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No. A-91-115: Jack’s Bean Co. v. Barger. Affirmed. 
Connolly, Judge. 

No. A-91-168: Kohout v. Nebraska Dept. of Motor Vehicles. 
Affirmed. Hannon, Judge. 

No. A-91-280: In re Estate of Erickson. Appeal dismissed. 
Sievers, Chief Judge. 

No. A-91-309: Hoeft vy. O’Keefe Elevator Co. Affirmed. 
Moran, District Judge, Retired. 

No. A-91-385: Caudill v. Prudential Prop. & Cas. Ins. Co. 
Reversed and remanded. Norton, District Judge, Retired. 

No. A-91-416: Craig v. Craig. Affirmed. Wright, Judge. 

No. A-91-419: Welstead v. Stinger-Albertsen Co. Affirmed. 
Norton, District Judge, Retired. 

No. A-91-423: Ladd v. Empire Life Ins. Co. Affirmed. 
Moran, District Judge, Retired. 

No. A-91-426: Ishii v. Ishii. Affirmed. Sievers, Chief Judge. 

No. A-91-431: Stoney v. City of Pawnee City. Affirmed. 
Miller-Lerman, Judge. 

No. A-91-440: Arvdal v. Sarpy Cty. Bd. of Adjustment. 
Appeal dismissed. Wright, Judge. 

No. A-91-467: Lucke v. Resolution Trust Corp. Affirmed. 
Sievers, Chief Judge. 

No. A-91-468: Wylie v. Resolution Trust Corp. Affirmed. 
Sievers, Chief Judge. 

No. A-91-469: Staman vy. Resolution Trust Corp. Affirmed. 
Sievers, Chief Judge. 

No. A-91-470: Thompson v. Resolution Trust Corp. 
Affirmed. Sievers, Chief Judge. 

No. A-91-471: Mitchell vy. Resolution Trust Corp. Affirmed. 
Sievers, Chief Judge. 
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No. A-91-472: Marquez v. Resolution Trust Corp. 
Affirmed. Sievers, Chief Judge. 

No. A-91-473: Mize v. Resolution Trust Corp. Affirmed. 
Sievers, Chief Judge. 

No. A-91-481: Monroe v. Ross. Affirmed. Connolly, Judge. 

No. A-91-647: Gallion v. Johnson. Affirmed. Irwin, Judge. 

No. A-91-652: Tommie Rose Garden Apts. v. Smith. 
Affirmed. Sievers, Chief Judge. 

No. A-91-679: Kostos v. Kostos. Affirmed. Hannon, Judge. 

No. A-91-685: State v. Bellew. Affirmed. Hannon, Judge. 

No. A-91-747: Plambeck v. Union Pacific RR. Co. 
Affirmed. Norton, District Judge, Retired. 

No. A-91-941: In re Estate of Novak. Reversed and 
remanded with instruction to dismiss without prejudice. Miller- 
Lerman, Judge. 

No. A-91-956: Hevelone v. MHevelone. Affirmed. 
Miller-Lerman, Judge. 

No. A-91-993: State v. Waller. Affirmed. Wright, Judge. 

No. A-9]-994: Barnes v. Department of Soc. Servs. Reversed 
and remanded. Miller-Lerman, Judge. 

No. A-91-995: Eggers Personnel, Inc. v. Hawbaker. 
Affirmed. Connolly, Judge. 

No. A-91-1029: Bennett v. Board of Equal. of City of 
Lincoln. Appeal dismissed. Sievers, Chief Judge. 

No. A-91-1129: State v. Halverson. Affirmed. Hannon, 
Judge. 

No. A-91-1155: Macholan v. Wynegar. Affirmed. Irwin, 
Judge. 

No. A-91-1160: Wingfield v. Wingfield. Appeal dismissed. 
Norton, District Judge, Retired. 

No. A-91-1173: Krepel v. City of Lincoln. Affirmed. 
Connolly, Judge. 

No. A-92-002: Sedivy v. Kreycik. Affirmed. Miller-Lerman, 
Judge. 

No. A-92-005: Bauermeister v. Bauermeister. Appeal 
dismissed. See Rule 7A(2). Miller-Lerman, Judge. 

No. A-92-019: Arbor Inv. Co. v. Dunham Data Sys. 
Affirmed. Irwin, Judge. 
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No. A-92-040: Jiranek v. Wax. Affirmed. Sievers, Chief 
Judge. 

No. A-92-078: State v. Banister. Affirmed. Sievers, Chief 
Judge. 

No. A-92-081: In re Estate of Sutter. Appeal dismissed. 
Connolly, Judge. 

No. A-92-122: State v. Walsh. Affirmed. Sievers, Chief 
Judge. 

No. A-92-175: Pohl v. Banzhaf Bros., Inc. Affirmed. Irwin, 
Judge. 

No. A-92-200: State v. Portsche. Affirmed. Wright, Judge. 

No. A-92-202: Krumwiede v. Krumwiede. Affirmed in part, 
and in part reversed and remanded with directions. Irwin, 
Judge. 

No. A-92-284: State v. Rehms. Affirmed. Hannon, Judge. 

No. A-92-296: State v. Anderson. Affirmed as modified. 
Hannon, Judge. 

No. A-92-358: State v. Rasmussen. Affirmed in part, and in 
part reversed and remanded. Wright, Judge. 

No. A-92-380: In re Interest of White. Affirmed. Sievers, 
Chief Judge. 

No. A-92-402: State v. Adkins. Reversed and remanded for a 
new trial. Hannon, Judge. 

No. A-92-466: State v. Perkins. Affirmed. Wright, Judge. 

No. A-92-538: State v. Rector. Affirmed. Hannon, Judge. 

No. A-92-570: Payne v. Hammergren. Affirmed. Howard, 
District Judge, Retired. 

No. A-92-610: O’Neal v. Collins. Affirmed. Wright, Judge. 

No. A-92-630: State v. Young. Affirmed. Hannon, Judge. 

No. A-92-634: McGowan v. Lockwood Corp. Affirmed as 
modified. Norton, District Judge, Retired. 

No. A-92-641: Adams v. Continental Baking Co. Affirmed. 
Connolly, Judge. 

No. A-92-669: State v. Friesen. Reversed and remanded with 
directions. Hannon, Judge. 

No. A-92-720: State v. Williams. Affirmed. Hannon, Judge. 

No. A-92-726: State v. Pearce. Affirmed. Hannon, Judge. 

No. A-92-727: State v. Pearce. Affirmed. Hannon, Judge. 

No. A-92-733: State v. Clark. Affirmed. Sievers, Chief 
Judge. 
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No. A-92-757: State v. Coffman. Affirmed. Sievers, Chief 
Judge. 

No. A-92-768: State v. Snyder. Reversed and remanded with 
directions. Sievers, Chief Judge. 

No. A-92-774: Jennings v. Jennings. Affirmed. Irwin, 
Judge. 

No. A-92-785: Milosich v. Excel Corp. Affirmed. Sievers, 
Chief Judge. 

No. A-92-800: State v. Brownfield. Affirmed in part, and in 
part remanded. Connolly, Judge. 

No. A-92-807: State v. Misner. Affirmed. Irwin, Judge. 

No. A-92-809: State v. Gibbons. Affirmed. Hannon, Judge. 

No. A-92-819: Brown v. Brown. Reversed and vacated. 
Connolly, Judge. 

No. A-92-837: Russell v. Russell. Affirmed. Sievers, Chief 
Judge. 

No. A-92-861: McFarland v. Detlefsen Oil Co. Affirmed. 
Irwin, Judge. 

No. A-92-893: State v. Brenning. Affirmed. Irwin, Judge. 

No. A-92-927: State v. Holmer. Affirmed. Wright, Judge. 

No. A-92-992: State v. Edwards. Affirmed. Connolly, 
Judge. 

No. A-92-1084: State v. Garcia. Reversed and remanded. 
Sievers, Chief Judge. 

No. A-93-195: State v. McMillen. Appeal dismissed. 
Hannon, Judge. 
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No. A-89-1468: Parrett v. Platte Valley State Bank & Trust. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. A-90-080: Federal Land Bank of Omaha v. Kurkowski. 
Stipulation allowed; appeal dismissed; each party to pay own 
costs. 

No. A-90-116: In re Estate of Chamberlain. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-90-117: In re Estate of Chamberlain. Stipulation 
allowed; appeal dismissed. 

No. A-90-161: Snyder v. Village of Arlington Bd. of 
Adjustment. By order of the court, appeal dismissed pursuant 
to prior stipulation of the parties. 

No. A-90-293: Schueman v. Bates. Motion of intervenor to 
dismiss appeal sustained; appeal dismissed. 

No. A-90-305: Negus-Sweenie, Inc. v. Vrana Paving Co. 
Motion of appellee for summary dismissal sustained. See Rule 
7B(1). : 

No. A-90-390: In re Interest of McInvale. Appeal dismissed. 
See Rule 7A(2). 

No. A-90-396: M & M Grain Co. v. Stutzman. Motion of 
appellee for summary dismissal sustained; judgment affirmed. 
See Rule 7B(2). 

No. A-90-424: Long v. Long. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-90-526: Lake Park Condo. Bd. of Adm’rs. v. Emile. 
Stipulation allowed; appeal dismissed. 

No. A-90-529: Cole v. Buggs. Affirmed. See Rule 7A(2). 

No. A-90-609: Brokaw v. Moon. Stipulation allowed; appeal 
dismissed. 

No. A-90-610: Brokaw v. Moon. Stipulation allowed; appeal 


dismissed. 
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No. A-90-611: Brokaw v. Moon. Stipulation allowed; appeal 
dismissed. 

No. A-90-618: Stevens v. Shreeves. Stipulation allowed; 
appeal dismissed. 

No. A-90-950: State v. Matthews. Appeal dismissed. See 
Rule 7A(2). 

No. A-90-1011: State v. Pierce. Cause having not been 
shown, appeal dismissed as moot. 

No. A-90-1029: In re Appeal of Fremont Plaza. Stipulation 
allowed; appeal dismissed. 

No. A-90-1068: Eure v. Eure. Appeal dismissed. See Rule 
TA(2). 

No. A-90-1102: M & M Grain Co. v. Stutzman. Motion of 
appellee for summary dismissal sustained. See Rule 7B(1). 

No. A-90-1168: Newman vy. Newman. Stipulation allowed; 
appeal dismissed with prejudice. 

No. A-90-1263: State v. Wokoma. Stipulation allowed; 
appeal dismissed. 

No. A-91-003: Jeppesen v. Arp. Stipulation allowed; appeal 
dismissed. 

No. A-91-006: Krafka v. Krafka. Stipulation allowed; 
appeal and cross-appeal dismissed. 

No. A-91-100: Abdullah vy. Gunter. Stipulation allowed; 
appeal dismissed. 

No. A-91-113: Howell v. Howell. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-91-154: Peterson v. Peterson. Stipulation allowed; 
appeal dismissed. ; 

No. A-91-212: Frics v. Chase. Appeal dismissed. See Rule 
7A(2). 

No. A-91-291: Anson y. Anson. Stipulation allowed; appeal 
dismissed with prejudice; each party to pay owncosts. 

No. A-91-492: State v. Grant. Affirmed. See Rule 7A(1). 

No. A-91-595: State v. De Los Santos. Stipulation allowed; 
appeal dismissed. 

No. A-91-609: Friedlan y. Miller Farm Home Oil Serv. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. A-91-630: State v. Bandur. Affirmed. See Rule 7A(1). 
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No. A-91-645: Machmuller v. Machmuller. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-91-650: Beach v. Beach. Stipulation allowed; appeal 
dismissed. : 

No. A-91-693: Nebraska Ass’n of Pub. Employees Local 61 
v. State. Stipulation allowed; appeal dismissed. 

No. A-91-707: Liq Co. v. Apollo Travel Mid-Town, Ltd. 
Stipulation allowed; appeal dismissed. 

No. A-91-733: Lincoln Lumber Co. v. Elston. Appeal 
dismissed. See Rule 7A(2). 

No. A-91-821: Barges v. Barges. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-825: Greg Armstrong, Inc. v. Employers Mut. 
Cas. Co. Motion of appellee for summary affirmance 
sustained; judgment affirmed. See Rule 7B(2). 

No. A-91-829: State v. DeVall. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-831: State v. Vasquez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-833: State v. Mercier. Appeal dismissed. See Rule 
7A(2). 

No. A-91-835: Lyles v. Godfrey. Stipulation allowed; appeal 
dismissed with prejudice; each party to pay own costs. 

No. A-91-840: State v. Allen. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-91-842: Purina Mills v. Performance Enterprises. 
Stipulation allowed; appeal dismissed. 

No. A-91-843: State v. Lerma. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-91-853: State v. Hunley. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-854: State v. Halsey. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-91-861: State v. Olsen. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 


xviii CASES DISPOSED OF WITHOUT OPINION 


No. A-91-862: Hembd v. Sooner Life Ins. Co. By order of 
the court, appeal dismissed for failure to file briefs. 

No. A-91-864: State v. Roby. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-866: State v. Smith. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-867: State v. Kitt. Motion of appellant to dismiss 
appeal sustained; appeal dismissed without prejudice. 

No. A-91-871: Andersen v. Andersen. Motion of appellant 
to dismiss appeal sustained; appeal dismissed. 

No. A-91-872: Hade v. Grandstaff. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-91-879: State v. Sandbothe. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-91-880: State v. Secord. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-886: State v. Long. Affirmed. See Rule 7A(1). 

No. A-91-887: State v. Gamblin. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-888: Sieg Co. v. Gillen. Stipulation allowed; 
appeal dismissed with prejudice; each party to pay own costs. 

No. A-91-889: State v. Howard. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-91-890: State v. Quinones-Arzavala. Motion of 
appellee for summary affirmance sustained; judgment 
affirmed. See Rule 7B(2). 

No. A-91-891: State v. Ingram. Appeal dismissed. See Rule 
7TA(2). 

No. A-91-892: State v. Torrero. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-894: State v. Ealey. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 
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No. A-91-897: State v. Sanchez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-903: State v. Kummer. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-904: State v. Morrow. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-911: State v. Howland. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-913: State v. Wojcik. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-91-920: Robinson v. State. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-91-921: Pearson v. Metro Electric Co. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-91-922: Hogel v. Nugent. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-926: State v. Hammond. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-927: State v. Hammond. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-928: State v. Hammond. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No: A-91-929: State v. Hammond. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-934: State v. Strickland. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-935: State v. Thomas. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 


XX CASES DISPOSED OF WITHOUT OPINION 


No. A-91-936: Nebraska Ass’n of Pub. Employees Local 61 
y. State. Stipulation allowed; appeal dismissed. 

No. A-91-937: State v. Boothe. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-938: State v. Boothe. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-939: Rentschler v. Holdrege Country Club. By 
order the court, appeal dismissed for failure to file briefs. 

No. A-91-943: State on behalf of Herechski. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-91-945: State v. Gillespie. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-953: Trierweiler v. Cargo, Inc. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-91-954: Trierweiler v. Cargo, Inc. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-91-960: State v. Boswell. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-962: Story v. State ex rel. Spire. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See 
Rule 7B(2). 

No. A-91-963: McCook Nat. Bank v. G & F Homestead 
Living Trust. Motion of appellee for summary dismissal 
sustained. See Rule 7B(1). 

No. A-91-965: State v. Caddy. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-91-966: W.R. Grace & Co. v. Holtz. Motion of 
appellant to dismiss appeal sustained; appeal dismissed with 
prejudice. 

No. A-91-967: Eggerling v. City of Kearney. Stipulation 
allowed; appeal dismissed at cost of appellant. 

No. A-91-968: Eggerling v. State. Joint motion to remand 
approved with directions that upon remand, appeal shall be 
dismissed. 

No. A-91-972: State v. Miller. Motion of appellee for 


CASES DISPOSED OF WITHOUT OPINION Xxl 


summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-975: Day v. Day. Stipulation allowed; appeal 
dismissed with prejudice. 

No. A-91-981: State v. Denson. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-91-982: State v. Evans. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-91-983: State v. Evans. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-91-984: State v. Dainton. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-91-986: Thompson vy. Nelson. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-91-987: State v. Peterson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-990: State v. Tindle. Affirmed. See Rule 7A(1). 

No. A-91-992: State v. Miller. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-997: State v. Tyndall. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-998: State v. Jacobs. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-999: State v. Kennedy. Affirmed. See Rule 7A(1). 

No. A-91-1002: Golden v. Floyd’s Sales & Service. 
Stipulation allowed; appeal dismissed. 

No. A-91-1006: State v. Moorer. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1007: State v. Guyton. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-91-1008: Omaha Police Union Local 101 v. City of 
Omaha. Stipulation allowed; appeal dismissed; each party to 
pay own costs. 

No. A-91-1009: Federated Mut. Ins. Co. v. Sentry Ins. 
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Motion of appellee for summary dismissal sustained. See Rule 
7B(1). 

No. A-91-1017: State v. Richter. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-91-1018: State v. Snook. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-91-1020: State v. Ramirez. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-91-1021: State v. Null. Affirmed. See Rule 7A(1). 

No. A-91-1022: State v. Hinman. Affirmed. See Rule 7A(1). 

No. A-91-1024: Kerndt v. Ronan. Motion of appellee for 
summary dismissal sustained. See Rule 7B()). 

No. A-91-1026: State v. Fitzsimons. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1027: State v. Shallenberger. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See 
Rule 7B(2). 

No. A-91-1028: State v. Murrish. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1030: Benton v. Zimmerman. Stipulation allowed; 
appeal dismissed; each party to pay own costs. 

No. A-91-1031: Rinne v. Rinne. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-91-1032: West Omaha Day Care & Nursery Sch. v. 
Douglas County. Stipulation allowed; appeal dismissed. 

No. A-91-1034: State v. McCoy. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1037: State v. Wieck. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1045: State v. McCafferty. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-91-1046: Pinaire Pharmacy v. Nabity. Stipulation 
allowed; appeal dismissed with prejudice; each party to pay 
own costs. 

No. A-91-1048: State v. Nielsen. Motion of appellee for 
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summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1049: State v. Manuel. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-91-1103: State v. Navrkal. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-91-1104: State v. Stewart. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1105: Cody v. Cody. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-91-1115: State v. Snook. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1120: State v. Brown. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1123: Nebraska Ass’n of Pub. Employees v. State. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. A-91-1127: State v. Micek. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1128: Meier v. Meier. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-91-1131: Hroch v. City of Omaha. Stipulation 
allowed; appeal dismissed with prejudice; each party to pay 
own costs. 

No. A-91-1135: Inre Interest of Delong. Motion of appellant 
to dismiss appeal sustained; appeal dismissed. 

No. A-91-1136: State v. Dittmer. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1137: Brown v. Dyer. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-91-1138: State v. O’Donnell. Appeal dismissed. See 
Rule 7A(2). 

No. A-91-1139: State v. Montgomery. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 
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No. A-91-1140: State v. Silva. Reversed and remanded. 

No. A-91-1144: State v. Williams. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1145: State v. Marco. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1146: State v. Marco. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1149: State v. Neeman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1151: State v. Johnson. Motion of appellant to 
dismiss appeal sustained; appeal dismissed with prejudice. 

No. A-91-1152: State v. Hansel. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1165: State v. Willis. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1166: State v. Gilbert. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1167: State v. Smith. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1169: State v. Young. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1170: State v. Andrews. Affirmed. See Rule 7A(1). 

No. A-91-1175: State v. Peery. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-91-1176: Harms v. Adams Bank & Trust. Stipulation 
allowed; appeal dismissed with prejudice at cost of appellant. 

No. A-91-1179: State v. Betke. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 
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No. A-91-1184: Bank of the Valley v. Adamy. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-91-1185: Olson v. Nelson. Stipulation allowed; appeal 
dismissed. 

No. A-91-1189: State v. Brooks. Reversed and remanded 
with directions to dismiss pursuant to State’s confession of 
error. 

No. A-91-1190: State v. Chapin. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1194: Lewis v. Clarke. Cause having not been 
shown, appeal dismissed. 

No. A-91-1196: State v. Christiansen. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-91-1200: Association of Homeowners for Fair Tax. v. 
Sarpy Cty. Bd. of Equal. Motion of appellant to dismiss appeal 
sustained; appeal dismissed. 

No. A-91-1201: Association of Bus. Owners for Fair Tax. v. 
Sarpy Cty. Bd. of Equal. Motion of appellant to dismiss appeal 
sustained; appeal dismissed. 

No. A-91-1202: State v. Drake. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-91-1204: State v. Klawonn. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-91-1226: State v. Davis. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-91-1227: State v. Beverlin. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-91-1228: State v. Hunter. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1232: State v. Corum. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1237: Wagner v. Wagner. Motion of appellant to 
' dismiss appeal sustained; appeal dismissed. 

No. A-91-1257: State v. Gerstner. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 
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No. A-91-1258: State v. Meza. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1261: Omni Engineering v. State. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-91-1265: State v. Bauman. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-91-1267: Hanson v. Pester. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-91-1268: State v. Harris. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-91-1272: State v. Haddix. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1273: State v. Shockey. Affirmed. See Rule 7A(1). 

No. A-91-1277: First Nat. Bank of Omaha v. Overseas Dev. 
Corp. Stipulation allowed; appeal dismissed with prejudice; 
each party to pay own costs. 

No. A-91-1278: Needlepoint Guard, Inc. v. Overseas Dev. 
Corp. Stipulation allowed; appeal dismissed with prejudice; 
each party to pay own costs. 

No. A-91-1279: Rawley v. Nebraska Carpets, Inc. By order 
of the court, appeal dismissed for failure to file briefs. 

No. A-91-1280: State v. Neal. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1281: State v. Hall. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1287: State v. Prenosil. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-91-1288: State v. Reichwaldt. Affirmed. See Rule 
7A(1). 

No. A-92-003: State v. Diehl. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-92-010: Good v. Millers Auto Sales. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-92-013: State v. McNeil. Motion of appellee for 
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summary dismissal sustained. See Rule 7B(1). 

No. A-92-015: Weston v. City of Valentine. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-92-016: State v. Hackett. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-021: State v. Hurbenca. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-022: State v. Tyler. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-92-023: Tyler v. City of Omaha Police Impound Lot. 
By order of the court, appeal dismissed for failure to file briefs. 

No. A-92-026: State v. Peters. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-027: Chapman V. Nebraska Gamma Alumni Corp. 
Stipulation allowed; appeal dismissed with prejudice; each 
party to pay own costs. 

No. A-92-028: Johnson v. Cornhusker Swine, Inc. By order 
of the court, appeal dismissed for failure to file briefs. 

No. A-92-030: Hroch v. City of Omaha. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See 
Rule 7B(2). 

No. A-92-031: Davey v. Davey. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-032: State v. Smith. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-033: State v. Vach. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-034: State v. Humphrey. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-035: State v. Baker. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-037: Matthews v. Pitts. Motion of appellant to 
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dismiss appeal sustained; appeal dismissed. 

No. A-92-045: State v. Johnson. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-052: Progress West Corp. v. Budget S.S. 
Partnership. Stipulation allowed; appeal dismissed; each party 
to pay own costs. 

No. A-92-053: Popken v. Popken. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-054: State v. Burns. Affirmed. See Rule 7A(1). 

No. A-92-056: State v. Hiatt. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-059: Brown v. Correctional Servs. Directors 
Classification Subcomm. Stipulation allowed; appeal 
dismissed. 

No. A-92-060: State v. Stearns. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-062: Steineke v. Share Health Plan of Nebraska. 
Motion of appellee for summary dismissal sustained. See Rule 
7B(1). 

No. A-92-064: State v. Jakes. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-066: Spring Manor v. County of Douglas. 
Stipulation allowed; appeal dismissed. 

No. A-92-070: Erps v. Wagner. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-92-071: Hebner v. Lewis. Stipulation allowed; appeal 
dismissed with prejudice. 

No. A-92-073: State v. Spraling. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-074: State v. Harmon. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-075: State v. Harmon. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 
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No. A-92-076: State v. Stewart. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-084: Monahan Cattle Co. v. Hooker Cty. Bd. of 
Equal. Stipulation allowed; appeal dismissed. 

No. A-92-085: In re Estate of Schlecht. Motion of appellant 
to dismiss appeal sustained; appeal dismissed with prejudice. 

No. A-92-086: State v. Jones. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-92-088: State v. Sterling. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-093: Peterson v. M-M Properties. Motion of 
appellee for summary dismissal sustained. See Rule 7B(1). 

No. A-92-094: State v. Bode. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-100: State v. Varela. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-101: State v. Nielsen. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-92-104: Kruger v. Kruger. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-106: Fitts v. Fitts. Stipulation allowed; appeal 
dismissed; each party to pay own costs. 

No. A-92-110: In re Interest of Reimers. Stipulation allowed; 
decision of Hall County District Court reversed; decision of 
Hall County Juvenile Court reinstated. 

No. A-92-111: State v. Taber. Stipulation allowed; appeal 
dismissed. 

No. A-92-117: State v. Relford. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-118: State v. Relford. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
TB(2). 

No. A-92-119: State v. Wiemer. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 
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No. A-92-120: State v. Godinez. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-92-121: State v. Segers. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-123: State v. Thompson. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-92-128: Weaver v. Mathews. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-92-129: Finney v. Finney. Stipulation allowed; appeal 
dismissed. 

No. A-92-131: Psota v. Meyer. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-132: State v. Stuthman. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-92-133: State v. Nunez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-134: State v. Quinn. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-135: State v. Trapp. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-92-138: State v. Wise. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-139: State v. Jones. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-140: Stukenholtz v. City of Nebraska City. 
Stipulation allowed; appeal dismissed at cost of appellee. 

No. A-92-144: State v. Wendelin. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-148: Alford v. Neal. Stipulation allowed; appeal 
dismissed; each party to pay own costs. 

No. A-92-150: State v. Meyerott. Motion of appellee for 
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summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-151: State v. Hurtado. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-152: State v. Hurtado. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-156: State v. Sanchez. Affirmed. See Rule 7A(1). 

No. A-92-157: State v. Northcott. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-158: State v. Cox. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See Rule 7B(2). 

No. A-92-159: State v. Hartman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
TB(2). 

No. A-92-160: State v. Brooks. Appeal dismissed. See Rule 
7A(2). 

No. A-92-161: Parks v. Auburn Consol. Indus. Stipulation 
allowed; appeal dismissed. 

No. A-92-162: In re Interest of Fitzgerald. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-92-167: State v. Aubert. Stipulation allowed; appeal 
dismissed. 

No. A-92-168: State v. Aubert. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-170: State v. Lindsay. Stipulation allowed; appeal 
dismissed without prejudice. 

No. A-92-176: Mucha v. Thirsty’s, Inc. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-92-180: State v. Mitchell. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-181: State v. Mitchell. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-184: State v. Kimmell. Affirmed. See Rule 7A(1). 
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No. A-92-185: Jenkins v. Jenkins. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-92-186: Ilg v. Ilg. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-92-187: Gill v. Molle. Stipulation allowed; appeal 
dismissed; each party to pay own costs. 

No. A-92-188: State v. Kavan. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-189: Miner v. Robertson Home Furnishing. 
Stipulation allowed; appeal dismissed. 

No. A-92-195: State v. Carter. Affirmed. See Rule 7A(1). 

No. A-92-199: Sanchez v. Leader Fed. Mortgage, Inc. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed at cost of appellant. 

No. A-92-203: State v. Baker. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-92-206: State v. Reimers. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-208: State v. Koch. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule . 
7B(2). 

No. A-92-220: Dittman v. Dittman. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-226: Suddarth v. Board of Ed. of Sch. Dist. No. 
503. Stipulation allowed; appeal dismissed; each party to pay 
own costs. 

No. A-92-232: State v. Robbins. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-235: Arkoosh v. Arkoosh. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-92-242: State v. Outlaw. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-243: State v. West. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 
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No. A-92-245: State v. Prahin. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-246: Dietz v. American Suzuki Corp. Motion of 
appellant to dismiss appeal sustained; appeal dismissed with 
prejudice. 

No. A-92-247: State v. Bayer. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-92-249: State v. LynCook. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-250: State v. Terry. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-258: State v. Holman. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

_ No. A-92-259: State v. Taber. Stipulation allowed; appeal 
dismissed. 

No. A-92-269: State v. Guyton. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-272: State v. Holder. Motion of appellant to 
dismiss appeal sustained; appeal dismissed with prejudice. 

No. A-92-273: State v. Holder. Motion of appellant to 
dismiss appeal sustained; appeal dismissed with prejudice. 

No. A-92-274: State v. Etherton. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-275: State v. Bazis. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-277: In re Interest of Corder. Appeal dismissed. 
See Rule 7A(2). 

No. A-92-279: Darling’s Nutrition, Inc. v. Sutherland. 
Stipulation allowed; appeal dismissed with prejudice; each 
party to pay own costs. 

No. A-92-280: State v. $1,220. Appeal dismissed. See Rule 
TA(2). 

No. A-92-281: Thorne v. Omaha Pub. Power Dist. Appeal 
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dismissed. See Rule 7A(2). 

No. A-92-283: State v. Fields. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-286: State v. Gooden. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-92-287: State v. Loman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-288: State v. Monjarez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-289: State v. Cash. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-292: McLaren v. Rowe. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-302: State v. Williams. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-303: State v. Carsons. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-304: State v. Hansen. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-305: State v. Haase. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-92-306: Jaeger v. Mercer. Stipulation allowed; appeal 
dismissed. 

No. A-92-309: Newsom v. Newsom. Motion of appellant to 
dismiss appeal sustained; appeal dismissed with prejudice. 

No. A-92-313: Foster v. Wagner. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-92-315: McGuire v. Avis Rent-A-Car Sys. Motion of 
appellee for summary affirmance sustained; judgment 
affirmed. See Rule 7B(2). 

No. A-92-316: Scott v. Scott. Motion of appellant to dismiss 
appeal sustained; appeal dismissed at cost of appellant. 

No. A-92-319: Shapiro v. Shapiro. Stipulation allowed; 
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appeal dismissed. 

No. A-92-322: State v. Anderson. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-323: Powles v. Craft. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-326: State v. Vanderlinden. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-327: State v. Ward. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-328: State v. Addleman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-330: State v. Peiffer. Affirmed. See Rule 7A(1). 

No. A-92-331: State v. Peiffer. Affirmed. See Rule 7A(1). 

No. A-92-332: State v. Harris. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-333: State v. Bauman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-334: State v. Bauman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-335: In re Interest of Hickman. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-92-337: State v. Serrano. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-92-338: State v. Bowers. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-340: Lauby v. Lauby. Motion of appellant to 
dismiss appeal sustained; appeal dismissed without prejudice. 

No. A-92-342: State v. Nelson. Motion of appellant to 
dismiss appeal sustained; appeal dismissed at cost of appellant. 

No. A-92-343: State v. Wichman. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 
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No. A-92-345: State v. Black. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-349: Lorenz v. Lorenz. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-92-353: Wiese v. Karimi. Stipulation allowed; appeal 
dismissed. 

No. A-92-354: State v. Money. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-355: Ambassador Real Estate Co. v. Hunter CVF, 
Inc. Motion of appellant to dismiss appeal sustained; appeal 
dismissed with prejudice. 

No. A-92-360: University Place-Lincoln Assocs., L.P. v. 
Patton. Stipulation allowed; appeal dismissed; each party to 
pay own costs. 

No. A-92-362: Security Fed. Sav. v. Wilson. Stipulation 
allowed; appeal dismissed. 

No. A-92-363: State v. Carney. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-365: State v. Caboverde. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-367: Mangan v. Mangan. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-369: Farrell v. Shortridge. Appeal dismissed. See 
Rule 7A(2). 

No. A-92-370: State v. Roberts. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-373: Larabee v. Larabee. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-92-374: McCook Nat. Bank v. G & F Homestead 
Living Trust. By order of the court, appeal dismissed for failure 
to file briefs. 

No. A-92-378: State v. Irwin. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-381: State v. Glanz. Motion of appellee for 
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summary dismissal sustained. See Rule 7B(1). 

No. A-92-383: State v. Potts. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-92-384: State v. Potts. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-92-385: State v. Lujan. Affirmed. See Rule 7A(1). 

No. A-92-386: State v. Taylor. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-389: In re Interest of Joyce. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-396: Eberly v. Weston. Motion of appellant to 
dismiss appeal sustained; appeal dismissed with prejudice. 

No. A-92-399: Bussinger vy. City of Gordon. Motion of 
appellant for summary dismissal sustained; appeal dismissed 
and cause remanded to district court with directions to dismiss 
petition in error. 

No. A-92-401: State v. Vanosdall. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-406: Robinson v. Hall Cty. Sheriff’s Dept. Motion 
of appellee for summary dismissal sustained. See Rule 7B(1). 

No. A-92-415: State v. Long. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-416: State v. Long. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-419: State v. Herman. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-92-420: State v. Cole. Appeal dismissed for lack of 
jurisdiction due to improper poverty affidavit. See Rule 7A(1). 

No. A-92-420: State v. Cole. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-426: Chase v. Deneau. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-92-428: Oveson v. Oveson. Motion of appellant to 
dismiss appeal sustained; appeal dismissed at cost of appellant. 
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No. A-92-429: Newell v. United Air Lines. Motion of 
appellant to dismiss appeal sustained; appeal dismissed with 
prejudice. 

No. A-92-430: State v. Foster. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-92-431: State v. Riffey. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-432: State v. Calfy. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-92-433: Boone Bros. Roofing v. Mobeco Indus. 
Stipulation allowed; appeal dismissed; each party to pay own 
costs. 

No. A-92-436: Seguin v. Seguin. Motion of appellant to 
dismiss appeal sustained; appeal dismissed; each party to pay 
owncosts. 

No. A-92-437: Spady v. Spady. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

Nos. A-92-438, A-92-439: State v. Sandoval. Motion of 
appellee for summary affirmance sustained; judgment 
affirmed. See Rule 7B(2). 

No. A-92-442: Sanchez v. Conrad. Motion of appellant to 
dismiss appeal sustained; appeal dismissed with prejudice. 

No. A-92-445: State v. Johnson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-446: State v. Hill. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See Rule 7B(2). 

No. A-92-449: Village of Maxwell v. Evans. Stipulation 
allowed; appeal dismissed; each party to pay own costs. 

No. A-92-453: State v. Bedford. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-455: State v. Lamary. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-92-456: Stanko v. County of Scotts Bluff. Motion of 
appellee for summary affirmance sustained; judgment 
affirmed. See Rule 7B(2). 

No. A-92-457: Renner v. Conrad. Motion of appellee for 
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summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-458: State v. Schroeder. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-460: Halverson v. Halverson. Motion sustained; 
appeal dismissed with prejudice; each party to pay own costs. 

No. A-92-461: State v. Tejral. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-92-462: In re Interest of Feldt. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-92-468: State v. Robbins. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-469: Ashley v. Allstate Ins. Co. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-92-472: Studley v. Einspahr. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-473: Norris v. Norris. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-477: State v. Metz. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-478: State v. Metz. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-480: State v. Tipton. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-481: State v. Williams. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
TB(2). 

No. A-92-484: State v. Smith. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-485: State v. Egbert. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
TB(2). 

No. A-92-486: State v. Douglas. Motion of appellee for 
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summary dismissal sustained. See Rule 7B(1). 

No. A-92-488: State v. Williams. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-492: In re Interest of Hackler. Stipulation allowed; 
appeal dismissed. 

No. A-92-494: Boganowski v. Fehlhaber. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-92-497: State v. Tomcykowski. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-92-506: In re Estate of Tacl. Appeal dismissed. See 
Rule 7A(2). 

No. A-92-507: State v. Castillo. Affirmed. See Rule 7A()). 

No. A-92-509: State v. Knisley. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-510: State v. Bryson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-513: State v. Belitz. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-515: Jackson v. Gould, Inc. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-527: Young v. Gould, Inc. Stipulation allowed; 
appeal dismissed; each party to pay own costs. 

No. A-92-529: State v. Temple. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-531: Kjar v. Kjar. Motion of appellee for summary 
dismissal sustained. See Rule 7B(1). 

No. A-92-532: Dunn v. LeDuc. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-92-533: State v. Fahrnbruch. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-536: State v. Wycoff. Motion sustained; appeal 
dismissed without prejudice. 

No. A-92-539: Kruse v. Kruse. Motion of appellant to 
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dismiss appeal sustained; appeal dismissed. 

No. A-92-547: State v. Roberts. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-548: State v. Walker. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-549: State v. Lesac. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-553: Simpson v. City of Lincoln. Stipulation 
allowed; appeal dismissed; each party to pay own costs. 

No. A-92-559: State v. Richardson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
TB(2). 

No. A-92-560: Swinger v. Sheets. Stipulation allowed; 
_appeal dismissed with prejudice; each party to pay own costs. 

No. A-92-565: State v. Hooper. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

- No. A-92-568: Hansen v. Williams. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-92-569: State v. Madlener. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-574: State v. Dale. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-575: State v. Dale. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
TB(2). 

No. A-92-577: Seaman v. Seaman. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-92-578: State v. Heydenreich. Appeal dismissed. See 
Rule 7A(2). 

No. A-92-581: State v. Bartlett. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-582: State v. Bartlett. Motion of appellee for 
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summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-585: State v. Hallum. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-587: State v. Clark. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-589: Young v. Ferrell. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-594: Ayars v. County of Lancaster. Stipulation 
allowed; appeal dismissed. 

No. A-92-595: State v. Drain. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-596: State v. Mason. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-597: State v. Beat. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-599: State v. Ryan. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-92-601: Geiger v. Geiger. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-602: State v. Cage. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

Nos. A-92-603, A-92-604: State v. Nixon. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See 
Rule 7B(2). 

No. A-92-605: State v. Baker. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-606: State v. Laushman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-607: State v. Loeffler. Motion of appellee for 


CASES DISPOSED OF WITHOUT OPINION xliii 


summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-608: Copeland v. Copeland. Motion of appellant 
to dismiss appeal sustained; appeal dismissed. 

No. A-92-612: State v. Walford. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-613: State v. Wiese. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-615: State v. Brumbaugh. Motion of appellee to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-617: State v. Dack. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-623: State v. Turner. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-629: State v. Hallum. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-631: State v. Simpson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-632: State v. Simpson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-635: State v. Gordon. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-637: State v. Emery. Stipulation allowed; appeal 
dismissed. 

No. A-92-639: State v. Tobler. Stipulation allowed; appeal 
dismissed; each party to pay own costs. 

No. A-92-643: State v. Burcham. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-644: State v. Sullivan. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-645: State v. Sullivan. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 
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No. A-92-646: State v. Sullivan. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-651: State v. Green. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-653: State v. Vice. Motion of appellant to dismiss 
appeal sustained; appeal dismissed without prejudice. 

No. A-92-654: Greer v. Houston. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-656: State v. Van Der Wege. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-92-658: Holmes v. Sones. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-661: State v. Citron. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-92-665: In re Interest of Hall. Stipulation allowed; 
appeal dismissed. 

No. A-92-670: State v. McConnell. Affirmed. See Rule 
7A(1). 

No. A-92-671: Tielke v. Our Lady of Lourdes Hosp. 
Stipulation allowed; appeal dismissed with prejudice; each 
party to pay own costs. 

No. A-92-672: Tielke v. Our Lady of Lourdes Hosp. 
Stipulation allowed; appeal dismissed with prejudice; each 
party to pay own costs. 

No. A-92-674: State v. Stockton. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-679: Trively v. Conrad. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-92-680: Larkin v. Larkin. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-92-681: State v. Haley. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-92-683: Mastrocesare v. Mastrocesare. Motion of 
appellee for summary dismissal sustained. See Rule 7B(1). 

No. A-92-686: Stanzel v. Control Data Corp. Stipulation 
allowed; appeal dismissed. 
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No. A-92-687: Shuck v. Jacob. Appeal dismissed. See Rule 
7A(2). 

No. A-92-689: State v. Dickenson. Affirmed. See Rule 
TA(1). 

No. A-92-690: Midwest Electric v. Bogiot. Appeal 
dismissed. See Rule 7A(2). 

No. A-92-691: Jasnor Ltd. Partnership v. NMTV. Motion of 
appellee for summary dismissal sustained. See Rule 7B(1). 

No. A-92-696: State v. Hurt. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-697: Bedel v. Trinova Corp. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-699: State Farm Mut. Auto. Ins. Co. v. Glidden. 
Motion of appellee for summary dismissal sustained. See Rule 
7B(1). 

No. A-92-700: DeBusk v. Construction Midwest Co. Motion 
of appellee for summary dismissal sustained. See Rule 7B(1). 

No. A-92-701: State v. Lemon. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-702: In re Interest of Chase. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-92-709: State v. Stanko. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-92-710: State v. Minor. Affirmed. See Rule 7A(1). 

No. A-92-719: State v. Kalhorn. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-721: State v. Bray. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-724: Hartman v. Gentert. Motion of appellant to 
dismiss appeal sustained; appeal dismissed without prejudice. 

No. A-92-728: State v. Burns. Appeal dismissed. See Rule 
7TA(2). 

No. A-92-729: State v. Bevard. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 
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No. A-92-730: Roberts v. Roberts. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-738: State v. Dahl. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

Nos. A-92-739, A-92-740, A-92-741, A-92-742: State v. 
Mitchell. Motion of appellee for summary affirmance 
sustained; judgment affirmed. See Rule 7B(2). 

No. A-92-745: State v. Towler. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-746: Clayton v. Jakes. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-92-748: State v. Giessinger. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-92-749: State v. Ingram. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-750: State v. Sledge. Appeal dismissed. See Rule 
7A(2). 

No. A-92-754: Austin v. Nebraska Dept. of Corr. Servs. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. A-92-755: Austin v. Nebraska Dept. of Corr. Servs. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. ; 

No. A-92-759: Farnsworth v. City of Sidney. Motion of 
appellee for summary dismissal sustained. See Rule 7B(1). 

No. A-92-764: Snyder v. Nebraska Boiler Co. Stipulation 
allowed; appeal dismissed; each party to pay own costs. 

No. A-92-765: State v. Meints. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-766: State v. McMurray. Motion of appellee to 
reconsider summary affirmance accepted; summary 
affirmance sustained; judgment affirmed. See Rule 7B(2). 

No. A-92-770: State v. Ramirez. Stipulation considered; 
cause remanded to district court for resentencing pursuant to 
Neb. Rev. Stat. § 28-105(2) (Reissue 1989). 

No. A-92-773: Cross v. Hill. By order of the court, appeal 
dismissed for failure to file briefs. 
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No. A-92-775: Swanson v. Kiger. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-92-776: State v. Hill. Affirmed. See Rule 7A(1). 

No. A-92-779: State v. Ponce. Motion of appellant to dimiss - 
appeal sustained; appeal dismissed. 

No. A-92-786: Killion v. Larsen. Stipulation allowed; appeal 
dismissed. 

No. A-92-787: Wall v. Wall. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-92-799: State v. Kobs. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-92-801: State v. Schriner. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
TB(2). 

No. A-92-803: Wade v. Metropolitan Utilities Dist. Motion 
of appellee for summary dismissal sustained. See Rule 7B(1). 

No. A-92-806: State Farm Fire & Cas. v. Heath. Stipulation 
allowed; appeal dismissed; each party to pay own costs. 

No. A-92-810: State v. Rohde. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-812: In re Interest of Pappas. Appeal dismissed. 
See Rule7A(2). , 

No. A-92-813: State v. Ashmore. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
TB(2). 

No. A-92-814: State v. Hier. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
TB(2). 

No. A-92-816: Fox v. McKay. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-92-817: State v. Zimmerman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
TB(2). 

No. A-92-823: State v. Witt. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
TB(2). 

No. A-92-829: State v. Bryant. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
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7B(2). 

Nos. A-92-832, A-92-833, A-92-834: American Drug Stores 
v. City of Lincoln. Stipulation allowed; appeal dismissed. 

No. A-92-836: Geier v. Dolan. Stipulation allowed; appeal 
dismissed at cost of appellant. 

No. A-92-842: Tunender v. Niobrara Valley Elec. 
Membership Corp. Motion of appellee for summary dismissal 
sustained. See Rule 7B(1). 

No. A-92-844: State v. Lorenzen. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-845: State v. Jefferis. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-92-848: Henderson v. Department of Corr. Servs. 
Motion of appellee for summary dismissal sustained. See Rule 
7B(1). 

No. A-92-849: Guerrero v. Guerrero. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-92-850: Bruggeman v. Bruggeman. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-92-851: Torco Investments v. Linstroth. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-92-852: State v. McKee. Stipulation allowed; appeal 
dismissed. 

No. A-92-853: State v. Donlan. Stipulation allowed; appeal 
dismissed. 

No. A-92-854: State v. Feldt. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-92-855: State v. Morgan. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-856: State v. Morgan. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A92-859: State v. Masek. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-92-860: State v. Davis. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-864: State v. McDonald. Affirmed. See Rule 
TA(I). 
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No. A-92-865: Browder v. Kliment. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-92-867: State v. Bradshaw. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-868: State v. Beninato. Stipulation allowed; appeal 
dismissed. 

No. A-92-871: State v. Condon. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-873: Rash v. Rash. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-92-874: State v. O’Brien. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-878: State v. Caddy. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-880: Wade v. Wade. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-92-881: Allen v. Nebraska Dept. of Corr. Servs. 
Motion of appellee for summary dismissal sustained. See Rule 
7B(1). 

No. A-92-882: Reynolds v. Page. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-92-884: Woerman vy. Walgreens. Motion of appellant 
to dismiss appeal sustained; appeal dismissed with prejudice. 

No. A-92-886: State v. Poston. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-887: State v. Bryant. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

Nos. A-92-888, A-92-889, A-92-890: State v. Fisk. 
Stipulation to remand allowed. 

No. A-92-895: State v. Flye. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-896: Green v. McNeil. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 
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No. A-92-899: Federal Deposit Ins. Corp. v. Slangal. Appeal 
dismissed. See Rule 7A(2). 

No. A-92-905: State v. Kohout. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-911: Norton v. McAvin. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-92-916: State v. West. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-92-919: State v. DeJaynes. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-920: Morris v. Werner Enterprise. Stipulation 
allowed; appeal dismissed. 

No. A-92-923: State v. Mimms. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-924: State v. Shafer. Motion of appellant to 
dismiss appeal sustained; appeal dismissed with prejudice. 

No. A-92-929: State v. Branch. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-930: Robert H. Doll Family Trust v. Metropolitan 
Utilities Dist. Stipulation allowed; appeal! dismissed at cost of 
appellant. 

No. A-92-934: In re Interest of Sherman. Appeal dismissed. 
See Rule 7A(2). 

No. A-92-935: Short Bull v. Perrin Enterprises. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-92-938: State v. Treadway. Cause having not been 
shown, appeal dismissed. See Rule 7A(2). 

No. A-92-939: State v. Treadway. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-940: State v. Treadway. Cause having not been 
shown, appeal dismissed. See Rule 7A(2). 

No. A-92-941: State v. Treadway. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-942: State v. Treadway. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 
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No. A-92-943: State v. Treadway. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-944: State v. Treadway. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-945: State v. Treadway. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-946: State v. Treadway. Cause having not been 
shown, appeal dismissed. See Rule 7A(2). 

No. A-92-947: State v. Treadway. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-952: State v. Ziemann. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-958: State v. Mars. Motion-of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-92-960: Kisela v. Kisela. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-961: State v. Herringer. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
TB(2). 

No. A-92-962: State v. Blankenship. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-963: Meridian Title Co. v. Samuel. Appeal 
dismissed. See Rule 7A(2). 

No. A-92-966: State v. Niday. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-967: State v. Washington. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-969: State v. Walker. Appeal dismissed. See Rule 
TA(2). 

No. A-92-970: Slosson v. Slosson. Motion of appellant to 
dismiss appeal sustained; appeal dismissed with prejudice. 

No. A-92-971: Toys ‘‘R’’ Us v. KV-Center Assocs. 
Stipulation allowed; appeal dismissed. , 

No. A-92-972: State v. Dorsey. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 
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No. A-92-973: State v. Johnson. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-92-980: State v. Ross. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-981: Itkin v. Burlington Coat Factory Warehouse 
of Omaha. Motion of appellant to dismiss appeal sustained; 
appeal dismissed. 

No. A-92-984: Copeland v. Copeland. By order of the court, 
appeal dismissed for failure to file briefs. 

No. A-92-986: Davidson v. Funk Machine & Supply. By 
order of the court, appeal dismissed for failure to file briefs. 

No. A-92-993: Schweser v. Louis. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-994: State v. Hrbek. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-995: State v. Flores. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-999: State v. Cottrell. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1000: Vance v. Vance. Motion of appellant to 
dismiss appeal sustained; appeal dismissed at cost of appellant. 

No. A-92-1003: Sinkevich v. Vala. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-1012: State v. Weichman. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-1014: State v. Rautenberg. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1016: Shifflet v. Shifflet. Motion of appellant to 
dismiss appeal sustained; appeal dismissed without prejudice. 

No. A-92-1019: State v. Feller. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-92-1025: State v. Lentis. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 
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No. A-92-1026: State v..Cass. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1029: Donner v. Nashua Corp. Stipulation 
allowed; appeal dismissed with prejudice. 

No. A-92-1030: Knutson v. Knutson. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-1031: Miratsky v. Crawford. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-92-1032: State v. Ginn. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-92-1033: State v. Uden. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1037: State v. Calvert. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1038: State v. Flowers. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1040: In re Interest of Dormer. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-92-1048: State v. Jeffreys. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-1051: State v. Wallace. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-92-1052: State v. Dombrowski. Motion of appellee 
for summary affirmance sustained; judgment affirmed. See 
Rule 7B(2). 

No. A-92-1055: State v. Kelley. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1056: State v. Jackson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1057: State v. Galvin. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1058: State v. Dewey. By order of the court, appeal 
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dismissed for failureto file briefs. 

No. A-92-1060: State v. Perez. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1063: Van Ackeren v. Van Ackeren. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-92-1065: State v. Slezak. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1066: Empire Fire & Marine Ins. Co. v. Specialty 
Ins. Serv. Stipulation allowed; appeal dismissed. 

No. A-92-1068: Tyler v. County Court of Douglas Cty. By 
order of the court, appeal dismissed for failure to file briefs. 

No. A-92-1069: State v. Hoffman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1070: State v. Zerbert. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1075: State v. Childers. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1076: State v. Harig. Appeal dismissed. See Rule 
7A(2). 

Nos. A-92-1077, A-92-1078: State v. Crawford. Motion of 
appellant to dismiss appeal sustained; appeal dismissed with 
prejudice. 

No. A-92-1079: State v. McCave. Motion of appellant to 
dismiss appeal sustained; appeal dismissed with prejudice. 

No. A-92-1081: State v. Ross. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1088: State v. Mackins. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1090: State v. Evans. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1093: State v. Petersen. Motion of appellee for 
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summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1094: State v. Martin. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1102: State v. Livingston. Affirmed. See Rule 
7A(1). 

No. A-92-1103: State v. Livingston. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1110: State v. Smith. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Ruel 
7B(2). 

No. A-92-1111: State v. Darnell. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1113: State v. Moon. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1114: Styskal v. Ace Hardware. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-92-1116: Ward v. Ward. Motion of appellant to 
dismiss appeal sustained; appeal dismissed without prejudice; 
each party to pay own costs. 

No. A-92-1125: State v. Nollett. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1130: State v. Bryant. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1132: State v. Clay. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-92-1133: In re Estate of Weber. Stipulation allowed; 
appeal dismissed. 

No. A-92-1135: State v. Fox. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

Nos. A-92-1137, A-92-1186, A-92-1187, A-92-1188, 
A-92-1190, A-92-1191: State v. Tyler. By order of the court, 
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appeal dismissed for failure to file briefs. 

No. A-92-1138: State v. Contreras. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1139: State v. Kersten. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1141]: State v. Mefford. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1143: State v. Phillips. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1144: State v. Holliday. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1145: State v. Holliday. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1146: State v. Slauter. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1147: State v. Slauter. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1148: State v. Aubert. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1149: State v. Aubert. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1151: State v. Warne. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1156: State v. Harris. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1157: State v. Robinson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 
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No. A-92-1158: State v. Emshoff. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1159: State v. Slauter. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1160: State v. Meister. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1162: State v. Jordan. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1164: State v. Blanco. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1165: State v. Rich. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1166: State v. Rich. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(Q2). 

No. A-92-1167: State v. Rich. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1169: Cook v. Justa Truck Trucking. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-92-1174: State v. Moore. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1175: State v. Moore. Motion of appellee for 
summary affirmance sustained; jugdment affirmed. See Rule 
7B(2). 

No. A-92-1176: State v. Drugsvold. Appeal dismissed. See 
Rule 7A(2). 

No. A-92-1192: Olsberg Excavating v. Hauptman. Appeal 
dismissed. See Rule 7A(2). 

No. A-92-1193: State v. Maxson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 
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No. A-92-1194: State v. Shantz. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-92-1196: Collection Bureau of Grand Island v. 
Woodward. Motion of appellant to dismiss appeal sustained; 
appeal dismissed. 

No. A-92-1197: Otey v. State. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-92-1198: State v. Zegers. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-92-1199: In re Interest of Dormer. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-93-002: State v. Lue. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See Rule 7B(2). 

No. A-93-003: State v. Gibbons. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-93-004: State v. Gibbons. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-93-006: Rich v. Triebel. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-007: Harz Mktg. v. MidAmerican Long Distance 
Co. Stipulation allowed; appeal dismissed with prejudice; each 
party to pay own costs. 

No. A-93-010: Chambers v. Chambers. Stipulation allowed; 
appeal dismissed. 

No. A-93-011: State v. Smith. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-013: State v. Bendorf. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-93-019: State v. Irwin. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-024: State v. Merica. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-026: State v. Gonzales. Motion of appellant to 
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dismiss appeal sustained; appeal dismissed without prejudice. 

No. A-93-027: Maywood Co-op Assn. v. Lincoln Cty. Bd. of 
Equal. Stipulation allowed; cause remanded to district court. 

No. A-93-030: Prucha vy. Prucha. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-93-034: Kirkpatrick v. McDonald’s Corp. Stipulation 
allowed; appeal dismissed. 

No. A-93-035: State v. Atkinson. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-93-036: State v. Sellers. Appeal dismissed. See Rule 
7TA(2). 

No. A-93-037: State v. Sellers. Appeal dismissed. See Rule 
7A(2). 

No. A-93-038: State v. Creelman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-039: State v. Creelman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-040: State v. Canby. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-041: Knecht v. O’Neill. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-042: State v. Peterson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-044: State v. Rein. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
TB(2). 

No. A-93-045: Plainview Nat. Bank v. Opkis. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-93-050: Collection Assocs. v. Reed. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-93-054: State v. Willhoft. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
TB(2). 

No. A-93-055: State v. Reinhardt. Motion of appellee for 
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summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-056: State v. Ackelson. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-060: Pfeil v. Waldo. Stipulation allowed; appeal 
dismissed with prejudice at cost of appellant. 

No. A-93-061: State v. Torres. Motion of appellee for 
. summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-062: United Standard Distrib. v. Bescheinen. 
Motion of appellee for summary dismissal sustained. See Rule 
TB(1). 

No. A-93-069: State v. Bibins. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-071: State v. Glanz. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-93-075: State v. Uhing. Appeal dismissed. See Rule 
7A(2). 

No. A-93-084: Yunge v. Yunge. Stipulation allowed; appeal 
dismissed. 

No. A-93-087: State rel. Lillie v. Cosgriff Co. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-93-090: Goolsby v. Anderson. Appeal dismissed. See 
Rule 7A(2). 

No. A-93-092: State v. Maxwell. Motion of appellee for 
. summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-093: State v. Kortus. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-094: Keefauver v. Keefauver. By order of the 
court, appeal dismissed for failure to file briefs. 

No. A-93-098: State v. Merritt. Stipulation allowed; appeal 
dismissed. 

No. A-93-103: State v. Faz. Motion of appellee for summary 
affirmance sustained; judgment affirmed. See Rule 7B(2). 

No. A-93-104: 132nd Street Ltd. v. Fellman. Motion of 
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appellee for summary affirmance sustained; judgment 
affirmed. See Rule 7B(2). 

No. A-93-106: In re Estate of Meissner. Appeal dismissed. 
See Rule 7A(2). 

No. A-93-108: In re Application of City of West Point. 
Motion of appellee for summary dismissal sustained. See Rule 
7B(1). 

No. A-93-110: State v. Deitchman. Appeal dismissed. See 
Rule 7A(2). 

No. A-93-111: State v. Daigger. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-112: Curtis Tel. Co. v. Farrar. Appeal dismissed. 
See Rule 7A(2). District court order of January 7, 1993, vacated 
as rendered without jurisdiction. 

No. A-93-113: Curtis Tel. Co. v. Zak. Appeal dismissed. See 
Rule 7A(2). District court order of January 7, 1993, vacated as 
rendered without jurisdiction. 

No. A-93-120: State v. Wray. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-121: Plouzek v. Tran. Appeal dismissed. See Rule 
7A(2). 

No. A-93-125: State v. Zierke. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-130: State v. Sliva. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-131: State v. Wright. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-135: State v. Blanco. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

Nos. A-93-138, A-93-174:; Nelson v. Production Credit Assn. 
of the Midlands. Appeal dismissed. See Rule 7A(2). 

No. A-93-141: Davis v. City of Omaha. By order of the 
court, appeal dismissed for failure to file briefs. 
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No. A-93-145: State v. Monahan. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-147: Freeman v. Freeman. Motion of appellant to 
dismiss appeal sustained; appeal dismissed without prejudice. 

No. A-93-150: Scheibe v. Brogan. Appeal dismissed. See 
Rule 7A(2). 

No. A-93-153: State v. Starks. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-93-154: State v. Coppock. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-93-156: State v. Morris. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-158: State v. Lewis. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-159: State v. Banta. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-93-160: State v. Jones. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-164: State v. Long. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-168: In re Interest of Fulton. Motion of appellee 
for summary dismissal sustained. See Rule 7B(1). 

No. A-93-172: State v. Smith. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-176: Schmidt v. Schmidt. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-93-177: State v. Husak. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-93-181: Ehlers v. Ehlers. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-93-183: Susman v. Susman. Stipulation allowed; 
appeal dismissed. 

No. A-93-185: State v. Rodriguez. Motion of appellee for 
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summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-187: State v. Liming. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-190: State v. Rogers. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-93-196: In re Application of Allen. Motion of appellee 
for summary dismissal sustained for mootness. See Rule 7B(1). 

No. A-93-202: In re Interest of Sainz. Stipulation allowed; 
appeal dismissed. 

No. A-93-203: State v. Brooke. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-93-208: State on behalf of Kmoch v. Vosika. By order 
of the court, appeal dismissed for failure to file briefs. 

No. A-93-212: In re Interest of Ward. Appeal dismissed. See 
Rule 7A(2). 

No. A-93-216: State v. Freeman. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-220: State v. Haynes. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-221: Carney v. Carney. Appeal dismissed. See Rule 
TA(2). 

No. A-93-224: In re Interest of Ferris. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-93-225: In re Interest of Ferris. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-93-226: In re Interest of Ferris. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-93-227: In re Interest of Ferris. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-93-228: In re Interest of Ferris. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-93-231: Spotanski v. Spotanski. Motion of appellant 
to dismiss appeal sustained; appeal dismissed. 

No. A-93-236: Boye v. Boye. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 


Ixiv CASES DISPOSED OF WITHOUT OPINION 


No. A-93-237: Sherrets, Smith & Gardner v. Lundell Mfg. 
Co. Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. A-93-238: Woods v. Nebraska Dept. of Soc. Servs. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed; each party to pay own costs. 

No. A-93-243: State v. Carter. Motion of appellant to dimsiss 
appeal sustained; appeal dismissed. 

No. A-93-244: State v. Doss. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-93-245: State v. Eckley. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-93-249: Pfeffer v. Pfeffer. Motion of appellant to 
dismiss appeal sustained; appeal dismissed without prejudice. 

No. A-93-263: Knoles v. Durham. Stipulation allowed; 
appeal dismissed with prejudice; each party to pay own costs. 

No. A-93-264: State on behalf of Newman v. Richardson. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed without prejudice at cost of appellant. 

No. A-93-265: State v. Camp. Motion of appellee for 
‘summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

‘ No. A-93-271: McEwen vy. McEwen. Appeal dismissed. See 
Rule 7A(2) and Jn re Contempt of Liles, 216 Neb. 531, 344 
N.W.2d 626 (1984). 

No. A-93-278: Norwest Bank v. Naggs. Stipulation allowed; 
appeal dismissed. 

No. A-93-281: State v. Dice. Stipulation allowed; appeal 
dismissed. 

No. A-93-286: State v. Vaughn. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-287: State v. Channell. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-288: State v. Dorsey. Appeal dismissed. See Rule 
7A(2). 

No. A-93-290: State v. Lisenby. Appeal dismissed. See Rule 
7A(2). 
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No. A-93-295: Employers Mut. Cas. Cos. v. American 
Family Ins. Group. Motion of appellant to dismiss appeal 
sustained; appeal dismissed. 

No. A-93-296: State v. Wells. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-305: 24th & Dodge Ltd. Partnership v. First Nat. 
Bank of Omaha. Appeal dismissed. See Rule 7A(2). 

No. A-93-307: Cole v. Hendrickson. Appeal dismissed. See 
Rule 7A(2). 

No. A-93-308: Lewien v. McCaslin. Appeal dismissed. See 
Rule 7A(2). 

No. A-93-315: State v. Sledge. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 

No. A-93-318: State v. Seminara. Appeal dismissed. See 
Rule 7A(2). 

No. A-93-320: State v. Hartz. Appeal dismissed. See Rule 
7A(2). 

No. A-93-323: State v. Smith. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-93-324: State v. Smith. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-93-325: State v. Smith. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-93-326: State v. Smith. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. A-93-329: State v. Upton. Stipulation allowed; appeal 
dismissed. 

No. A-93-332: In re Inter Vivos Trust. Stipulation allowed; 
appeal dismissed; each party to pay own costs. 

No. A-93-345: State v. Carter. By order of the court, appeal 
dismissed for failure to file briefs. 

No. A-93-350: Arentt v. Fraternal Order of Police. Motion 
of appellant to dismiss appeal sustained; appeal dismissed. 

No. A-93-351: Gurss v. Gurss. Stipulation allowed; appeal 
dismissed. 

No. A-93-361: State v. Radcliff. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 


Ixvi CASES DISPOSED OF WITHOUT OPINION 


No. A-93-363: Midwest Electric v. Bogiot. Appeal 
dismissed. See Rule 7A(2) and Keystone Ranch Co. v. Central 
Neb. Pub. Power & Irr. Dist., 237 Neb. 188, 465 N.W.2d 472 
(1991). 

No. A-93-375: State v. Rowlett. Appeal dismissed. See Rule 
7A(2). 

No. A-93-380: State v. Mariscal. Stipulation allowed; appeal 
dismissed. 

No. A-93-389: Crane v. Copeland. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-93-398: Hoskins v. Hoskins. Stipulation allowed; 
appeal dismissed. 

No. A-93-405: State v. Mason. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-93-413: Hanus v. Sears Roebuck & Co. Appeal 
dismissed. See Rule 7A(2), Neb. Rev. Stat. § 25-1912(2) (Cum. 
Supp. 1992), and Jerabek v. Ritz, 221 Neb. 448, 377 N.W.2d 
540 (1985). 

No. A-93-418: Eihusen v. Eihusen. Stipulation allowed; 
appeal dismissed. 

No. A-93-423: State v. Wendt. Appeal dismissed. See Rule 
7A(2) and State v. Baird, 238 Neb. 724, 472 N.W.2d 203 (1991). 

No. A-93-429: Williams v. Department of Corr. Servs. 
Appeal dismissed. See Rule 7A(2). 

No. A-93-431: K Corp. v. Stewart. Appeal dismissed. See 
Rule 7A(2) and Snell v. Snell, 230 Neb. 764, 433 N.W.2d 200 
(1988). 

No. A-93-431: K Corp. v. Stewart. Motion to reinstate 
appeal sustained. 

No. A-93-437: In re Estate of Hennek. Appeal dismissed. See 
Rule 7A(2). 

No. A-93-441: State v. Graham. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-93-448: Casey v. Department of Motor Vehicles. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. A-93-450: State v. Shepard. Motion of appellee for 
summary affirmance sustained; judgment affirmed. See Rule 
7B(2). 
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No. A-93-453: Graves v. Armstrong. Appeal dismissed. See 
Rule 7A(2). 

No. A-93-467: Mendyk v. Mendyk. Stipulation allowed; 
appeal dismissed at cost of appellant. 

No. A-93-470: Beekman vy. International Bus. & Merc. 
Reassurance Co. Appeal dismissed. See Rule 7A(2). See, also, 
Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1992); Metrejean v. 
Gunter, 240 Neb. 166, 481 N.W.2d 176 (1992). 

No. A-93-477: In re Estate of Eckley. Appeal dismissed. See 
Rule 7A(2) and Collection Bureau of Lincoln v. Loos, 233 Neb. 
30, 443 N. W.2d 605 (1989). 

No. A-93-478: State v. Anderson. Appeal dismissed. See 
Rule 7A(2). 

No. A-93-491: State v. Kubicek. Appeal dismissed. See Rule 
7A(2). 

No. A-93-494: State v. McCormick. Appeal dismissed. See 
Rule 7A(2). 

No. A-93-495: State v. Hall. Appeal dismissed. See Rule 
7A(2). 

No. A-93-496: State v. Radden. Appeal dismissed. See Rule 
7A(2). 

No. A-93-505: State v. Zemunski. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-93-507: State v. Janssen. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-93-508: Rosberg v. Kumm. Motion of appellee for 
summary dismissal sustained. See Rule 7B(1). 

No. A-93-509: Rosberg v. Jacob. Appeal dismissed. See Rule 
7A(2). 

No. A-93-510: Geller v. Lester Electrical. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. A-93-526: State v. Traylor. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-93-530: State v. Sheibal. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. A-93-599: State v. $1,865. Appeal dismissed. See Rule 
7A(2). 

No. A-93-623: Wall v. Wall. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 


CUMULATIVE LIST OF CASES 
ON PETITION FOR FURTHER REVIEW 


No. A-89-1418: King Henry VIII, Ltd. v. Evertson Well 
Serv., 1 NCA 21 (1992). Petition of appellant for further review 
overruled. 4 

No. A-89-1418: King Henry VIII, Ltd. v. Evertson Well 
Serv., 1 NCA 21 (1992). Petition of appellee for further review 
overruled. 

No. A-89-1458: Whiteside v. FirsTier Bank, 1 NCA 36 
(1992). Petition of appellee for further review overruled. 

No. A-89-1459: Whiteside v. FirsTier Bank, 1 NCA 36 
(1992). Petition of appellee for further review overruled. 

No. A-89-1487: Rigatuso v. Lowe, 1 NCA 439 (1992). 
Petition of appellant for further review overruled. 

No. S-89-1492: Hanson v. General Motors Corp., 1 NCA 
131 (1992). Petition of appellant for further review sustained. 

No. A-89-1496: Swanco Trust Co. v. Nebraska Nat. Bank, | 
NCA 41 (1992). Petition of appellant for further review 
overruled. 

No. A-90-005: Cook v. Rector, 1 NCA 213 (1992). Petition 
of appellant for further review overruled. 

No. A-90-043: Andrysik v. Kroupa, 1 NCA 218 (1992). 
Petition of appellee for further review overruled. 

No. S-90-053: Jacobson v. Higgins, 1 NCA 1791 (1992). 
Petition of appellant for further review sustained. 

No. A-90-060: Cummings Enterprises v. City of Omaha, | 
NCA 12 (1992). Petition of appellant for further review 
overruled. 

No. A-90-081: Hubbard v. Hubbard, 1 NCA 266 (1992). 
Petition of appellee for further review overruled. 

No. A-90-128: Jones v. Harwager, 1 NCA 277 (1992). 
Petition of appellant for further review overruled. 


(Ixviii) 
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No. A-90-162: Mann v. State, 1 NCA 1795 (1992). Petition 
of appellant for further review overruled. 

No. A-90-195: Stodola v. Hartford Steam Boiler Insp. & Ins. 
Co., 1 NCA 238 (1992). Petition of appellee for further review 
overruled. 

No. A-90-220: Van Wey v. City of Grand Island, 1 NCA 293 
(1992). Petition of appellee for further review overruled. 

No. A-90-237: Walker v. Omaha Paper Co., 1 NCA 1383 
(1992). Petition of appellant for further review overruled. 

No. A-90-274: Harz Mktg. v. MidAmerican Long Distance 
Co., 1 NCA 696 (1992). Petition of appellant for further review 
overruled. 

No. A-90-274: Harz Mktg. v. MidAmerican Long Distance 
Co., 1 NCA 340 (1992). Petition of appellant for further review 
overruled. 

No. A-90-274: Harz Mktg. v. MidAmerican Long Distance 
Co., 1 NCA 340 (1992). Petition of appellee for further review 
overruled. 

No. A-90-319: State v. Dixon, 1 NCA 746 (1992). Petition of 
appellant for further review overruled. 

No. S-90-332: Alder v. First Nat. Bank & Trust Co., 1 NCA 
506 (1992). Petition of appellant for further review sustained. 

No. A-90-361: Benzel v. Gunter, 1 NCA 510 (1992). Petition 
of appellant for further review overruled. 

No. A-90-435: Kaiman v. Mercy Midlands Medical & Dental 
Plan, 1 NCA 453 (1992). Petition of appellee for further review 
overruled. 

No. A-90-531: Childs v. Godberson, 1 NCA 521 (1992). 
Petition of appellant for further review overruled. 

No. A-90-536: Nelson v. Nemaha Cty. Hosp., 1 NCA 1009 
(1992). Petition of appellee for further review overruled. 

No. A-90-565: McHenry v. Jones, 1 NCA 850 (1992). 
Petition of appellant for further review overruled. 

No. S-90-582: In re Estate of Smatlan, 1 NCA 1892, 1 NCA 
2653 (1992). Petition of appellant for further review sustained. 

No. S-90-582: In re Estate of Smatlan, 1 NCA 1892, 1 NCA 
2653 (1992). Petition of appellant for further review 
improvidently granted, petition for further review denied. 

No. A-90-585: Diers v. Van Diest Supply Co., 1 NCA 1099 
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(1992). Petition of appellee for further review overruled. 

No. A-90-616: Blaha Investments v. Kizzier Chevrolet Co., | 
NCA 1285 (1992). Petition of appellant for further review 
overruled. 

No. A-90-621: Ehlert v. Coppi, 1 NCA 1018 (1992). Petition 
of appellant for further review overruled. 

No. A-90-668: Bain & Co. v. Blankenau, 1 NCA 1031 (1992). 
Petition of appellant for further review overruled. 

No. S-90-671: First United Bank v. First Am. Title Ins. Co., 
1 NCA 1158 (1992). Petition of appellant for further review 
sustained. 

No. A-90-763: Kaufman v. Countryside Homes of Lincoln, 
2 NCA 60 (1993). Petition of appellant for further review 
overruled. 

No. A-90-782: Annis v. Turtle Creek Homeowners Assn., | 
NCA 1813 (1992). Petition of appellee for further review 
overruled. 

No. A-90-792: Knight v. Knight, 1 NCA 2665 (1992). 
Petition of appellee for further review overruled. 

No. S-90-881: Giese v. Giese, 1 NCA 1485 (1992). Petition of 
appellee for further review sustained. 

No. S-90-888: State v. Ellington, 1 NCA 668 (1992). Petition 
of appellant for further review sustained. 

No. A-90-898: State v. Brand, 1 NCA 1172 (1992). Petition 
of appellant for further review overruled. 

No. A-90-908: Metropolitan Life Ins. Co. v. Schrader, 1 
NCA 2085 (1992). Petition of appellee for further review 
overruled. 

No. A-90-921: Von Tour v. Knight, 1 NCA 2668 (1992). 
Petition of appellee for further review overruled. 

No. A-90-947: Evergreen Farms v. Swedberg & Co., 1 NCA 
2502 (1992). Petition of appellant for further review overruled. 

No. S-90-949: Stratbucker Children’s Trust v. Zoning Bd. of 
Appeals, 1 NCA 1108 (1992). Petition of appellee for further 
review sustained. 

No. A-90-987: Hankins v. Aita, 1 NCA 2092 (1992). Petition 
of appellant for further review overruled. 

No. S-90-1000: Baker’s Supermarkets v. Feldman, 2 NCA 
363 (1993). Petition of appellee for further review sustained. 


PETITION FOR FURTHER REVIEW Ixxi 


No. A-90-1099: Trinidad Bean & Elev. Co. v. Frosh, 1 NCA 
1819 (1992). Petition of appellant for further review overruled. 

No. A-90-1143: State vy. Zarasua, 1 NCA 1187 (1992). 
Petition of appellant for further review overruled. 

No. A-90-1160: In re Estate of Krichau, 1 NCA 2508 (1992). 
Petition of appellant for further review overruled. 

No. A-90-1188: Florist Supply of Omaha v. Prochaska, 2 
NCA 78 (1993). Petition of appellee for further review 
dismissed as premature. 

No. A-90-1188: Florist Supply of Omaha v. Prochaska, 2 
NCA 78 (1993). Petition of appellant for further review 
overruled. 

No. S-90-1188: Florist Supply of Omaha v. Prochaska, 2 
NCA 78 (1993). Petition of appellee for further review 
sustained. 

No. A-90-1242: Miller v. Kniep, 2 NCA 470 (1993). Petition 
of appellant for further review overruled. 

No. A-91-023: Koziol v. Koziol, 1 NCA 2115 (1992). Petition 
of appellant for further review overruled. 

No. A-91-024: Adams Bank & Trust v. Santero, 1 NCA 1649 
(1992). Petition of appellant for further review overruled. 

No. A-91-035: State v. Thomas, | NCA 144 (1992). Petition 
of appellant for further review overruled. 

No. A-91-037: State v. Brock, 1 NCA 615 (1992). Petition of 
appellant for further review overruled. 

No. S-91-061: Thornburg v. Haecker, 2 NCA 84 (1993). 
Petition of appellee for further review sustained. 

No. A-91-092: State v. Christianson, 2 NCA 223 (1993). 
Petition of appellant for further review overruled. 

No. A-91-100: Abdullah v. Gunter, 1 NCA 2442 (1992). 
Petition of appellant for further review overruled. 

No. A-91-101: Woodward v. Bubak, 2 NCA 538 (1993). 
Petition of appellant for further review overruled. 

No. S-91-110: Jarrett v. Eichler, 2 NCA 621 (1993). Petition 
of appellants for further review sustained. 

No. A-91-151: State v. Love, 1 NCA 866 (1992). Petition of 
appellant for further review overruled. 

No. A-91-168: Kohout v. Nebraska Dept. of Motor Vehicles. 
Petition of appellant for further review overruled. 
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No. A-91-189: Smejkal v. Smejkal, 2 NCA 95 (1993). 
Petition of appellant for further review overruled. 

No. S-91-192: State v. Childs, 1 NCA 478 (1992). Petition of 
appellant for further review sustained. 

No. S-91-247: State v. Tasich, 1 NCA 104 (1992). Petition of 
appellant for further review sustained. 

No. A-91-251: Manion v. Manion, 2 NCA 644 (1993). 
Petition of appellee for further review overruled. 

No. A-91-260: Moore v. County of Scotts Bluff, 2 NCA 821 
(1993). Petition of appellee for further review overruled. 

No. A-91-262: State v. Clark, 1 NCA 1652 (1992). Petition of | 
appellant for further review overruled. 

No. A-91-275: Speedway Motors v. Commissioner of Labor, 
3 NCA 6 (1993). Petition of appellant for further review 
overruled. 

No. A-91-293: State v. White, 1 NCA 1834 (1992). Petition 
of appellant for further review overruled. 

No. A-91-293: State v. White, 1 NCA 1834 (1992). Petition 
of appellant for further review overruled. 

No. A-91-320: State v. Kennedy, 1 NCA 621 (1992). Petition 
of appellant for further review overruled. 

No. A-91-344: State v. Woodruff, 1 NCA 813 (1992). 
Petition of appellant for further review overruled. 

No. A-91-352: State v. Shannon, 1 NCA 817 (1992). Petition 
of appellant for further review overruled. 

No. A-91-358: Bishop v. Bishop, 2 NCA 382 (1993). Petition 
of appellant for further review overruled. 

No. A-91-373: State v. Shaffer, 3 NCA 231 (1993). Petition 
of appellant for further review overruled. 

No. S-91-381: Cockrell v. Garton, 3 NCA 128 (1993). 
Petition of appellant for further review sustained. 

No. A-91-400: State v. Neely, 1 NCA 1123 (1992). Petition of 
appellant for further review overruled. 

No. S-91-403: State v. Reynolds, 1 NCA 1429 (1992). 
Petition of appellee for further review sustained. 

No. S-91-408: State v. Filkin, 1 NCA 1054 (1992). Petition of 
appellant for further review overruled. 

No. S-91-408: State v. Filkin, 1 NCA 1054 (1992). Petition of 
appellee for further review sustained. 
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No. A-91-412: State v. Greenhagen, 1 NCA 820 (1992). 
Petition of appellant for further review overruled. 

No. S-91-420: Drain v. Board of Ed. of Frontier Cty., 2 NCA 
716 (1993). Petition of appellant for further review sustained. 

No. A-91-423: Ladd v. Empire Life Ins. Co. Petition of 
appellant for further review overruled. 

No. A-91-427: State v. Britt, 1 NCA 1308 (1992). Petition of 
appellant for further review overruled. 

No. A-91-427: State v. Britt, 1 NCA 1308 (1992). Petition of 
appellee for further review overruled. 

No. A-91-429: State v. Max, 1 NCA 1571 (1992). Petition of 
appellant for further review overruled. 

No. A-91-477: Milnes v. Jacobs, 3 NCA 566 (1993). Petition 
of appellee for further review overruled. 

No. A-91-481: Monroe v. Ross. Petition of appellant for 
further review overruled. 

_ No. A-91-485: Reams v. Miller, 3 NCA 12 (1993). Petition of 
appellant for further review overruled. 

No. A-91-505: State v. Lampkin, 1 NCA 821 (1992). Petition 
of appellant for further review overruled. 

No. S-91-518: State v. Schrein, 1 NCA 1581 (1992). Petition 
of appellee for further review sustained. 

No. A-91-559: Lewis v. Opstein, 3 NCA 247 (1993). Petition 
of appellant for further review overruled. 

No. A-91-617: Snell v. O’Halloran, Inc., 3 NCA 362 (1993). 
Petition of appellee for further review overruled. 

No. A-91-619: State v. Gardner, 2 NCA 233 (1993). Petition 
of appellant for further review overruled. 

No. A-91-621: State v. Harlan, 1 NCA 575 (1992). Petition 
of appellant for further review overruled. 

No. A-91-621: State v. Harlan, 1 NCA 575 (1992). Petition 
of appellee for further review overruled. 

No. A-91-658: State v. Haman, 2 NCA 542 (1993). Petition 
of appellant for further review overruled. 

No. S-91-664: State v. Tlamka, 3 NCA 28 (1993). Petition of 
appellant for further review sustained, but review is limited to 
the admissibility of the victim’s statement or statements to 
Officer Lantis. 

No. A-91-665: Brauer vy. Magdanz, 4 NCA 1 (1993). Petition 
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of appellant for further review overruled. 

No. A-91-713: State v. Murphy, | NCA 1206 (1992). Petition 
of appellee for further review overruled. 

No. A-91-714: State v. McGee, 1 NCA 1440 (1992). Petition 
of appellant for further review overruled. 

No. A-91-766: Stevens v. Stevens, 3 NCA 402 (1993). 
Petition of appellee for further review overruled. 

No. S-91-826: Hicklin v. Hicklin, 3 NCA 805 (1993). Petition 
of appellee for further review sustained. 

No. A-91-827: State v. Doan, 2 NCA 310 (1993). Petition of 
appellee for further review overruled. 

No. S-91-837: State v. Williams, 2 NCA 160 (1993). Petition 
of appellee for further review sustained. 

No. S-91-847: Bethesda Found. v. Nebraska Dept. of Soc. 
Servs., 3 NCA 686 (1993). Petition of appellant for further 
review sustained. 

No. S-91-848: K N Energy, Inc. v. Cities of Broken Bow et 
al., 1 NCA 2185 (1992). Petition of appellee for further review 
sustained. 

No. S-91-849: K N Energy, Inc. v. Cities of Cozad et al., | 
NCA 2185 (1992). Petition of appellee for further review 
sustained. 

No. S-91-850: K N Energy, Inc. v. Cities of Arapahoe et al., 1 
NCA 2185 (1992). Petition of appellee for further review 
sustained. : 

No. S-91-851: K N Energy, Inc. v. Cities of Albion et al., 1 
NCA 2185 (1992). Petition of appellee for further review 
sustained. 

No. A-91-860: DeCamp v. Omaha World-Herald Co., 3 
NCA 159 (1993). Petition of appellant for further review 
overruled. 

No. A-91-887: State v. Gamblin. Petition of appellant for 
further review dismissed as filed out of time. 

No. A-91-898: State v. Sanchez, 1 NCA 1925 (1992). Petition 
of appellant for further review overruled. 

No. S-91-899: State v. Riley, 1 NCA 629 (1992). Petition of 
appellee for further review sustained. 

No. A-91-902: Trujillo v. Hefley, 1 NCA 1742 (1992). 
Petition of appellant for further review overruled. 
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No. S-91-918: Alexander & Alexander Inc. v. Coffey, 1 NCA 
871 (1992). Petition of appellant for further review sustained. 

No. S-91-918: Alexander & Alexander Inc. v. Coffey, 1 NCA 
871 (1992). Petition of appellee for further review sustained. 

No. A-91-922: Hogel v. Nugent. Petition of appellant for 
further review overruled. 

Nos. A-91-923, A-91-924, A-91-925: Waite v. Carpenter, 1 
NCA 2014 (1992). Petition of appellant for further review 
overruled. 

No. A-91-926: State v. Hammond. Petition of appellant for 
further review overruled. 

No. A-91-927: State v. Hammond. Petition of-appellant for 
further review overruled. 

No. A-91-928: State v. Hammond. Petition of appellant for 
further review overruled. 

No. A-91-929: State v. Hammond. Petition of appellant for 
further review overruled. 

No. A-91-944: Adams v. American Cyanamid Co., 1 NCA 
2193 (1992). Petition of appellant for further review overruled. 

No. A-91-944: Adams v. American Cyanamid Co., 1 NCA 
2193 (1992). Petition of appellee for further review overruled. 

No. A-91-946: Woehl vy. IBP, inc., 1 NCA 938 (1992). 
Petition of appellant for further review overruled. 

No. A-91-951: Wright & Souza, Inc. y. DM Properties, 3 
NCA 695 (1993). Petition of appellant for further review 
overruled. 

No. S-91-958: State v. Rodriguez, 2 NCA 837 (1993). 
Petition of appellant for further review sustained. 

No. S-91-977: State v. Morrison, | NCA 2262 (1992). 
Petition of appellee for further review sustained. 

No. A-91-981: State v. Denson. Petition of appellant for 
further review overruled. 

No. A-91-984: State v. Dainton. Petition of appellant for 
further review overruled. 

No. A-91-985: Thompson v. Koplin, 3 NCA 419 (1993). 
Petition of appellant for further review overruled. 

No. A-91-999: State v. Kennedy. Petition of appellant for 
further review overruled. 

No. A-91-1004: State v. Schulte, 1 NCA 2526 (1992). 
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Petition of appellant for further review overruled. 

No. A-91-1005: State v. Harker, 2 NCA 102 (1993). Petition 
of appellant for further review overruled. 

No. S-91-1016: State v. Philipps, 1 NCA 1251 (1992). 
Petition of appellee for further review sustained. 

No. A-91-1017: State v. Richter. Petition of appellant for 
further review overruled. 

No. A-91-1019: State v. Kovarik, 2 NCA 732 (1993). Petition 
of appellant for further review overruled. 

No. A-91-1024: Kerndt v. Ronan. Petition of appellant for 
further review overruled. 

No. A-91-1036: State v. Kerns, 1 NCA 2321 (1992). Petition 
of appellant for further review overruled. 

No. A-91-1049: State v. Manuel. Petition of appellant for 
further review overruled. 

No. A-91-1050: State v. Turner, 1 NCA 2543 (1992). Petition 
of appellant for further review overruled. 

No. A-91-1110: Ditter v. State, 1 NCA 708 (1992). Petition 
of appellant for further review overruled. 

No. A-91-1117: Cavanaugh v. deBaudiniere, 1 NCA 713 
(1992). Petition of appellee for further review overruled. 

No. A-91-1122: Haag v. Speedway Transp., 1 NCA 2215 
(1992). Petition of appellee for further review overruled. 

No. A-91-1124: State v. Lott, 2 NCA 551 (1993). Petition of 
appellant for further review overruled. 

No. A-91-1133: State v. Davis, 2 NCA 411 (1993). Petition of 
appellant for further review overruled. 

No. A-91-1153: State v. Tillman, 2 NCA 954 (1993). Petition 
of appellant for further review overruled. 

No. A-91-1158: Bailey vy. Farmers Union Co-op Ins. Co., | 
NCA 2589 (1992). Petition of appellant for further review 
overruled. 

No. S-91-1159: State on behalf of Matchett v. Dunkle, 3 
NCA 912 (1993). Petition of appellee for further review 
sustained on question of retroactive child support in paternity 
actions only. 

No. A-91-1169: State v. Young. Petition of appellant for 
further review overruled. 

No. A-91-1179: State v. Betke. Petition of appellant for 
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further review overruled. 

No. A-91-1191: State v. Myles, 1 NCA 2393 (1992). Petition 
of appellant for further review overruled. 

No. S-91-1192: State v. Gatson, 2 NCA 179 (1993). Petition 
of appellant for further review sustained. 

No. A-91-1193: State v. Joseph, 2 NCA 555 (1993). Petition 
of appellant for further review overruled. 

Nos. A-91-1195, A-91-1197: State v. Christiansen, 3 NCA 
766 (1993). Petition of appellant for further review overruled. 

No. A-91-1204: State v. Klawonn. Petition of appellant for 
further review overruled. 

No. A-91-1244: State v. Spulak, 2 NCA 559 (1993). Petition 
of appellee for further review overruled. 

No. S-91-1256: State v. Gerstner, 2 NCA 565 (1993). Petition 
of appellee for further review sustained. 

No. A-91-1266: State v. Behm, 3 NCA 52 (1993). Petition of 
appellee for further review overruled. 

No. A-92-012: State v. Egbert, 1 NCA 2612 (1992). Petition 
of appellant for further review overruled, the same having been 
untimely filed. 

No. A-92-026: State v. Peters. Petition of appellant for 
further review overruled. 

No. S-92-029: Lindsay Ins. Agency v. Mead, 1 NCA 2276 
(1992). Petition of appellant for further review sustained. 

No. A-92-030: Hroch v. City of Omaha. Petition of 
appellant for further review overruled. 

No. A-92-035: State v. Baker. Petition of appellant for 
further review overruled. 

No. A-92-061: Hiatt v. Harvard Housing Auth., 2 NCA 427 
(1993). Petition of appellant for further review overruled. 

No. A-92-064: State v. Jakes. Petition of appellant for 
further review overruled. 

No. A-92-065: State v. Zavorka, 2 NCA 324 (1993). Petition 
of appellant for further review overruled on the merits. 

No. A-92-078: State vy. Banister. Petition of appellant for 
further review overruled. 

No. S-92-079: Aken v. Nebraska Methodist Hosp., 2 NCA 
660 (1993). Petition of appellee for further review sustained. 

No. A-92-099: State v. Davis, 2 NCA 858 (1993). Petition of 
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appellant for further review overruled. 

No. A-92-107: State v. Shaddy, 2 NCA 866 (1993). Petition 
of appellant for further review overruled. 

No. S-92-137: State v. Windels, 2 NCA 283 (1993). Petition 
of appellant for further review sustained. 

Nos. A-92-145, A-92-146: State v. Jones, 2 NCA 439 (1993). 
Petition of appellant for further review overruled. 

No. A-92-149: State v. Kyle, 1 NCA 2617 (1992). Petition of 
appellant for further review overruled. 

No. A-92-151: State v. Hurtado. Petition of appellant for 
further review overruled. 

No. A-92-152: State v. Hurtado. Petition of appellant for 
further review overruled. 

No. A-92-163: State v. Hernandez, 3 NCA 703 (1993). 
Petition of appellee for further review overruled. 

No. A-92-171: Inre Interest of E.E.1. and G.L.I., 2 NCA 760 
(1993). Petition of appellant for further review overruled. 

No. A-92-171: In re Interest of E.E.I. and G.L.I., 2 NCA 760 
(1993). Petition of appellee for further review overruled. 

No. S-92-183: State v. Wordekemper, 3 NCA 256 (1993). 
Petition of appellant for further review sustained. 

No. S-92-190: Beaman v. Cook Family Foods, 2 NCA 507 
(1993). Petition of appellee for further review sustained. 

No. A-92-194: State v. Maggard, 2 NCA 584 (1993). Petition 
of appellee for further review overruled. 

No. A-92-205: State v. Moore, 2 NCA 873 (1993). Petition of 
appellant for further review overruled. 

No. S-92-206: State v. Reimers. Petition of appellant for 
further review sustained. 

No. A-92-212: Zitterkopf v. Scottsbluff Sash & Door, 2 
NCA 595 (1993). Petition of appellant for further review 
overruled. 

No. A-92-225: State v. Shelby, 3 NCA 441 (1993). Petition of 
appellant for further review overruled. 

No. S-92-231: State v. Mowry, 3 NCA 811 (1993). Petition of 
appellant for further review sustained. 

No. A-92-251: State v. Beverlin, 3 NCA 717 (1993). Petition 
of appellant for further review overruled. 

No. S-92-251: State v. Beverlin, 3 NCA 717 (1993). Petition 
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of appellee for further review sustained. 

No. A-92-262: State v. Swanson, 2 NCA 777 (1993). Petition 
of appellant for further review overruled. 

No. A-92-284: State v. Rehms. Petition of appellant for 
further review overruled. 

No. A-92-285: State v. Carroll, 3 NCA 269 (1993). Petition 
of appellant for further review overruled. 

No. A-92-301: State v. Sterling, 2 NCA 976 (1993). Petition 
of appellant for further review overruled. 

No. A-92-308: State v. Whited, 1 NCA 1598 (1992). Petition 
of appellant for further review dismissed for lack of 
jurisdiction. 

No. A-92-314: State v. Ford, 2 NCA 895 (1993). Petition of 
appellant for further review overruled. 

No. A-92-315: McGuire v. Avis Rent-A-Car Sys. Petition of 
appellant for further review overruled as having been untimely 
filed. 

No. A-92-343: State v. Wichman. Petition of appellant for 
further review overruled. 

No. A-92-369: Farrell v. Shortridge. Petition of appellant for 
further review overruled. 

No. A-92-377: State v. Austin, 3 NCA 301 (1993). Petition of 
appellee for further review overruled. 

No. S-92-382: State ex rel. Reitz v. Ringer, 2 NCA 688 
(1993). Petition of appellee for further review sustained. 

No. A-92-390: Ferrell v. Hopkins, 1 NCA 2557 (1992). 
Petition of appellant for further review overruled. 

No. A-92-397: State v. Weaver, 3 NCA 314 (1993). Petition 
of appellant for further review overruled. 

No. A-92-403: State v. Kingsbury. Petition of appellant for 
further review dismissed for lack of jurisdiction. 

No. A-92-404: Ackerman v. Nanfito, 2 NCA 982 (1993). 
Petition of appellee for further review overruled. 

No. A-92-404: Ackerman v. Nanfito, 2 NCA 982 (1993). 
Petition of appellant for further review overruled. 

No. A-92-414: State v. Dandridge, 3 NCA 572 (1993). 
Petition of appellant for further review overruled. 

No. A-92-417: State v. Plymate, 3 NCA 515 (1993). Petition 
of appellant for further review overruled. 
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No. A-92-420: State v. Cole. Petition of appellant for further 
review overruled. 

No. A-92-429: Newell v. United Air Lines. Petition of 
appellant for further review overruled. 

No. A-92-445: State v. Johnson. Petition of appellant for 
further review overruled. 

No. A-92-452: Eele v. Omaha Steel Castings Co., 2 NCA 987 
(1993). Petition of appellant for further review overruled. 

No. A-92-481: State v. Williams. Petition of appellant for 
further review overruled. 

No. A-92-488: State v. Williams. Petition of appellant for 
further review overruled. 

No. S-92-489: Anderson v. HMO Nebraska, 2 NCA 794 
(1993). Petition of appellant for further review sustained. 

No. A-92-495: State v. Quick, 3 NCA 523 (1993). Petition of 
appellee for further review overruled. 

No. S-92-500: State v. Covarrubias, 2 NCA 993 (1993). 
Petition of appellee for further review sustained. 

No. A-92-510: State v. Bryson. Petition of appellant for 
further review overruled. 

No. A-92-520: Fowler v. Lester Electric, 3 NCA 191 (1993). 
Petition of appellant for further review overruled. 

No. A-92-561: State v. Brhel, 3 NCA 470 (1993). Petition of 
appellant for further review overruled. 

No. A-92-614: State v. Rodriguez, 3 NCA 783 (1993). 
Petition of appellee for further review overruled. 

No. S-92-624: State v. Mitchell, 3 NCA 337 (1993). Petition 
of appellee for further review sustained. 

No. A-92-656: State v. Van Der Wege. Petition of appellant 
for further review overruled. 

No. A-92-676: State v. Camomilli, 3 NCA 481 (1993). 
Petition of appellant for further review overruled. 

No. A-92-690: Midwest Electric v. Bogiot. Petition of 
appellant for further review overruled. 

No. A-92-697: Bedel v. Trinova Corp. Petition of appellant 
for further review overruled. 

No. A-92-715: In re Interest of Findley, 3 NCA 95 (1993). 
Petition of appellant for further review overruled. 

No. A-92-749: State v. Ingram. Petition of appellant for 


PETITION FOR FURTHER REVIEW IXxxi 


further review overruled. 

No. S-92-765: State v. Meints. Petition of appellant for 
further review sustained. 

No. A-92-766: State v. McMurray. Petition of appellant for 
further review overruled. 

No. A-92-790: McCarty v. McCarty, 3 NCA 1022 (1993). 
Petition of appellant for further review overruled. 

No. A-92-801: State v. Schriner. Petition of appellant for 
further review overruled. ; 

No. A-92-819: Brown v. Brown. Petition of appellee for 
further review overruled. 

No. A-92-829: State v. Bryant. Petition of appellant for 
further review overruled. : 

No. A-92-843: State v. Howard, 3 NCA 216 (1993). Petition 
of appellee for further review overruled. 

No. A-92-846: State v. Radil, 3 NCA 105 (1993). Petition of 
appellant for further review overruled. 

No. A-92-849: Guerrero v. Guerrero. Petition of appellant 
for further review overruled. 

No. A-92-874: State v. O’Brien. Petition of appellant for 
further review overruled. 

No. A-92-876: State v. Sacco, 3 NCA 869 (1993). Petition of 
appellant for further review overruled. 

No. A-92-881: Allen v. Nebraska Dept. of Corr. Servs. 
Petition of appellant for further review overruled. 

No. A-92-898: In re Interest of B.J.M. et al., 3 NCA 791 
(1993). Petition of appellee for further review overruled. 

No. A-92-952: State v. Ziemann. Petition of appellant for 
further review overruled. 

No. A-92-961: State v. Herringer. Petition of appellant for 
further review overruled. 

No. A-92-992: State v. Edwards. Petition of appellant for 
further review overruled. 

No. A-92-1076: State v. Harig. Petition of appellant for 
further review overruled. 

No. S-92-1102: State v. Livingston. Petition of appellant for 
further review sustained. 

No. S-92-1103: State v. Livingston. Petition of appellant for 
further review sustained. 
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No. A-92-1148: State v. Aubert. Petition of appellant for 
further review overruled. 

No. A-92-1149: State v. Aubert. Petition of appellant for 
further review overruled. 

No. A-93-108: In re Application of City of West Point. 
Petition of appellant for further review overruled. 

No. A-93-112: Curtis Tel. Co. v. Farrar. Petition of appellee 
for further review overruled. 

No. A-93-113: Curtis Tel. Co. v. Zak. Petition of appellee for 
further review overruled. 

No. A-93-116: State v. Weyerman, 3 NCA 563 (1993). 
Petition of appellant for further review overruled. 
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NEBRASKA COURT OF APPEALS 


1733 ESTATES ASSOCIATION, INC., APPELLANT, V. LORETTA JEAN 
RANDOLPH, APPELLEE. 
485 N.W.2d 339 


Filed March 24, 1992. No. A-89-1234. 


1. Actions: Restrictive Covenants: Equity. An action to enjoin a breach of 
restrictive use covenants is equitable in nature. 
2. Equity: Appeal and Error. In an appeal of an equity action, this court tries 
factual questions de novo on the record and reaches a conclusion independent of 
the findings of the trial court; provided, where the credible evidence is in conflict 
on a material issue of fact, we consider and may give weight to the fact that the 
trial judge heard and observed the witnesses and accepted one version of the 
facts rather than another. 
3. Restrictive Covenants: Property. Covenants restricting the use of property are 
not favored in law and, if ambiguous, will be construed in a manner permitting 
the maximum unrestricted use of the property. 
4. Restrictive Covenants: Property: Words and Phrases. When construing 
restrictive covenants, “single-family dwelling” refers to the physical structure of 
the building and “residential purpose” refers to the use of the property. 
5. Attorney Fees. A party who is appearing without an attorney will not be assessed 
attorney fees unless the court finds that the party clearly knew or reasonably 
should have known that his or her actions were frivolous or made in bad faith. 


Appeal from the District Court for Buffalo County: 
DEWAYNE WOLF, Judge. Affirmed. 


Patrick J. Nelson, of Jacobsen, Orr, Nelson, Wright, Harder 
& Lindstrom, P.C., and, on brief, Steven R. Voigt, of Butler, 
Voigt & Brewster, P.C., for appellant. 


Loretta Jean Randolph, prose. 


SIEVERS, Chief Judge, and MILLER-LERMAN and WRIGHT, 
Judges. 


SIEVERS, Chief Judge. 
The appellant, 1733 Estates Association, Inc., brought suit 


(1) 
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in the district court for Buffalo County, Nebraska, seeking to 
enjoin Loretta Jean Randolph from renting the basement 
portion of her home to tenants. The appellant was seeking to 
enforce a restrictive covenant of record which provided: “I. 
USE OF LOTS: All of said lots in said subdivision shall be used 
for residential purposes only and shall be restricted to single 
family dwellings.” 

The trial court held that the restrictive covenants did not 
restrict the activities and use of the property by Randolph and 
denied the request for permanent injunction. Although there 
are several assignments of error, the decisive issue in this case is 
whether the restrictive covenant in question prohibits Randolph 
from renting the basement portion of her home to tenants. 

Randolph is the owner of a residence located on a lot in 
Buffalo County, Nebraska. The residence and the lot are 
outside the city limits of Kearney. When Randolph and her 
former husband moved into the residence, the basement of the 
home was not finished in any way. Before the Randolphs 
separated and divorced, Randolph’s former husband began 
finishing the basement, and he constructed a bedroom and a 
family room. After the first tenant, Joan Tarrell, began her 
occupancy in October 1987, additional construction was 
undertaken and completed. The result was that the basement 
had a kitchen, three bedrooms, a family room, a bathroom, 
and a private stairway entrance from the garage down to the 
basement. Tarrell shared this basement space with a college 
student and paid $425 per month rent for the two of them. 
Tarrell testified that she “resided primarily in the basement area 
of the house.” She also testified that she was not prohibited 
from using the entire residence, but the record is silent on the 
extent to which she used the upstairs portion, although Tarrell’s 
cat slept “most of the time in Jean’s red velvet chair upstairs.” 

There were other tenants after Tarrell, usually women that 
were not related to Randolph. Some of the tenants paid rent, 
while others lived there in exchange for work they performed 
for acleaning service which Randolph operated. 

The basement area could be accessed from the entryway 
Randolph had constructed in the garage, which entryway is not 
visible from the exterior of the house. Entry was also possible 
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through the front door of the home and down the original 
interior stairway leading to the basement. There was a door at 
the bottom of this stairway, but it was not locked. Thereby, the 
tenants and Randolph could freely travel between the upstairs 
and the basement. Tenants could and did use this common 
access to the basement, as well as the separate locked entrance 
from the garage. The extent to which the two different means of 
access were utilized, as well as the extent to which tenants spent 
time in the upstairs portion of the house, is unclear from the 
record. In this regard, we observe that Randolph tried the case 
without counsel, and thus, there is some imprecision in the 
evidence presented by Randolph. 

An action to enjoin a breach of restrictive use covenants is 
equitable in nature. Egan vy. Catholic Bishop, 219 Neb. 365, 363 
N.W.2d 380 (1985). On appeal to this court, actions in equity 
are reviewed de novo on the record. See Neb. Rev. Stat. 
§ 25-1925 (Supp. 1991). Where there are factual disputes, we 
give consideration to the fact that the trial court observed the 
witnesses and accepted one version of the facts over another. 
See State v. Nebraska Assn. of Pub. Employees, 239 Neb. 653, 
A477 N.W.2d 577 (1991). 

We begin our analysis by noting that covenants restricting the 
use of property are not favored in law. Egan, supra. If 
restrictive covenants are ambiguous, they will be construed in a 
manner permitting the maximum unrestricted use of the 
property. Knudtson y. Trainor, 216 Neb. 653, 345 N.W.2d 4 
(1984). 

Knudtson was the first Nebraska case to define the meaning 
and implication of the phrase “single-family dwelling,” and in 
so doing, the court placed heavy reliance on Sissel v. Smith, 242 
Ga. 595, 250 S.E.2d 463 (1978). The Georgia court held that the 
words “single-family dwelling” operate as a restriction on the 
type of building that can be constructed on a lot, but not as a 
limitation on the type of activity that can take place in the 
building so constructed. 

The Nebraska Supreme Court, in Knudtson, was faced with 
a suit to enjoin the operation of a group home for five mentally 
retarded persons in a residential subdivision having a restrictive 
covenant which provided: “ ‘1. No lot shall be used except for 
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residential purposes. No building shall be erected, altered, 
placed or permitted to remain on any lot other than one 
detached single family dwelling... . ” Knudtson, 216 Neb. at 
654, 345 N.W.2d at 5. The court approved the trial court’s 
conclusions that the house at issue would “ ‘appear no different 
than any of the other houses in the neighborhood to any 
persons passing by’ ” and, further, that “ ‘the five women and 
their houseparents will live together as a family unit.’ ” Jd. at 
659-60, 345 N.W.2d at 8. Asa result, the denial of the injunction 
was upheld. 

Accordingly, we view Knudtson as requiring a two-part test 
when construing a restrictive covenant such as is involved here: 
(1) whether the use of the home was for a residential purpose 
and (2) whether the physical structure on the lot was a 
single-family dwelling. Knudtson defines the following key 
terms: “residential purpose” refers to the way the property is 
used and “residential” means a place where people reside, 
dwell, or make their homes. “Single-family dwelling” refers to 
the type of building which may be constructed and not to the 
use of such building. See Knudtson, supra. 

The district court for Buffalo County interpreted the 
restrictive language of the covenant involved here to restrict the 
use of the structure to residential purposes and the use of the lot 
to a certain type of structure, to wit: a single-family dwelling. 
This interpretation by the trial court is, in our view, consistent 
with Knudtson. 

In applying Knudtson to the instant case in our de novo 
review, we find that at all times the house was used for 
residential purposes, both by Randolph and her tenants. This is 
where they lived and made their homes. There was no evidence 
that any commercial or business transactions were conducted 
on the premises. The restrictive covenants do not expressly 
prohibit the leasing for residential purposes of a portion or a 
share of the structure to unrelated persons, and we must 
construe the covenant in the least restrictive manner. If 
appellant association wished to prevent the leasing of space 
within a residence to unrelated parties, specific covenants could 
have been adopted. Therefore, in applying the first prong of the 
test from Knudtson, we find no violation of the covenant 
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concerning Randolph’s use of the structure, since it was used 
for residential purposes. 

The second prong of the Knudtson test deals with the 
physical character of the building erected on the lot. We find 
that the physical structure of the home remained at all times a 
single-family dwelling, even though there may have been 
tenants living in the basement. There were no alterations made 
to the exterior of the home that changed its appearance or 
character. There was no evidence introduced by appellant 
association to show that Randolph’s house would appear 
different “ ‘than any of the other houses in the neighborhood 
to any persons passing by. ” Knudtson, 216 Neb. at 659, 345 
N.W.2d at 8. Therefore, we find that Randolph’s home 
remained a single-family dwelling, even though she remodeled 
the basement so that others could live there and added an 
entrance from the garage. Clearly, outward appearance is the 
hallmark of the second prong of the test in Knudtson. Here, the 
alterations and finishing of the basement do not affect the 
outward appearance of the structure. With respect to the 
separate entrance constructed in the garage, there is no evidence 
which this court can use in its de novo review to conclude that 
adding the entrance was such a substantial change that it would 
make this home’s appearance other than that of a single-family 
dwelling or outwardly different than the others in the 
neighborhood. Accordingly, we find no violation of the 
restrictive covenants. 

The appellant also assigned as error the district court’s failure 
to grant appellant’s request for attorney fees and costs, due to 
frivolous pleadings and misconduct by the appellee. Under 
Neb. Rev. Stat. § 25-824(6) (Reissue 1989), a party who is 
appearing without an attorney will not be assessed attorney fees 
unless the court finds that the party clearly knew or reasonably 
should have known that her actions were frivolous or made in 
bad faith. Appellee in this case appeared pro se. We find no 
evidence that the appellee clearly knew or reasonably should 
have known that her actions were frivolous or made in bad 
faith. 

The decision of the trial court was correct and is hereby 
affirmed. 

AFFIRMED. 
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ANNE M. HORNUNG, APPELLEE, V. LARRY L. HORNUNG, 
APPELLANT. 
485 N.W.2d 335 


Filed March 24, 1992. No. A-89-1372. 


1. Divorce: Visitation: Appeal and Error. In dissolution of marriage actions, 
determinations as to visitation with minor children are matters initially 
entrusted to the discretion of the trial judge, whose determinations, on appeal, 
will be reviewed de novo on the record and affirmed in the absence of an abuse of 
discretion by the trial judge. 

2. Modification of Decree: Child Custody: Child Support: Visitation: Proof. A 
party seeking to modify a marital dissolution decree concerning custody, 
support, or visitation of a child has the burden to show a material change of 
circumstances affecting the best interests of the child. 

3. Child Custody: Visitation. The paramount consideration in all cases involving 
custody or visitation of a child is the best interests of the child. 

4. Constitutional Law. The Free Exercise Clause of the First Amendment to the 
U.S. Constitution forecloses governmental regulation of religious beliefs. 

5. Child Custody. The custodial parent normally has the right to control the 
religious training of the child. 

6. Visitation. Courts, in visitation cases, have a duty to consider whether religious 
beliefs threaten the health and well-being of the child. 

7. Modification of Decree: Visitation. In the absence of a showing of a threat to the 
temporal health and well-being of the children, acourt may not modify a divorce 
decree to impose requirements for the exercise of specific religious practices 
during the noncustodial parent’s visitation time. 


Appeal from the District Court for Platte County: JoHN C. 


WHITEHEAD, Judge. Reversed and remanded for further 
proceedings. 


David J. Warnemunde, of Moyer, Moyer, Egley, Fullner & 
Warnemunde, for appellant. 


Richard B. Register for appellee. 


SIEVERS, Chief Judge, and MILLER-LERMAN and WRIGHT, 
Judges. 


SIEVERS, Chief Judge. 

Larry L. Hornung appeals the decision of the district court 
for Platte County, which orders him to have his minor children 
attend Catholic Mass each weekend during visitation or return 
them to their mother on Saturday evening to allow them to 
attend Mass with her on Sunday morning. We reverse, and 
remand for further proceedings. 
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The marriage of Larry and Anne M. Hornung was dissolved 
by decree on September 30, 1988, and custody of the two minor 
children was awarded to the mother subject to visitation rights 
of the father. The children, Joseph and Lucas, were born 
August 9, 1976, and August 27, 1979, respectively. The father’s 
visitation rights, established by the decree, include visitation 
every weekend from June | through August 15, beginning at 
5 p.m. on Friday and ending at 8 p.m. on Sunday. During the 
balance of the year, the father has visitation every other 
weekend at the same times. 

On August 8, 1989, the mother filed a motion seeking “an 
Order compelling the Respondent [Larry Hornung] to have the 
children attend church regularly while on his visitations or 
return the minor children at least twice per month on Saturday 
evening so the children may attend Sunday morning church 
services.” The mother testified that she is a Catholic and that 
the children attend church with her. She testified that it is her 
belief that it is a mortal sin not to attend church each weekend. 
The parties were married in the Catholic Church and agreed to 
raise the children as Catholics. The father testified that he does 
not discourage the children from going to church, that they are 
allowed to attend church when they ask to go, and that when 
they are at his home in Tarnov, he makes sure they get up and go 
to church on Sunday mornings. However, on some weekends 
when they are not in Tarnov or have other activities, he does not 
have them go to church. At the time of the divorce decree, a 
supplemental order was entered which provides in relevant 
part: “[T]he person having visitation may take the children to 
such reasonable places for such reasonable activities as such 
person may determine.” 

The district court’s order of October 20, 1989, which is at 
issue here states: 

Respondent shall, whenever the minor children are in his 
custody for a weekend period, either: 

1. Have the children attend Mass each weekend, either 
Saturday evening or Sunday morning, or 

2. Return the children to the Petitioner at 10:00 p.m. 
Saturday and pick them up at 12:00 a.m. [sic] on Sunday, 
to allow the children to attend Mass with the Petitioner. 
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The father makes two assignments of error which we shall 
discuss: (1) The district court erred in sustaining the mother’s 
motion, as she neither pled nor proved a material change of 
circumstances warranting a modification of the decree, and (2) 
the district court erred in sustaining the mother’s motion, as she 
failed to prove that the father’s conduct or omission posed an 
immediate and substantial threat to the temporal health and 
well-being of the children. 

In dissolution of marriage actions, determinations as to 
visitation with minor children are matters initially entrusted to 
the discretion of the trial judge, whose determinations, on 
appeal, will be reviewed de novo on the record and affirmed in 
the absence of an abuse of discretion by the trial judge. 
Hickenbottom v. Hickenbottom, 239 Neb. 579, 477 N.W.2d 8 
(1991). 

Nebraska law is clear that a party seeking to modify a marital 
dissolution decree concerning custody, support, or visitation of 
a child has the burden to show a material change of 
circumstances affecting the best interests of the child. See 
Pattrin v. Pattrin, 239 Neb. 844, 479 N.W.2d 122 (1992). When 
considering visitation rights, the primary and paramount 
consideration of the court is the best interests of the child. See, 
Neb. Rev. Stat. § 42-364 (Reissue 1988); Hickenbottom v. 
Hickenbottom, supra. 

The mother’s motion which gave rise to the district court 
order under review here does not allege a material change of 
circumstances. Nonetheless, the effect of the motion, if 
granted, would clearly be to modify the original decree because 
the father’s visitation rights would be substantially changed. 
The original decree of dissolution had no requirement that the 
father make the children attend Mass or, alternatively, return 
them to the mother on Saturday evenings until Sunday noon so 
that they could attend Mass with her. To impose such a 
requirement on the father is to modify the rights of the father. 
The father either gives up 14 hours of his weekend with the 
children, including one of the nights, or he has them go to Mass. 

The journal entry of October 20, 1989, by the district court 
for Platte County makes no finding of a material change of 
circumstances that would warrant a change in the father’s 
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visitation. Our de novo review of the evidence fails to reveal any 
material change of circumstances. 

The evidence offered by the mother regarding the motion 
shows only that she is a Catholic, that the children are being 
raised as Catholics, and that under her religion it is a mortal sin 
not to attend church each weekend. The mother testified that 
the father has told her that the children do not need to go to 
church when they are with him and that what he does with the 
children is his business. There is no evidence as to what the 
church attendance practices of the family or the children were 
prior to the entry of the divorce decree. 

To find a material change of circumstances, or the absence 
thereof, we must compare the predecree practices of the 
Hornung family with their current practices. There is 
insufficient evidence in the record upon which to make a 
comparison to determine if there has or has not been a material 
change of circumstances. Accordingly, we hold that it was an 
abuse of discretion for the district court to change the father’s 
visitation. 

The father’s second assignment of error is that the district 
court committed error because there was no showing that his 
conduct, with respect to the religious activity of the children, 
posed an immediate and substantial threat to the temporal 
health and well-being of the children. Because we remand the 
cause, it is important to discuss the second assignment. Due to 
the nature of the relief sought by the mother, this is not merely a 
matter of proving a material change of circumstances, since the 
mother’s motion takes us into the sensitive arena of church- 
state relationships. 

To start our analysis, we observe that in Nebraska the 
custodial parent normally has the right to control the religious 
training of the child. See Goodman vy. Goodman, 180 Neb. 83, 
141 N.W.2d 445 (1966). Accordingly, the mother, as custodial 
parent, may raise the children as Catholic if she chooses. This 
case does not involve a clash of divorced parents with differing 
and opposing religious philosophies, such as was seen in 
LeDoux vy. LeDoux, 234 Neb. 479, 452 N.W.2d 1 (1990) 
(Catholic versus Jehovah’s Witnesses) and Zummo v. Zummo, 
394 Pa. Super. 30, 574 A.2d 1130 (1990) (Catholic versus 
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Jewish). Instead, it involves the extent to which a court can 
properly assist and support the custodial parent’s choice of 
religion for minor children, when the parent having visitation 
does not espouse an opposing religion, but merely chooses not 
to make the children go to Catholic Mass every weekend that he 
has visitation. 

In this case, the evidence shows that the father sometimes 
chooses not to have the children attend church during 
visitation. At other times, they do attend during visitation, but 
the frequency of attendance cannot be determined from the 
record. However, it is clear that the order of the district court is 
tantamount to a judicial seal of approval on the mother’s belief 
that it is sinful for the children not to attend Mass every 
weekend, even when they are not with her. 

It is not impermissible for a court to become involved in the 
religious upbringing of the children of a divorce. However, 
when doing so, it must be recognized that there is a sensitive 
interplay between consideration of the child’s best interests and 
the constitutional requirement that government maintain 
religious impartiality and avoid regulating religious beliefs. See 
LeDoux v. LeDoux, supra. Here, the clash is between the 
parents’ differing levels of belief and commitment rather than 
between conflicting dogmas. 

In LeDoux, a noncustodial father appealed a dissolution 
decree insofar as it ordered him to refrain from exposing, or 
permitting any other person to expose, his minor children to 
any religious practices or teachings inconsistent with the 
Catholic religion. The trial court’s decision, which ordered the 
father, a Jehovah’s Witness, to stop exposing his children to 
religious practices or teachings inconsistent with the Catholic 
religion chosen by the custodial mother, was affirmed by the 
Nebraska Supreme Court. There was evidence presented 
regarding the differences between the Jehovah’s Witnesses faith 
and other religions. For example, members of that religion are 
counseled strongly against allowing their children to participate 
in sports activities with people outside the congregation and are 
discouraged from participation in organizations such as Boy 
Scouts or Cub Scouts. Jehovah’s Witnesses are taught that 
higher education is only for purely vocational purposes; that 
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there is only one holiday, that being the memorial of the death 
of Christ; and that patriotism is divisive. 
A clinical psychologist who had counseled one of the 
LeDoux children testified at trial. This witness related conflicts 
between the Catholic and Jehovah’s Witnesses religions and 
stated that the conflicts were obvious contributing factors to 
the stress felt and manifested by the LeDoux child. This witness 
also testified that the child involved was diagnosable as having a 
maladjustment problem, that he was under significant stress, 
and that the child could not tolerate visitation with the father 
for more than a few days. Id. 
The Nebraska Supreme Court held that notwithstanding the 
constitutional prohibition against regulation of religious belief, 
the best interests of the child test, used to determine visitation 
issues, did not prevent the court from inquiring whether 
religious beliefs threaten the health and well-being of a child. 
Id. Further, it was held in LeDoux that prohibiting courts from 
considering religious factors under any circumstances would 
blind courts to important elements bearing on the best interests 
of the child. Accordingly, the court then held: 
Thus, when a court finds that particular religious 
practices pose an immediate and substantial threat to a 
child’s temporal well-being, a court may fashion an order 
aimed at protecting the child from that threat... . In so 
doing, a court must narrowly tailor its order so as to result 
in the least possible intrusion upon the constitutionally 
protected interests of the parent. 

(Citations omitted.) LeDoux, 234 Neb. at 486, 452 N.W.2d at 5. 

Using this standard and the evidence present in the record of 
harm to one of the children, the Supreme Court, in LeDoux, 
affirmed the trial court’s order, which foreclosed the exposure 
of the children to those practices and teachings which were 
inconsistent with the Catholic religion. 

In contrast to LeDoux, there is no evidence here that the 
failure of the children to be at Mass during the father’s 
visitation weekends poses an immediate and substantial threat 
to the temporal health and well-being of Joseph and Lucas 
Hornung. Without such evidence, the order of the district court 
requiring the noncustodial father to either have his children at 
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Mass every weekend or give up a substantial portion of his 
weekly visitation so that the children can go to Mass with their 
mother cannot be justified. 

We observe that even if a material change of circumstances 
regarding church attendance was proven, there would still have 
to be an evidentiary showing that the temporal well-being of the 
children is immediately and substantially threatened by the 
failure of the noncustodial parent to affirmatively enforce the 
custodial parent’s religious belief before the court’s 
constitutionally required religious neutrality is abandoned. 

For these reasons, the October 20, 1989, decision of the 
district court for Platte County, Nebraska, is hereby reversed 
and vacated, and the cause is remanded for further proceedings 
consistent with this opinion. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


STATE OF NEBRASKA, APPELLEE, V. KELLY F FLEMMING, ALSO 
KNOWNAS KELLY BorKE, APPELLANT. 
487 N.W.2d 564 


Filed March 24, 1992. No. A-90-998. 


1. Search Warrants: Probable Cause: Appeal and Error. Where the totality of the 
circumstances supports the finding by the issuing judge that there was probable 
cause to issue a search warrant, its issuance will not be set aside on appeal. 

2. Search Warrants: Probable Cause. Where the totality of the circumstances 
supports the finding of the issuing judge that contraband which evidences 
criminal activity will be destroyed, the interests of justice are best served by the 
authorization of nighttime service of a search warrant, and provision for such 
service ina search warrant is proper. 


Appeal from the District Court for Platte County: JoHN C. 
WHITEHEAD, Judge. Affirmed. 


Casey J. Quinn, of Quinn & Wright, for appellant. 


Don Stenberg, Attorney General, and Barry Waid for 
appellee. 
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Sievers, Chief Judge, and MILLER-LERMAN and WRIGHT, 
Judges. 


MILLER-LERMAN, Judge. 

Kelly F. Flemming appeals the Platte County District Court’s 
denial of his motion to suppress evidence. Flemming asserts 
that probable cause to issue a search warrant did not exist and 
that the search warrant was executed at night without satisfying 
the public interest requirements to justify a nighttime search. 
The contraband seized formed the basis of Flemming’s jury 
convictions for (1) possession of a controlled substance with 
intent to deliver, (2) second degree unlawful possession of 
explosive materials, and (3) possession of a controlled 
substance. 

The State of Nebraska asserts that even if the search warrant 
is found technically invalid, the evidence should still be allowed 
under the good faith exception to the suppression rule, citing 
‘United States v. Leon, 468 U.S. 897, 1048S. Ct. 3405, 82 L. Ed. 
2d 677 (1984), as adopted in State v. Parmar, 231 Neb. 687, 437 
N.W.2d 503 (1989). For the reasons recited below, the order of 
the trial court denying the motion to suppress is affirmed. 

When reviewing a trial court’s ruling on a motion to 
suppress, the appellate court will uphold the ruling unless it 
finds that the ruling was clearly erroneous. See, State v. Pope, 
239 Neb. 1009, 480 N.W.2d 169 (1992); State v. Patterson, 237 
Neb. 198, 465 N.W.2d 743 (1991); State v. Walker, 236 Neb. 
155, 459 N.W.2d 527 (1990). The Nebraska Supreme Court has 
adopted the “totality of the circumstances” analysis in 
reviewing whether probable cause to issue a search warrant 
existed. State vy. Abraham, 218 Neb. 475, 478, 356 N.W.2d 877, 
879 (1984). “Probable cause is defined as a reasonable 
suspicion founded on articulable facts and does not require a 
prima facie showing of criminal activity.” State v. Hodge and 
Carpenter, 225 Neb. 94, 99, 402 N. W.2d 867, 872 (1987). Where 
the totality of the circumstances supports a search warrant, its 
issuance will not be set aside on appeal. 

On January 16, 1990, a judge of the Platte County Court 
issued a search warrant based on an affidavit. The officer 
affiant gathered information from numerous sources, 
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including: an informant, Troy Mason; two additional 
informants and confidential informants, alleging Flemming 
stored controlled substances in his vehicles; three 
Crimestoppers reports in 18 months, alleging Flemming was 
involved in the distribution of controlled substances; and the 
officer affiant’s investigation verifying that the vehicles were 
registered to Flemming. 

Flemming argues that probable cause to issue a search 
warrant did not exist, inter alia, because (1) the affidavit failed 
to disclose informant Mason’s prior arrest for giving false 
information, (2) other information in the affidavit was not 
reliable, (3) Mason’s information was stale, and (4) the 
reliability of the confidential informants was not sufficiently 
documented. 


FALSE INFORMATION 

In order for Flemming to invalidate a warrant, he must prove 
that the “ ‘affiant made a deliberate falsehood or acted with 
reckless disregard for the truth, and it must be demonstrated 
that the challenged material is “material” or necessary to a 
finding of probable cause.’ ” State v. LeBron, 217 Neb. 452, 
456, 349 N.W.2d 918, 922 (1984) (quoting State v. Sims, 216 
Neb. 569, 344 N. W.2d 645 (1984)). 

Flemming’s motion to suppress did not allege that the officer 
affiant recited deliberate falsehoods or recklessly disregarded 
the truth in his affidavit. The record does not clearly show that 
Flemming attacked the veracity of the officer or that Flemming 
made a corresponding offer of proof as required. See State v. 
Williams, 214 Neb. 923, 336 N.W.2d 605 (1983). See, also, State 
v. Robish, 214 Neb. 190, 332 N.W.2d 922 (1983); State v. 
Stickelman, 207 Neb. 429, 299 N. W.2d 520(1980). 

In his appellate brief, however, Flemming claims that the 
officer affiant “withheld the fact that informant Troy Mason 
was arrested for false information.” Brief for appellant at 18. 
Flemming claims that this omission resulted in a “deliberately 
or recklessly false affidavit” being presented to the court. Jd. at 
19, 

No specific findings were made by the trial court regarding 
the officer affiant’s alleged omission of Mason’s record for 
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false reporting. There is no evidence to suggest that the 
omission of the false reporting arrest was more than mere 
negligence or mistake. However, the record does show that the 
issuing judge was aware that Mason was an informant and was 
incarcerated at the time the information concerning 
Flemming’s drug possession and trafficking was revealed. 
Nevertheless, the issuing judge credited the information. The 
issuing judge was also aware of Mason’s description of direct 
observations of Flemming at his home, in possession of 
marijuana and weighing methamphetamine witha scale. 

“In the case of an informant who speaks from personal 
observation by way of sight or hearing, the courts generally 
have held that such firsthand knowledge is self-corroborating 
and tends to fulfill both aspects of the Aguilar test ....” State v. 
Howard, 188 Neb. 494, 496, 197 N.W.2d 641, 642-43 (1972). It 
was not unreasonable to believe that narcotics would be found 
in Flemming’s home on the basis of Mason’s direct 
observations. Mason’s information was also corroborated by 
other informants. 

The warrant recited that Platte County Crimestoppers had 
received three calls over the preceding 18 months, indicating 
that Flemming was “involved in the distribution of controlled 
substances.” The Crimestoppers information was also 
corroborated by at least three informants who were personally 
known by the officer affiant and who had provided reliable 
information in the past. The informants told the officer that 
Flemming often stored controlled substances in_ his 
automobiles. The officer independently confirmed that the 
automobiles described by the informants were registered to 
Flemming. 

Information voluntarily supplied by a citizen informant is 
“presumptively reliable.” State v. Payne, 201 Neb. 665, 670, 
271 N.W.2d 350, 352 (1978). Mason’s personal observations, 
which were corroborated by citizen informants, provided 
probable cause for the issuing judge to believe that criminal 
activity was occurring in Flemming’s home. 


STALENESS 
Flemming also argues that the information in the affidavit 
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was stale. Informant Mason’s personal observations of 
Flemming were on January 12, 1990. The officer affiant 
received this information on January 16, during his 
interrogation of Mason for robbery. The search warrant was 
issued on January 16. 

“Proof of probable cause justifying issuance of a search 
warrant generally must consist of facts so closely related to the 
time of the issuance of the warrant as to justify a finding of 
probable cause at that time.” State v. Hodge and Carpenter, 
225 Neb. 94, 101, 402 N.W.2d 867, 873 (1987). In Hodge and 
Carpenter, information about the defendant’s marijuana 
possession and cultivation was gathered from as far back as 
1982 and 1984 to the day before the issuance of a warrant in 
1985. The court held that the observations 

tended to establish a pattern of marijuana cultivation . . . 
and, in conjunction with the 1985 observations, suggested 
that the defendants were probably responsible for that 
practice. Thus, viewed as a whole, the information 
contained in the affidavit was not too stale to establish 
probable cause for issuance of the warrant in September 
of 1985. 
Id. at 102, 402 N. W.2d at 873. 

When we view the totality of the circumstances surrounding 
the gathering of information by the officer affiant from 
Mason, confidential informants, and Crimestoppers, it was 
reasonable for the issuing judge to conclude that there was 
probable cause to believe Flemming was engaged in a pattern of 
continuing illegal conduct involving drugs. Therefore, we find 
that “staleness” does not void the warrant. 


JUSTIFICATION FOR NIGHTTIME SEARCH 

Flemming also argues that no facts or circumstances in the 
affidavit justify executing the search warrant at night. The 
controlling statute requires that a search warrant direct that it 
be executed in the daytime “unless the magistrate or judge is 
satisfied that the public interest requires that it should not be so 
restricted ....” Neb. Rev. Stat. § 29-814.04 (Reissue 1989). 

The Nebraska Supreme Court held in State v. Paul, 225 Neb. 
432, 405 N.W.2d 608 (1987), that “ ‘[i]f the affidavit, readin a 
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common sense manner and as a whole reasonably supports the 
inference that the interests of justice are best served by the 
authorization of nighttime service, provision for such service in 
the warrant is proper.” ” Jd. at 435, 405 N.W.2d at 610 (quoting 
People v. Mardian, 47 Cal. App. 3d 16, 121 Cal. Rptr. 269, 
(1975)). It has been held that “{iJt is clearly in the public interest 
to prevent the destruction of contraband which evidences 
criminal activity.” Paul, 225 Neb. at 436, 405 N.W.2d at 611. 

In the case at bar, the officer affiant received the information 
from Mason between 4 and 6:45 p.m. on January 16, 1990. The 
officer believed Mason was not aware of the significance of 
such information at the time Mason volunteered it, incidentally 
to his interrogation on other matters. The officer feared that 
once Mason recognized the significance of his revelation, 
Mason would call Flemming and compromise the investigation. 
The search warrant specifically stated that Mason was in 
custody when he made the statements anc, more importantly, 
had access to a telephone by which he could readily have 
warned Flemming of his disclosure, thus permitting destruction 
of the contraband. 

Applying the Paul test recited above, to wit, reading the 
affidavit in a commonsense manner and as a whole, it was not 
improper for the issuing judge to authorize nighttime service of 
the warrant. 

For the reasons recited above, the order of the district court 
denying the motion to suppress is affirmed. 

AFFIRMED. 


DONALD R. KOHTZ, SR., APPELLEE, V. CITY OF YORK, NEBRASKA, A 
MUNICIPAL CORPORATION, APPELLANT. 
487 N.W.2d 295 


Filed March 31,1992. No. A-89-1453. 


1, Wages: Words and Phrases. The definition of the word “salary” is the same in 
both Neb. Rev. Stat. § 35-201(5) (Cum. Supp. 1982) and Neb. Rev. Stat. 
§ 16-1021(3) (Reissue 1987). Salary means “basic pay” or “base rate of pay.” 
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2. Wages. Longevity pay is regular pay; it is basic pay; and the fact that its amount 
must be determined by a calculation does not change those facts. 
3. Wages: Firefighters: Pensions. Longevity payments are a part of salary for the 
purpose of calculating firefighters’ pension benefits. 
Appeal from the District Court for York County: BRYCE 
Bartu, Judge. Affirmed. 


Charles W. Campbell, Deputy York City Attorney, for 
appellant. 


Gary J. Nedved, of Bruckner, O’Gara, Keating, Sievers & 
Hendry, P.C., for appellee. 


CONNOLLY, HANNON, and IRwIN, Judges. 


HANNON, Judge. 

On June 30, 1988, Donald R. Kohtz, Sr., retired after 26 
years of continuous service with the York Fire Department. At 
retirement, he held the rank of fire chief, and he was paid a base 
monthly salary of $2,480, plus 5 percent of the base, or $124, 
per month as a longevity payment, which was paid pursuant to 
the policy of paying a longevity payment equal to 1 percent of 
the base salary for each 5 years of continuous service. Kohtz 
maintains his retirement pension benefits should be computed 
with longevity payments included as part of his salary, and the 
City of York maintains the longevity payments should not be 
included. The trial court determined that longevity payments 
should be included and ordered Kohtz’ retirement pay 
increased by $62 per month as of the date of retirement. 

The City of York now appeals. The sole issue on appeal is 
whether the district court erred in holding that longevity 
payments paid to Kohtz by the City of York constituted salary 
within the meaning of Neb. Rev. Stat. § 16-1021(3) (Reissue 
1987) for the purpose of calculating Kohtz’ firefighter pension 
benefits. 

The record contains a great deal of evidence showing the 
method the City of York used in computing and paying Kohtz 
and others and ordinances of the city on the subject. We view 
this case as one of statutory interpretation, and the conduct of 
the parties and their course of dealing, as well as the ordinances 
of the City of York, are immaterial. Our task is to determine 
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what the Legislature intended by the statutes on the subject. 
Neb. Rev. Stat. §§ 16-1020 through 16-1038 (Reissue 1987) 
are the statutes which have applied to firefighters’ retirement 
for cities of the first class since January 1, 1984. Sections 
16-1027(2) and 16-1021 are pertinent to the question raised in 
this case. Section 16-1027(2) provides in relevant part: “(2) For 
all firefighters employed on January |, 1984, the amount of the 
pension benefit shall not be less than the following amounts: (a) 
If retirement occurs following age fifty-five with twenty-one 
years of service, fifty percent of regular pay.” Section 16-1021 
provides in relevant part: 
For the purposes of sections 16-1020 to 16-1038, unless 
the context otherwise requires: 


(2) Regular pay shall mean the salary of a firefighter at 
the date such firefighter elects to retire; 

(3) Salary shall mean the base raie of pay, excluding 
overtime, callback pay, clothing allowances, and other 
such benefits as reported on the participant’s federal 
income tax withholding statement including the 
firefighters’ contributions picked up by the city as 
provided in subsection (2) of section 16-1024. 

Much of the parties’ arguments is based upon the meaning of 
these provisions. However, Kohtz was a fireman before August 
7, 1965, and his retirement is controlled by Neb. Rev. Stat. 
§ 16-1039 (Reissue 1987), which provides that firefighters with 
over 21 years of service shall receive a pension of “at least fifty 
percent of the amount of salary such retiring firefighter is 
receiving at the time he or she goes upon such pension list.” 
Section 16-1021 itself provides that it applies only to §§ 16-1020 
to 16-1038 and therefore would not apply to § 16-1039. 
However, § 16-1039 is concerned with pensions under Neb. 
Rev. Stat. §§ 35-204 to 35-215 (Cum. Supp. 1982), the 
firefighter pension statutes as they existed prior to January 1, 
1984. Those statutes provided for firefighters’ retirement 
before the current law. Neb. Rev. Stat. § 35-201(5) (Cum. 
Supp. 1982) stated: “{SJalary shall mean the base rate of pay, 
excluding overtime, callback pay, clothing allowances, and 
other such benefits,” and thus, salary was defined the same 
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under the old law as it is under the new. 

In Hill v. City of Lincoln, 213 Neb. 517, 330 N.W.2d 471 
(1983), the Nebraska Supreme Court found that the words 
“salary” and “regular pay” are not ambiguous words. It found 
that salary “when used to determine the amount of 
contributions to be made by the employee, means regular, basic 
pay,” and that regular pay meant the same thing. /d. at 522, 330 
N.W.2d at 474. The statutes that apply to the case at bar use the 
words “base rate of pay.” There can be no material difference in 
meaning between “regular, basic pay” and “base rate of pay.” 
Longevity pay is regular pay, as it would increase only when the 
fireman receives an increase in pay or every 5 years when the 
percentage increases. 

In Hill, the court held that for purposes of retirement 
contribution and retirement payments, salary does not include 
such items as overtime pay or holiday pay, because neither 
contributions toward retirement nor retirement pay itself 
should depend upon the “vagaries of the calendar or the 
occurrence of natural or manmade disasters.” Jd. The statutory 
definitions quoted above exclude overtime, callback pay, 
clothing allowances, and other such benefits, which are, 
likewise, items of pay that are affected by variations in the 
calendar and emergencies. Longevity pay does not vary with the 
calendar or emergencies. It is regular; it is basic pay; and the 
fact that its amount must be determined by a calculation does 
not change those facts. 

The courts in sister states have also held that longevity pay 
constitutes salary for the purpose of calculating pension 
benefits, and their reasoning is persuasive. See, Abbott v. City 
of Los Angeles, 178 Cal. App. 2d 204, 3 Cal. Rptr. 127 (1960); 
Hay v Highland Park, 134 Mich. App. 624, 351 N.W.2d 622 
(1984) (holding that longevity pay enhanced the regular 
periodic salaries paid to firefighters and police officers); 
Gentile v City of Detroit, 139 Mich. App. 608, 362 N.W.2d 848 
(1984) (holding that longevity pay was part of salary because it 
was not a true fringe benefit but, rather, a normal payment 
made regularly in the course of the plaintiffs’ work for regular 
work done); Policeman's Ben. Ass’n vy. Fairmont, 437 N.W.2d 
757 (Minn. App. 1989); Smerek v. Christiansen, 111 Misc. 2d 
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580, 444 N.Y.S.2d 860 (1981); York Paid Firemens Pension 
Fund Bd. v. Orendorff, 53 Pa. Commw. 629, 419 A.2d 232 
(1980) (holding that if a fireman contributed to a pension fund 
on the basis of his salary plus longevity payments, he would be 
entitled to pension payments computed on the same basis). In 
none of the cases reviewed has a court held that longevity 
payments are not a part of salary. 

We therefore hold that longevity payments are a part of 
salary for the purpose of calculating firefighters’ pension 
benefits. The decision of the district court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JOHN J. ARMSTRONG, 
APPELLANT. 
485 N.W.2d 341 


Filed March 31, 1992. No. A-90-999. 


1. Appeal and Error. Error invited by a defendant is not reversible error. A 
defendant cannot complain of error which he invited the court tocommit. 

2. Convictions: Appeal and Error. In reviewing a criminal conviction, the appellate 
court does not resolve conflicts of evidence, pass on credibility of witnesses, 
evaluate explanations, or reweigh evidence. Such matters are for the finder of 
fact, and the verdict must be sustained if the evidence, viewed and construed 
most favorably to the State, is sufficient to support that conviction. 

3. Trial: Waiver. Failure to assert a timely objection at the time of trial constitutes a 
waiver of the objection. 

4. Trial: Evidence: Appeal and Error. To preserve a claimed error in the admission 
of evidence, a litigant must make a timely objection, which specifies the ground 
of the objection to the offered evidence. 

5. Trial: Prosecuting Attorneys: Motions for Mistrial: Proof. A defendant must 
show that a substantial miscarriage of justice has actually occurred before a 
mistrial will be declared based on prosecutorial misconduct. 

6. Sentences: Probation and Parole: Appeal and Error. Denial of probation and 
imposition of a sentence within statutorily prescribed limits will not be disturbed 
on appeal absent an abuse of discretion. 


Appeal from the District Court for Keith Baas. JOHN P. 
Murpuy, Judge. Affirmed. 
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P. Stephen Potter for appellant. 


Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellee. 


SIEVERS, Chief Judge, and MILLER-LERMAN and WRIGHT, 
Judges. 


WRIGHT, Judge. 

John J. Armstrong appeals his conviction for distribution of 
acontrolled substance, cocaine, and his sentence of 2 to 6 years’ 
imprisonment. The appellant assigns as error the court’s failure 
to grant a mistrial after the testimony of the informant, Patrick 
Aufdengarten; the court’s failure to declare a mistrial after 
certain questions were asked by the prosecutor; and the court’s 
abuse of discretion in imposing an excessive sentence and 
failing to place the appellant on probation. 


TESTIMONY OF AUFDENGARTEN 

The appellant argues that certain statements made by the 
witness Aufdengarten in the presence of the jury warrant a 
mistrial. An examination of the portion of the bill of exceptions 
where the allegedly conflicting and prejudicial statements were 
made by Aufdengarten shows that such statements were elicited 
by the appellant on cross-examination. A defendant cannot 
complain of error which he invited the court to commit. State v. 
Red Kettle, 239 Neb. 317, 476 N.W.2d 220 (1991). 

In reviewing a criminal conviction, the appellate court does 
not resolve conflicts of evidence, pass on credibility of 
witnesses, evaluate explanations, or reweigh evidence. State v. 
Shepard, 239 Neb. 639, 477 N.W.2d 567 (1991). Such matters 
are for the finder of fact, and the verdict must be sustained if 
the evidence, construed most favorably to the State, is 
sufficient to support that conviction. Id. 

The assignment of error is without merit because the 
appellant at no time objected to this allegedly conflicting 
testimony. To preserve a claimed error in the admission of 
evidence, a litigant must make a timely objection, which 
specifies the ground of the objection to the offered evidence. 
State v. Juhi, 234 Neb. 33, 449 N.W.2d 202 (1989). Failure to 
assert a timely objection at the time of trial constitutes a waiver 
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of the objection. State v. Red Kettle, supra. 


PROSECUTORIAL MISCONDUCT 

The appellant asserts that the prosecuting attorney persisted 
in asking inadmissible questions during the trial, which would 
require a mistrial. This assignment of error is also without 
merit. In this case, even if the appellant had demonstrated that 
the statements made by the prosecutor were such that the 
damaging effects could not be cured by admonition or 
instruction to the jury, he again failed to move for a mistrial 
following the allegedly inadmissible questioning by the 
prosecutor. As noted earlier, absent a timely objection to 
evidence, a party waives the right on appeal to assert prejudicial 
error. State v. Roggenkamp, 224 Neb. 914, 402 N.W.2d 682 
(1987). The only time appellant moved for a mistrial occurred 
prior to the cross-examinations of Aufdengarten and Mike 
Armstrong. The bill of exceptions shows that appellant’s 
‘attorney moved for a mistrial after Aufdengarten was asked if 
he had ever used any illegal drugs while he was with appellant. 
Appellant’s attorney objected to that question, and the 
objection was sustained. Appellant then moved for a mistrial 
based on the court’s previous ruling on appellant’s motion in 
limine restricting any reference to prior drug use by appellant. 
The record does not indicate that the court ruled on this mistrial 
motion. No answer was given to the question; the jury was 
instructed that the question was not evidence; and the jury was 
told that it should not speculate as to any answer that might 
have been given. 

The Nebraska Supreme Court has held that the defendant 
must show that a substantial miscarriage of justice has actually 
occurred before a mistrial will be declared based on 
prosecutorial misconduct. State v. Bradley, 236 Neb. 371, 461 
N.W.2d 524 (1990). Appellant has not demonstrated any 
miscarriage of justice which occurred because of the 
prosecutor’s questioning of Mike Armstrong or of 
Aufdengarten. 


EXCESSIVE SENTENCE 
Appellant’s final assignment of error alleges that his sentence 
of 2 to 6 years’ imprisonment was excessive and that he should 
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have been placed on probation. Distribution of cocaine is a 
Class II felony, Neb. Rev. Stat. § 28-416(1)(a) and (2)(a) (Cum. 
Supp. 1988), which is punishable by from’ 1 to SO years’ 
imprisonment, Neb. Rev. Stat. § 28-105(1) (Reissue 1985). The 
Supreme Court has repeatedly held that a denial of probation 
and imposition of a sentence within the statutory limits will not 
be disturbed on appeal in the absence of an abuse of discretion 
by the trial court. State v. Thomas, 238 Neb. 4, 468 N.W.2d 607 
(1991). An abuse of discretion occurs when the reasons or 
rulings of the trial court are clearly untenable and deny a just 
result to the defendant. Jd. We cannot say that the sentence 
given to the appellant is clearly untenable or denies a just result 
' to the appellant. 

The presentence investigation shows appellant’s record 
includes 6 months’ probation in 1978 for a conviction of petty 
larceny. He was convicted in 1986 of selling liquor to minors. 
During the trial of his codefendant, Armstrong was called as a 
witness for the State and was offered immunity from 
prosecution. State v. Palser, 238 Neb. 193, 469 N.W.2d 753 
(1991). Armstrong refused to testify and was found in contempt 
of court. Jd. He served 7 days in jail on the contempt charge. 
When the Palser trial reconvened, Armstrong was unable to 
recall any activity or conversation that occurred on November 
18, 1988, or the contents of his voluntary statement, which had 
been admitted as exhibit 1. Jd. The probation office 
recommended against probation for Armstrong. 

Appellant’s failure to cooperate with the State in the Palser 
trial was one factor which the trial court could consider in 
sentencing appellant. The court determined that probation, in 
this instance, would depreciate too much from the seriousness 
of the crime. The sentence was within the statutory limits, and 
the denial of probation was not an abuse of discretion. 

We do comment, however, on the statements of the trial 
court in the record which suggest that the court has a set policy 
that intensive supervision by the probation system will not be 
applied in cases of distribution of cocaine and that the sentence 
will be amandatory 5 to 10 years. Appellant received a sentence 
of 2 to 6 years because he was “grandfathered” under the trial 
court’s earlier policy and hence received a lighter sentence. We 
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expressly disapprove of such set policy because it suggests an 
absence of the exercise of discretion and it renders any 
presentence investigation or recommendation concerning 
probation a meaningless report. If a mandatory sentence of 
incarceration for distribution of cocaine is required, it is a 
function of the legislative body of the State of Nebraska. It is 
not the province of the trial court to establish a policy of 
mandatory sentences of incarceration for the distribution of 
cocaine. 
The decision and order of the trial court are affirmed. 
AFFIRMED. 
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1. Judgments: Appeal and Error. In a bench trial of a law action, the trial court’s 


factual findings will not be set aside on appeal unless they are clearly wrong. 


Regarding a question of law, an appellate court has an obligation to reach a 


conclusion independent of that of the trial court. 


2. Limitations of Actions: Time. A cause of action accrues and the statute of 


limitations begins to run when the aggrieved party has the right to institute and 
maintain suit, even though the plaintiff may not have knowledge of the existence 
of the cause of action. 
3. Limitations of Actions: Appeal and Error. In a review of the district court’s 


judgment on the issue of the statute of limitations, the findings and decisions of 


the district court will not be set aside unless clearly wrong. 
4. Waters: Negligence. A landowner, in protecting his land from surface water and 
in discharging such surface waters, must act in a reasonable and careful manner 
and without negligence. 
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5. Trial: Proof. The burden of proof is upon the plaintiff to prove the necessary 
elements of his cause of action, and the defendant bears the burden of proving 
any affirmative defenses. 

6. Appeal and Error. tn an action at law tried without a jury, it is not the role of the 
appellate court to resolve conflicts and/or reweigh the evidence; the court will 
presume that the trial court resolved any controverted facts in favor of the 
successful party and will consider the evidence and permissible inferences most 
favorably to that party. 

Te . The factual findings of the trial court in a law action have the effect of 
the findings of a jury and will not be set aside unless they are clearly wrong. 


Appeal from the District Court for Custer County: RONALD 


D. OLBERDING, Judge. Affirmed in part, and in part reversed 
and remanded with directions. 


Cathleen H. Allen and D. Steven Leininger, of Luebs, 
Beltzer, Leininger, Smith & Busick, for appellant. 


Daniel L. Aschwege and Graten D. Beavers, of Knapp, 
. Mues, Beavers, Luther & Fangmeyer, for appellee Comstock. 


Charles R. Maser for appellees Hickman. 


SiEVERS, Chief Judge, and MILLER-LERMAN and WRIGHT, 
Judges. 


WRIGHT, Judge. 

This action was commenced by the plaintiffs, Max D. 
Hickman, Miriam J. Hickman, and M. Douglas Hickman 
(Hickmans), against the defendant Ivan Hunkins; the 
defendant Town of Comstock, also known as Comstock 
Township, Ivan Hunkins, Chairman (Township); and the 
defendant Middle Loup Irrigation District. Apparently, at 
some point not evident from the record, the irrigation district 
was dismissed as a party to the action. 

Hickmans alleged that on or about May 3, 1983, Hunkins 
breached a dike, causing surface water to drain upon 
Hickmans’ property, and that Hunkins placed a 12-inch culvert 
under his driveway, which allowed additional water to drain 
onto Hickmans’ property, causing damage to plaintiffs’ land. 
Hickmans also alleged that the Township permitted Hunkins to 
breach the dike for the purpose of improving the township road 
and such action was a taking of plaintiffs’ property without just 
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compensation. 

Hunkins admitted he caused the dike to be breached and 
admitted he placed the 12-inch culvert under his driveway. He 
speculated that when the dike was breached and the culvert 
installed, the water flowed for about 1!/2 days. 

Attached to this opinion is exhibit A, which we will use to 
describe an approximation of the location of the water north of 
Hunkins’ driveway, the culvert installed by Hunkins, the 
location of the breach of the dike, and the path of the water as it 
flowed onto Hickmans’ property. 

The trial court made the following findings: 

1. Hunkins was advised by Douglas Hickman that he did not 
want the dike breached, since he did not think the land he 
farmed could take all the water. 

2. Hunkins did not seek or receive any professional advice on 
the consequences of breaching the irrigation dike. 

3. On May 3 or 4, 1983, Hunkins, as an officer of the 
defendant Township, negligently opened the irrigation dike and 
caused approximately 8 inches of water from 70 acres to flow 
onto the plaintiffs’ land. 

4. On May 3 or 4, 1983, Hunkins, as an individual, 
negligently replaced an old culvert on his land and diverted 
water from 200 acres of his land into an irrigation lateral and 
onto the plaintiffs’ land. 

5. The opening of the dike proximately caused $3,325 in 
damage to plaintiffs. The replacement of the culvert 
proximately caused $29,729 in damage to plaintiffs. 

6. Other damages claimed by the plaintiffs were not proved 
by a preponderance of the evidence. 

7. The action of the Township was a taking and damaging of 
property prohibited by article I, § 21, of the Constitution of the 
State of Nebraska. 

8. The flooding and damage continued through the 
irrigation dike until May 1984, and the defendant Township was 
made a party to this suit in February 1988, well within the 
applicable 4-year statute of limitations set forth in Neb. Rev. 
Stat. § 25-207 (Reissue 1989). 

9. The action of Hunkins in opening the irrigation dike was 
capricious and irrational. 
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10. The drainage easement in the land contract did not give 
Hunkins the right to increase the flow across Hickmans’ land or 
to divert water into the irrigation lateral. 


STANDARD OF REVIEW 

In a bench trial of a law action, the trial court’s factual 
findings will not be set aside on appeal unless they are clearly 
wrong. Nebraska Builders Prod. Co. v. Industrial Erectors, 239 
Neb. 744, 478 N. W.2d 257 (1992). 

Regarding a question of law, an appellate court has an 
obligation to reach aconclusion independent of that of the trial 
court. Id. 


FACTS 

The plaintiffs Max and Miriam Hickman purchased the 
northeast quarter of Section 26, Township 18 North, Range 17 
West of the 6th P.M., in Custer County, Nebraska, and 47 acres 
adjoining on the west from the defendant Hunkins and his wife 
by installment land sale contract on August 21, 1978. Their son, 
Douglas Hickman, farmed the land. The east boundary of 
Hickmans’ and Hunkins’ land was a north-south township 
road. Hunkins’ land is north of Hickmans’ land and had an 
elevated driveway running east and west which prevented about 
200 acres of accumulated surface water from running south 
onto the Hickmans’ property. 

On May 3 or 4, 1983, Hunkins replaced the plugged culvert 
under his driveway with another 12-inch culvert. This culvert 
drained the 200 acres north of his property into the lateral (L1) 
which ran southeasterly to the north property line of the 
Hickmans and then west to the end of L2 and C4. See exhibit A 
at the end of this opinion. When the water reached the west end 
of L2 it went south and flooded Hickmans’ field, filled the 
pump station, filled the southernmost drain (D2), and washed 
out the culvert. It washed through the road and took out the 
culvert (C5) and the road. The water continued south onto a 
cropland field which had not been planted but had been 
fertilized and washed out an 18-inch culvert and road at C6. At 
the fishpond, the water commingled with water from the 
breach of the dike. The pond was filled with silt, and where the 
pond had been 10 feet deep it was 4 feet deep, where it had been 
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8 feet deep it was 3 feet deep, and where it had been 6 feet deep it 
was from 2 feet to a few inches deep. Hickmans had to replace 
six culverts. 

The dike east of the township road had approximately 70 
acres of accumulated surface water. In some areas, the water 
was 4 feet deep. The water from the breached dike flowed 
across the township road and then diagonally across Hunkins’ 
property to a culvert (C1) on Hickmans’ property and washed 
out the road and the culvert. See exhibit A. It went 
southwesterly to a stock watering pond, south into a drain (D1), 
south to another field road with a 12-inch culvert, and under 
the culvert; backed up into the meadow; and ran over a road 
and washed out another culvert (C2) and the roadway. The 
water continued through this same drain to the east corner of 
the fishpond. It washed out the culvert and the road above the 
culvert (C3), commingled with the water in the fishpond, went 
across the pond in a southerly direction, and cut 20 to 30 feet off 
the south edge of the pond and dropped the fence into the pond. 

Hunkins told Max Hickman the reason the work was done 
on the dike was to help dry out his meadow and to get rid of the 
water. No mention was made of breaching the dike to improve 
the township road. 


THE COMSTOCK TOWNSHIP 

The district court found that on May 3 or 4, 1983, Hunkins, 
as an officer of the Township, negligently opened the irrigation 
dike and caused approximately 8 inches of water from 70 acres 
to flow onto Hickmans’ land. The court applied the 4-year 
Statute of limitations of § 25-207 and determined that 
Hickmans’ cause of action accrued in May 1984, because the 
flooding and damage continued through the irrigation dike 
until May 1984. We find that the judgment against the 
Township should be reversed and the cause remanded with 
directions to dismiss the judgment and the action against the 
Township. 

Hickmans’ repairs to the dike, which continued into the 
spring of 1984, did not toll the statute of limitations against the 
Township. The action was commenced against the Township 
under article I, § 21, of the Constitution of the State of 
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Nebraska. The 4-year statute of limitations applies to actions 
for injury to the rights of plaintiffs not arising on contract. 
§ 25-207. The point at which a statute of limitations 
commences to run must be determined from the facts of each 
case. A cause of action accrues, and the statute of limitations 
begins to run, when the aggrieved party has the right to institute 
and maintain suit. Mangan v. Landen, 219 Neb. 643, 365 
N. W.2d 453 (1985). 

It was clear from the testimony of the witnesses that on May 
3 or 4, 1983, when Hunkins breached the dike and installed the 
culvert under his driveway, there was an onrushing of water that 
washed out seven culverts, six of which had to be replaced, and 
eventually collected in the pond on Hickmans’ property and 
essentially flooded everything in between. These events 
occurred within the space of 1/2 days. The cause of action 
arose May 3 or 4, 1983. Under Mangan v. Landen, supra, the 
cause of action accrued when the dike was breached and a large 
body of water flowed immediately onto the plaintiffs’ land. 
The findings of the court stated the Township was made a party 
in February 1988, which was more than 4 years after the 
plaintiffs’ cause of action accrued. The action against the 
Township was time barred. 

The Nebraska Supreme Court has held, “A cause of action 
accrues, then, and the statute of limitations begins to run, when 
the aggrieved party has the right to institute and maintain suit, 
even though such plaintiff may be ignorant of the existence of 
the cause of action.” Ward v. City of Alliance, 227 Neb. 306, 
310, 417 N.W.2d 327, 331 (1988). Hickmans’ attempts to repair 
the dike did not toll the statute of limitations. The dike was 
breached on May 3 or 4, 1983, and the Hickmans were well 
aware of the resulting damages at that time. In reviewing the 
district court’s judgment on the issue of the statute of limita- 
tions, the findings and decisions of the district court will not be 
set aside unless clearly wrong. The finding of the trial court that 
the flooding continued until May 1984 and that this action was 
timely as applied to the Township was clearly wrong and must 
be reversed. See Frezell v. Iwersen, 231 Neb. 365, 436 N.W.2d 
194 (1989). Because we reverse and dismiss the claim against the 
Township, we need not address other assignments of error 
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made by the Township. 


BREACH OF THE DIKE 

The next issue is whether Hunkins was liable to the 
Hickmans for breaching the dike. An examination of the law 
regarding surface waters is necessary to determine the rights 
and duties of Hunkins to the owners of land subservient to his. 

The principle that a landowner, in protecting his land from 
surface water and in discharging such surface waters, must act 
in a reasonable and careful manner and without negligence has 
been the rule in Nebraska since at least 1893. Anheuser-Busch 
Brewing Association v. Peterson, 41 Neb. 897, 60 N.W. 373 
(1894); Morrisey v. Chicago, B. & Q. R. Co., 38 Neb. 406, 56 
N.W. 946 (1893); Lincoln & B. H.R. Co. v. Sutherland, 44 Neb. 
526, 62 N.W. 859 (1895). This rule was extensively discussed in 
Todd v. York County, 72 Neb. 207, 100 N.W. 299 (1904). 

The rule, simply stated, is that in draining surface water, the 
rights of the lower proprietor are to be respected and the upper 
proprietor cannot act in a negligent manner. The Nebraska 
Supreme Court has held: 

1. An owner has the undoubted right to protect his land 
from mere surface water and, in the interest of good 
husbandry, to drain lagoons or basins thereon of a 
temporary character, by discharging such surface waters 
by means of artificial channels into a natural surface 
water drain and through such drain or channel on and 
over the land of another, provided such person acts in a 
reasonable and careful manner and without negligence, 
and the injury, if any, resulting therefrom to such lower 
proprietor by reason of the increased flowage in the 
natural surface water drain, will be accounted damnum 
absque injuria. For negligence in the manner of 
accomplishing the improvement, such owner is 
responsible and accountable to those injured by his 
negligent acts. 

2. An owner’s right to discharge surface water from his 
premises does not extend so far as to permit him to collect 
it in a volume, and by means of an artificial channel 
discharge it upon another’s land contrary to the natural 


32 1 NEBRASKA APPELLATE REPORTS 


course of drainage to the latter’s damage and detriment. 
Todd v. York County, 72 Neb. at 220-21, 100 N.W. at 305. 
The court, in Pospisil v. Jessen, 153 Neb. 346, 44N.W.2d 600 
(1950), also recognized that an owner of land has the right, in 
the interest of good husbandry, to drain ponds or basins 
thereon of a temporary character which have no natural outlet 
or course of flow, by discharging the waters thereon by means 
of an artificial channel or ditch into a natural surface water 
drain on his own property and through such drain over the land 
of another proprietor in the general course of drainage in that 
locality, even though the flow and such natural drain is thereby 
increased over the lower estate, provided that this is done in a 
reasonable and careful manner and without negligence. 
In County of Scotts Bluff v. Hartwig, 160 Neb. 823, 71 
N.W.2d 507 (1955), the court recognized that a proprietor may 
defend himself against the encroachments of surface water and 
will not be liable in damages which may result from the 
deflection or repulsion defended against, provided the 
proprietor exercised ordinary care and provided he uses his own 
property so as to not unnecessarily and negligently injure 
another. The court said: 
“While one may fight surface water and protect his 
premises against it by the use of reasonable means, he 
cannot collect it in a large body and flow it onto the land 
of a lower proprietor to his injury.” Todd v. York County, 
72 Neb. 207, 100N.W. 299.... 

160 Neb. at 829-30, 71 N. W.2d at 512. 

Nichol v. Yocum, 173 Neb. 298, 113 N.W.2d 195 (1962), held 
that surface waters collected and concentrated in volume which 
flowed into a natural drainageway could not be dammed or 
otherwise repelled by the lower estate. The upper proprietor 
could construct an artificial channel into which the surface 

‘waters were drained and the channel did not itself have to 
follow the exact natural course of drainage if the channel 
carried the water in the general course of drainage. 

Neb. Rev. Stat. § 31-201 (Reissue 1984) states: 

Owners of land may drain the same in the general 
course of natural drainage by constructing an open ditch 
or tile drain, discharging the water therefrom into any 
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natural watercourse or into any natural depression or 
draw, whereby such water may be carried into some 
natural watercourse; and when such drain or ditch is 
wholly on the owner’s land, he shall not be liable in 
damage therefor to any person or corporation. 
However, the right of the upper proprietor to discharge such 
water is not absolute. The discharge must be done in a 
reasonable and careful manner and without negligence. The 
trial court had to first determine that Hunkins was negligent 
before any liability could be imposed. The record showed that 
Hunkins was advised by Hickman that if the dike were 
breached Hickmans’ land could not take all of the water. 
Hunkins did not seek or receive the advice of any professional 
as to the consequences of breaching the dike. 

The cases relied upon by appellant, Nichol v. Yocum, supra, 
Erickson v. Tyler, 186 Neb. 743, 186 N.W.2d 123 (1971), and 
Barry v. Wittmersehouse, 212 Neb. 909, 327 N.W.2d 33 (1982), 
do not help the appellant. If the flow of the water into such 
natural drain is increased over the lower estate, it must be done 
in a reasonable and careful manner and without negligence. 
Pospisil v. Jessen, supra. 

Nickman y. Kirschner, 202 Neb. 78, 273 N.W.2d 675 (1979), 
required that the draining of ponds or basins which have no 
natural outlet by discharging the waters through an artificial 
channel must be done in a reasonable and careful manner and 
without negligence. The duty of the property owner to act 
reasonably was recognized in Young v. City of Scribner, 171 
Neb. 544, 548-49, 106 N.W.2d 864, 868 (1960): 

“We take it that it is a well-settled principle of the law that 
neither the owner of land nor a municipal corporation has 
any right to collect waters and discharge them upon the 
lands of another in a greater quantity than what would 
have reached the property by natural drainage. ... We can 
conceive no reason why the same rule should not be 
applied to surface drainage or surface sewers.” 
Quoting Naysmith v, City of Auburn, 95 Neb. 582, 146 N.W. 
971 (1914). See Eunice Harrington Investments, Ltd. v. 
Wallace, 207 Neb. 373, 299 N.W.2d 174 (1980). In LaPuzza v. 
Sedlacek, 218 Neb. 285, 353 N.W.2d 17 (1984), the court 
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recognized that once a landowner diverts surface water and 
upsets the natural flow, he has a duty to do so reasonably and 
avoid damage to his neighbor. 

Having reviewed the record, we find there was sufficient 
evidence for the court to find that Hunkins negligently 
breached the dike, which discharged water from 70 acres onto 
the land of the plaintiffs. 


IMMUNITY OF HUNKINS 

The next issue is whether Hunkins was immune from liability 
because he was an officer of the Township. This case does not 
involve a taking or damaging of property prohibited by article 
I, § 21, of the Constitution of the State of Nebraska. There is 
no evidence that Hunkins, in breaching the dike, was acting 
under any express authority of the Township. Permission to 
breach the dike from the irrigation company did not convey 
such authority. The court’s finding that Hunkins was an officer 
of the Township did not protect him from liability. We find that 
Hunkins was liable individually and was not immune as an 
officer of the Township. 

Hunkins had the burden of proof to establish that he was 
immune from liability. Hunkins may have been informally 
delegated authority to deal with roads in the south part of the 
Township, but there was no evidence his actions in breaching 
the dike were necessary for the proper maintenance or repair of 
the north-south road west of the dike or that any emergency 
existed requiring immediate attention. Another board member 
stated that the board was not aware of Hunkins’ actions for a 
long time after the dike had been breached and that the matter 
was never discussed by the board. 

Such action could not have been within the authority of the 
Township and was in fact an independent action by Hunkins 
based on personal motives. On direct examination by his 
attorney, Hunkins admitted that the reason he wanted to open 
the dike was to stop the drainage problems in his meadow. 
Improvement of the road was never discussed. The following 
question was asked: 

Q: There has been some testimony here that you stated 
to Max Hickman and also Douglas Hickman that the 
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reason that you wanted to open that dike was to stop 
drainage problems in your meadow, did you make those 
statements to them? 

(Hunkins]: I might have. At the time I opened it I 
certainly had a lot of water that didn’t do mea bit of good 
but once that water is out there the whole area, dry road 
and everything around it and I might have made a 
statement to that. It would lower the ground water in all of 
that area. 

That Hunkins was an officer of the Township did not absolve 
Hunkins from liability for his negligence. Hunkins’ allegations 
that what he did to the dike was done as an officer of the 
Township in good faith within the scope of his authority and 
without willfulness were clearly not supported by the record. 
The trial court found that Hunkins knew if the dike were 
breached, the Hickmans’ land could not take all the water. He 
sought no professional advice on the consequences of 
breaching the dike. The court specifically found that Hunkins’ 
actions in opening the irrigation dike were capricious and 
irrational, after he was requested not to open the dike by 
Hickman. 

Immunity is an affirmative defense which places the burden 
on Hunkins to prove the defense. The Nebraska Supreme 
Court has held, “It is elementary that the burden of proof is 
upon the plaintiff to prove those things which constitute the 
necessary elements of his cause of action, and the defendant 
bears the burden of proving those things which constitute 
affirmative defenses.” Moudry v. Parkos, 217 Neb. 521, 525, 
349 N.W.2d 387, 390 (1984). Hunkins failed to prove that his act 
of breaching the dike was within the scope of his office or 
employment, and in fact, his own testimony showed that his 
actions were for his own self-interest. 


INSTALLATION OF THE CULVERT 
We next address the question of liability of Hunkins 
regarding his personal actions in installing the culvert under his 
driveway, which resulted in the drainage of 200 acres of water 
onto Hickmans’ land. For the reasons set forth above, we hold 
that the court was correct in finding that Hunkins was negligent 
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when he replaced an old plugged culvert on his land and 
diverted water from 200 acres onto Hickmans’ land, which 
proximately caused damage to Hickmans in the amount of 
$29,729. 

The obligation of the upper proprietor to discharge surface 
waters in a reasonable and careful manner and without 
negligence has been the law of this state since at least 1893 and 
continues to be the law of this state because the reason for the 
rule still exists. A landowner has a duty to use his property so as 
to not unnecessarily and negligently injure his neighbor. 
Lincoln & B. H. R. Co. v. Sutherland, supra. 

Hunkins’ reliance upon Neb. Rev. Stat. § 31-224 (Reissue 
1988) is misplaced. If Hunkins had a duty to keep his 
drainageway clear of all obstructions, his failure to replace the 
old plugged culvert caused the ponding of the 200 acres north of 
the replaced culvert. Allowing the old culvert to become 
plugged would be a proximate cause of the ponding of the 
surface waters and would be evidence of his negligence in 
draining the water onto Hickmans’ land without being 
reasonable or careful in doing so. 

Tent Co. v. Winston-Salem, 29 N.C. App. 297, 224 S.E.2d 
257 (1976), cited by appellant, is readily distinguished in both 
the facts and the law. The flooding of the plaintiff’s property 
occurred because the city removed grilles and protective devices 
from the culvert installed. This action allowed tires and other 
debris to enter the culvert and flow into plaintiff’s culverts, 
thereby blocking the culverts and causing the water to pond and 
flood plaintiff’s property. There is clearly enough water law in 
Nebraska without the necessity of adopting the law of North 
Carolina, which does not indicate whether the draining of 
surface water on a subservient estate may be done without the 
requirement that it be done reasonably and carefully and 
without negligence. 


DAMAGES CAUSED BY HUNKINS 
Hunkins negligently breached the dike and negligently 
installed the culvert; therefore, his actions were responsible for 
all of the flooding of Hickmans’ property, and Hunkins is liable 
for all damages found to be proximately caused by his 
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negligence and that have been proven by a preponderance of the 
evidence. We agree with the trial court’s finding that Hunkins’ 
actions in breaching the dike were capricious and irrational, 
and we find that Hunkins’ actions were not within the scope of 
his employment and that such actions were motivated by 
self-interest. We, therefore, find that Hunkins is liable for the 
damages caused by the breach of the dike in the amount of 
$3,325 and for the damages caused by his negligent replacement 
of the culvert in the amount of $29,729, as found by the trial 
court. 


CROSS-APPEAL OF HICKMANS 

We find that the trial court properly determined that the 
damages set forth in Hickmans’ cross-appeal were not proven 
by a preponderance of the evidence. There was insufficient 
evidence adduced by Hickmans to adequately prove the 
amount of such damages. In an action at law tried without a 
jury, it is not the role of the appellate court to resolve conflicts 
or reweigh the evidence; the court will presume that the trial 
court resolved any controverted facts in favor of the successful 
party and will consider the evidence and permissible inferences 
therefrom most favorably to that party. Garza v. Maaco Auto 
Painting & Bodyworks, 230 Neb. 341, 431 N.W.2d 629 (1988). 
The factual findings of the trial court in a law action have the 
effect of the findings of a jury and will not be set aside unless 
they are clearly wrong. Corman v. Musselman, 232 Neb. 159, 
439 N.W.2d 781 (1989). 

The court’s finding that the other damages set forth in the 
cross-appeal! of Hickmans were not proven by a preponderance 
of the evidence was not clearly wrong. We, therefore, affirm the 
decision of the trial court and dismiss the cross-appeal of 
Hickmans. 

The decision of the trial court is affirmed in part and 
reversed in part, and the cause is remanded to dismiss the 
judgment against the Township and to enter judgment against 
Hunkins according to this opinion. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
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COMMODITY TRADERS, INC., A NEBRASKA CORPORATION, 
APPELLEE, V. STEVEN G. FINN, APPELLANT. 
487 N.W.2d 297 


Filed April7, 1992. No. A-89-1385. 


1. Rules of Evidence. In proceedings where the statutes embodying the rules of 
evidence apply, the admission of evidence is controlled by rule and not by 
judicial discretion, except where judicial discretion is a factor involved in 
assessing admissibility. , 

2. Pleadings: Appeal and Error. Permission to amend pleadings is addressed to the 
discretion of the trial court, and in the absence of an abuse of discretion, the trial 
court’s decision will be affirmed. 

3. Summary Judgment: Appeal and Error. In appellate review of a summary 
judgment, the court views the evidence in a light most favorable to the party 
against whom the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Moreover, summary 
judgment is to be granted only when the pleadings, depositions, admissions, 
stipulations, and affidavits in the record disclose that there is no genuine issue as 
to any material fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as a matter of law. 

4. Uniform Commercial Code: Negotiable Instruments: Pleadings. Under Neb. 
U.C.C. § 3-307(1) (Reissue 1980), unless specifically denied in the pleadings, 
each signature on an instrument is admitted, and under § 3-307(2), when the 
signatures are admitted or established, the production of the instrument entitles 
the holder to recover on it unless the defendant establishes a defense. The 
affirmative defense must be specifically pleaded to be considered. 

5. Uniform Commercial Code: Negotiable Instruments: Proof. The Uniform 
Commercial Code provisions place the burden of pleading and proving defenses 
to a negotiable instrument on the party attempting to avoid liability on the 
instrument. 

6. Public Officers and Employees. A general notary public is authorized to act asa 
notary public anywhere within the State of Nebraska. The notary seal prevails 
over the typed name of the state. 


Appeal from the District Court for Douglas County: PAuL J. 
HICKMAN, Judge. Affirmed. 
James Walter Crampton for appellant. 


David J. Lanphier, Larry J. Steier, and David G. 
Wilwerding, of McGill, Parsonage & Lanphier, P.C., for 
appellee. 


Sievers, Chief Judge, and MILLER-LERMAN and WRIGHT, 
Judges. 
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WRIGHT, Judge. 

After a check written by the defendant-appellant, Steven G. 
Finn, was dishonored, the plaintiff-appellee, Commodity 
Traders, Inc., filed a petition seeking judgment against Finn. 
Summary judgment was granted for Commodity Traders, and 
this appeal followed. 

Finn wrote a check for $20,000 drawn on the Nebraska 
National Bank on March 8, 1989, payable to Commodity 
Traders. The check was presented for payment and dishonored 
by a stop payment order. Commodity Traders brought this 
action, alleging that it was the holder of the check and seeking a 
judgment of $20,000, plus interest and costs. The petition was 
filed on May 5S. 

On August 1, 1989, Finn filed his answer, in which he 
admitted Commodity Traders’ allegations that he was the 
maker-drawer of check No. 485 drawn on Nebraska National 
Bank on March 8 for $20,000 and that a true and correct copy 
of the check was attached to the petition. He also admitted that 
he had stopped payment on the check. Finn denied the 
plaintiff’s allegation that he had issued the check in payment of 
or as security for an antecedent obligation. 

Commodity Traders filed its reply on August 4, 1989, and on 
August 17 filed a motion for summary judgment. In support of 
the motion, Commodity Traders filed an affidavit, which 
stated that the company had made demand for payment of the 
$20,000, that more than 90 days had elapsed since the demand 
was made, and that the defendant had failed, neglected, and 
refused to make any payment. The affidavit stated its venue as 
“State of Florida, County of Douglas,” but it was notarized by 
Kimberly F. Preston, a general notary of the State of Nebraska. 

On August 21, 1989, Finn filed a motion for leave to amend 
his answer, but no copy of a proposed amendment was attached 
to the motion and no affidavit in support of the motion to 
amend was filed. There is no record of the court’s ruling on the 
motion. 

Commodity Traders’ motion for summary judgment was 
heard on September 18, 1989. Finn objected to Commodity 
Traders’ affidavit because it indicated that it was made in the 
“State of Florida, County of Douglas.” The court overruled 
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that objection. 

Commodity Traders objected to an affidavit offered by Finn 
which attempted to raise an affirmative defense that had not 
been pleaded earlier. The objection was sustained, and the trial 
court held that Finn’s answer merely denied Commodity 
Traders’ allegations and did not raise any affirmative defenses 
and that the affidavit was filed the day of the hearing and not 
prior to the day of the hearing, as provided by Neb. Rev. Stat. 
§ 25-1332 (Reissue 1989). The court sustained Commodity 
Traders’ motion for summary judgment on October 23, 1989, 
and Finn appealed. We affirm. 

We address the assignments of error in the order set forth in 
Finn’s brief. 


VALIDITY OF AFFIDAVIT 

Finn argues the affidavit supporting plaintiff’s motion for 
summary judgment was invalid because the venue was stated as 
“State of Florida, County of Douglas.” The notary seal 
indicates that the affidavit was sworn to in Nebraska. The trial 
court found there is a presumption that a notary has not 
violated the law and has acted within his or her jurisdiction. 3 
Am. Jur. 2d Affidavits § 14 (1986). The court found that the 
notary seal prevails over the typed name of the state, “which 
appears to be nothing more than a scrivener’s error.” 

The case cited by Finn, Byrd v. Cochran, 39 Neb. 109, 58 
N.W. 127 (1894), is readily distinguished. In Byrd, the venue 
stated on the affidavit was “State of Nebraska, Webster 
County,” while the jurat and seal referred to “Douglas 
County.” At that time, a notary was only authorized and 
empowered to act within the county for which the notary was 
appointed and commissioned. Because the affidavit was signed 
in Webster County and the notary seal was valid only in 
Douglas County, the affidavit was invalid. Today, a general 
notary public is authorized to act as a notary public anywhere 
within the State of Nebraska. Neb. Rev. Stat. § 64-101(4) 
(Reissue 1990). 

In proceedings where the statutes embodying the rules of 
evidence apply, the admission of evidence is controlled by rule 
and not by judicial discretion, except where judicial discretion 
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is a factor involved in assessing admissibility. State v. 
Timmerman, 240 Neb. 74, 480 N.W.2d 411 (1992); State v. 
Schwartz, 239 Neb. 84, 474 N.W.2d 461 (1991). There was no 
abuse of discretion in admitting the affidavit in support of 
Commodity Traders’ motion for summary judgment. 


AMENDMENT OF ANSWER 

Finn’s second complaint is that the trial court erred in not 
permitting him to amend his answer before the hearing on the 
motion for summary judgment. The petition was filed May 5, 
1989, and the defendant answered August |. The motion for 
summary judgment was filed August 17, and the hearing was 
set for September 18. Finn filed a motion for leave to amend his 
answer, but did not include a copy of his proposed amendment, 
and there is no indication that the proposed amendment was 
provided to the trial court. 

Neb. Rev. Stat. § 25-811 (Reissue 1989) provides that an 
answer shall contain a general or specific denial of each 
material allegation in the petition and “a statement of any new 
matter constituting a defense, counterclaim or setoff, in 
ordinary and concise language, and without repetition.” Here, 
Finn did not cite any defenses in his original answer and sought 
to add them later by amendment. Amendments may be allowed 
by the court “either before or after judgment, in furtherance of 
justice ... when the amendment does not change substantially 
the claim or defense. . . .” Neb. Rev. Stat. § 25-852 (Reissue 
1989). A supplemental pleading may also be allowed by the 
court if the pleading ‘“‘alleg[es] facts material to the case, 
occurring after the former petition, answer or reply.” Neb. Rev. 
Stat. § 25-856 (Reissue 1989). Finn’s proposed amendment did 
not meet these statutory requirements, as it could have substan- 
tially changed the defense, and it did not purport to allege 
material facts which occurred after the initial answer was 
submitted. 

Finn offered no evidence that his affirmative defense was 
newly discovered, and he provided no reason why the defense 
could not have been pleaded in the original answer. In Yunghans 
v. O'Toole, 199 Neb. 317, 258 N.W.2d 810 (1977), the court 
stated that there was nothing in the record to indicate that any 
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of the proposed defenses were newly discovered and that the 
proposed amended answer appeared to be a belated effort to 
inject some issues of material fact into a proceeding where none 
had previously been pleaded. 

Permission to amend pleadings is addressed to the discretion 
of the trial court, and in the absence of an abuse of discretion, 
the trial court’s decision will be affirmed. First Nat. Bank v. 
Schroeder, 218 Neb. 397, 355 N. W.2d 780 (1984). 


SUMMARY JUDGMENT 

Finn contends the trial court erred in sustaining Commodity 
Traders’ motion for summary judgment. His argument is based 
on the contention that he raised a genuine issue of material fact 
by denying the plaintiff’s allegation that the check was given in 
payment of or as security for an antecedent debt. 

In appellate review of a summary judgment, the court views 
the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Summary 
judgment is to be granted only when the pleadings, depositions, 
admissions, stipulations, and affidavits in the record disclose 
that there is no genuine issue as to any material fact or as to the 
ultimate inferences that may be drawn from those facts and that 
the moving party is entitled to judgment as a matter of law. 
Flynn v. Bausch, 238 Neb. 61, 469 N. W.2d 125 (1991). 

We find that the question of whether the check was issued as 
security for or in payment of an antecedent debt need not be 
reached because the case is governed by the Uniform 
Commercial Code. Neb. U.C.C. § 3-307(1) (Reissue 1980) 
provides that unless specifically denied in the pleadings, each 
signature On an instrument is admitted, and under § 3-307(2), 
when the signatures are admitted or established, the production 
of the instrument entitles the holder to recover on it unless the 
defendant establishes a defense. Center Bank v. Mid-Continent 
Meats, Inc. , 194 Neb. 665, 234 N. W.2d 902 (1975). 

Finn’s original answer admitted the allegations in plaintiff's 
petition that Finn was the maker-drawer of check No. 485, 
which was drawn on Nebraska National Bank, dated March 8, 
1989, and written in the amount of $20,000 and that a true and 
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correct copy of the check was attached as exhibit A. By 
admitting that the copy of the check was true and correct, Finn 
also admitted that the signatures on it were authentic. The 
production of the check entitled the plaintiff, as the holder, to 
recover unless Finn established a defense, which he failed to do. 

The U.C.C. provisions place the burden of pleading and 
proving defenses to a negotiable instrument on the party 
attempting to avoid liability on the instrument. S./.D. No. 32 v. 
Continental Western Corp., 215 Neb. 843, 343 N.W.2d 314 
(1983). In the case at bar, Finn failed to carry this burden. 

Taking the view of the evidence most favorable to Finn and 
giving him the benefit of all favorable inferences which may 
reasonably be drawn from the evidence, we determine that 
summary judgment was properly granted. 

The judgment of the trial court is affirmed. 

AFFIRMED. 


HEJco, INc., A NEBRASKA CORPORATION, APPELLANT, V. BOB 
ARNOLD, APPELLEE. 
487 N.W.2d 573 


Filed April 7, 1992. No. A-90-111. 


1. Contracts: Limitations of Actions. An action on oral contract must be brought 
within 4 years. 

2. Debtors and Creditors: Limitations of Actions. A partial payment on a debt 
may toll the statute of limitations if the payment was unconditionally and 
voluntarily paid. ; 

3. Appeal and Error. To be considered by an appellate court, an error must be 
assigned and discussed in the brief of the party claiming that a prejudicial error 
has occurred. 


Appeal from the District Court for Buffalo County, 
DEwayYNE WOLF, Judge, on appeal thereto from the County 
Court for Buffalo County, JOHN P. ICENOGLE, Judge. Judgment 
of District Court affirmed. 


Michael C. Klein, of Anderson, Klein, Peterson and Swan, 
for appellant. 
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Greg C. Harris for appellee. 


StevERS, Chief Judge, and MILLER-LERMAN and WRIGHT, 
Judges. 


MILLER-LERMAN, Judge. 

Hejco, Inc., filed an action in county court to collect on a 
loan. Bob Arnold moved for summary judgment on the basis 
that Hejco’s claim was barred by the statute of limitations. 
Arnold’s motion was granted, and the case was dismissed. The 
county court’s grant of summary judgment was affirmed by the 
district court for Buffalo County. For the reasons recited 
below, the judgment of the district court is affirmed. 

In considering the appeal of a summary judgment, this court 
reviews the evidence in a light most favorable to the party 
against whom the judgment is granted and gives to such party 
the benefit of all reasonable inferences deducible from the 
evidence. Flamme v. Wolf Ins. Agency, 239 Neb. 465, 476 
N.W.2d 802 (1991). 

Hejco loaned Arnold $5,000 on April 4, 1979. Although the 
loan agreement was made orally, the fact that a loan was made 
was not disputed. 

On March 22, 1986, Arnold appraised some real estate for 
H. Eugene Johnson, president of Hejco. Johnson received a 
bill from Arnold on approximately March 26, 1986, in the 
amount of $200 for this appraisal. On April 10, 1986, Hejco 
prepared a statement and allegedly mailed it to Arnold. The 
statement detailed the interest which had accumulated on the 
loan since 1979 and credited the loan in the amount of the $200 
appraisal. By affidavit, Arnold denied receipt of this statement. 
At deposition, Johnson was unable to testify affirmatively that 
he and Arnold had discussed the loan at the time Arnold did the 
appraisal. Based on the record, Hejco unilaterally credited 
Arnold’s debt without Arnold’s consent. Hejco filed suit 
against Arnold to collect the loan balance on February 9, 1988. 

An action based on an oral contract must be brought within 4 
years. Neb. Rev. Stat. § 25-206 (Reissue 1989). Here, recovery 
of the 1979 loan was time barred in 1983 in the absence of 
tolling by a revival. A partial payment on a debt may toll the 
statute of limitations if the payment was “voluntarily paid.” 
Neb. Rev. Stat. § 25-216 (Reissue 1989). 
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The rule that partial payment tolls the statute of limitations 
or revives the loan is “based on the theory that part payment 
‘amounts to voluntary acknowledgment of the existence of the 
debt, from which the law implies a new promise to pay the 
balance” ” (Emphasis supplied.) 7 $. McShane Co., Inc. v. 
Dominion Constr. Co, , 203 Neb. 318, 327, 278 N. W.2d 596, 602 
(1979) (quoting 51 Am. Jur. 2d Limitation of Actions § 366 
(1970)). However, partial payment does not automatically 
equal voluntary acknowledgment. To ratify a debt barred by 
the statute of limitations, the debtor’s acts must be distinct, 
unqualified, and amount to an unconditional recognition of the 
obligation. As the court in McShane stated: 
“The mere entry of a credit on a debt by acreditor without 
the consent of his debtor is generally conceded to be 
without effect upon the statute of limitations; also, it 
seems that the mere fact that the debtor knows of an 
unauthorized entry of credit and makes no objection 
thereto is not alone sufficient to constitute a ratification of 
the credit so as to toll the statute of limitations.” 

McShane, 203 Neb. at 328, 278 N.W.2d at 602. See, also, Kotas 

v. Sorensen, 216 Neb. 648, 345 N. W.2d 1 (1984). 

Since Arnold cannot be held to have unconditionally and 
voluntarily acknowledged the debt, the statute of limitations 
has not been tolled. 

The loan was made in 1979. Hejco’s claim was filed in 1988. 
Based on the 4-year rule, Hejco’s cause of action to collect on 
the oral contract expired in 1983. The order of the district court 
affirming the grant of summary judgment dismissing the case 
as time barred is affirmed. 

Hejco assigns as error the district court’s remand of the cause 
to the county court for a determination of assessment of costs. 
This argument was not briefed. To be considered by the 
Nebraska Court of Appeals, an error must be assigned and 
discussed in the brief of the party claiming that a prejudicial 
error has occurred. See Jn re Interest of B.M., 239 Neb. 292, 
475 N.W.2d 909 (1991). This court will not address an issue that 
is not briefed. 

The order of the district court is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLANT, V. HORACIO GONZALEZ, ALSO 
KNOWN AS BENJAMIN, APPELLEE. 
487 N.W.2d 567 


Filed April7, 1992. No. A-91-1241. 


Constitutional Law: Search and Seizure: Motor Vehicles: Arrests. The warrantless 
search of the passenger compartment of a vehicle recently occupied by an 
arrestee, who has been handcuffed and restrained, is not offensive under the 
Fourth Amendment to the U.S. Constitution, when it is a contemporaneous 
search incident to a lawful arrest. 


Appeal from the District Court for Hall County: WILLIAM 
H. Ritey, Judge. Reversed and remanded for further 
proceedings. 


Mark J. Young, Deputy Hall County Attorney, and Marcie 
A. Hagerty for appellant. 


Roger D. Nunnenkamp, Deputy Hall County Public 
Defender, for appellee. 


SIEVERS, Chief Judge. 

The State appeals the order of the district court suppressing 
the fruits of a vehicle search conducted June 15, 1991, by 
Officer Tim Meguire of the Grand Island Police Department. 

The facts are that Officer Meguire had observed a vehicle 
driven by a Mr. Torres, whom he knew to have a suspended 
operator’s license. He stopped the vehicle and cited Torres. He 
recognized the defendant, Horacio Gonzalez, as a passenger in 
the vehicle, and after finishing with Torres, Officer Meguire 
started to drive away. As he did so, he observed the vehicle in his 
rearview mirror and saw Gonzalez slide into the driver’s seat 
and then drive off without the car’s headlights on. The officer 
turned around and attempted to catch up to the vehicle, at 
which time he observed that it was weaving, still without its 
headlights on, and was reaching speeds of 50 m.p.h. in a 
35-m.p.h. zone. 

After the officer activated his cruiser’s red lights, the vehicle 
driven by Gonzalez accelerated, at which time the cruiser’s siren 
was activated. Shortly thereafter, the vehicle pulled over, and 
Officer Meguire pulled his cruiser in behind the vehicle. The 
driver, Gonzalez, got out of the vehicle with his hands raised 
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and walked back toward Meguire, stumbling as he approached. 
He was placed under arrest, handcuffed, and placed in-the 
cruiser. At this point, Officer Meguire returned to the vehicle to 
make a search of the passenger compartment, at which time he 
found a small plastic bag containing a white powder, which was 
taken as evidence, under the driver’s seat of the vehicle. On 
December 2, 1991, the district court for Hall County 
suppressed the fruits of this search. 

This matter is before me pursuant to Neb. Rev. Stat. 
§ 29-824 (Supp. 1991). In reviewing the trial court’s ruling on a 
motion to suppress, an appellate court does not reweigh the 
evidence or resolve conflicts in the evidence, but will uphold the 
trial court’s findings of fact inherent in the court’s ruling unless 
these facts are clearly erroneous. State v. Pope, 239 Neb. 1009, 
480 N.W.2d 169 (1992). The issue before me is not one of 
disputed fact, but, rather, the determination of the correct rule 
of law to apply to undisputed facts. This appears to be a matter 
of first impression in the State of Nebraska. 

In the case before me, Gonzalez got out of the vehicle 
immediately upon being stopped and walked, with his hands in 
the air, toward the officer. As he was staggering and had a 
strong odor of alcohol about him, he was immediately placed 
under arrest, handcuffed, and placed in the police cruiser. It 
was only then that the officer searched the vehicle, finding the 
plastic bag under the driver’s seat, which bag is the subject of 
this motion to suppress. 

This is a lawful custodial arrest made upon probable cause. 
Therefore, the issue before me is the permissible scope, under 
the U.S. Constitution’s Fourth Amendment, of a warrantless 
search of the passenger compartment of a vehicle driven by an 
arrestee who has exited the vehicle and has been handcuffed 
and placed in a police cruiser, therefore having no access to the 
vehicle’s contents. 

The Fourth Amendment to the U.S. Constitution protects 
people against unreasonable searches and seizures by the 
government, including police officers. The Nebraska 
Constitution has a like provision, to wit: Neb. Const. art. I, § 7. 
The Fourth Amendment applies to the states pursuant to Mapp 
v. Ohio, 367 U.S. 643, 81S. Ct. 1684, 6L. Ed. 2d 1081 (1961). 
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Searches conducted pursuant to a warrant, which have been 
supported by probable cause, are generally considered 
reasonable and thus not violative of the Fourth Amendment. 
State v. Neely, 236 Neb. 527, 462 N.W.2d 105 (1990). As this isa 
warrantless search, we must turn to the recognized exceptions 
to the warrant requirement. 

Justice White, in Nee/y, analyzed the three exceptions as they 
relate to searches of automobiles: (1) search incident to lawful 
arrest of the occupant, (2) probable cause to believe a vehicle 
contains contraband, and (3) inventory pursuant to standard 
police procedure. The State concedes at argument that this 
warrantless search, to be lawful, can only succeed under the 
exception for searches incident to lawful arrest of the occupant. 
That concession is correct on this record, and therefore I 
confine my analysis to that exception. 

The analysis in Neely began with Chimel v. California, 395 
U.S. 752, 89S. Ct. 2034, 23 L. Ed. 2d 685 (1969), which held 
that it is permissible for an officer to conduct a warrantless 
search in order to remove weapons which would endanger the 
officer or aid escape. In addition, under Chimel, the officer 
may search for and seize evidence on the arrestee’s person to 
prevent its concealment or destruction. Chimel also held that 
the officer may search for and seize weapons or contraband 
within the arrestee’s immediate control, which was said to be the 
area in which the person may gain possession of a weapon or 
contraband. Justice White referred to this as the “ ‘wingspan’ 
rule.” Neely, 236 Neb. at 532, 462 N.W.2d at 108. Other courts 
have referred to it as the “grabbable” area. 

Chimel was followed by New York v. Belton, 453 U.S. 454, 
101 S. Ct. 2860, 69 L. Ed. 2d 768 (1981). In that case, a New 
York state police officer pulled over a speeding vehicle occupied 
by four men. None of the men owned the vehicle, nor were they 
related to the owner. The officer smelled burnt marijuana and 
saw an envelope on the floor marked “Supergold” that he 
associated with marijuana. He directed the men to get out of the 
car, placed them under arrest for unlawful possession of 
marijuana, patted them down, and “ ‘split them up into four 
separate areas of the Thruway at this time so they would not be 
in physical touching area of each other. ” 453 U.S. at 456. He 
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then picked up the envelope and found that it contained 
marijuana. After giving the four men Miranda warnings and 
searching each of them, he proceeded to search the passenger 
compartment of the car. There, he found a black leather jacket 
belonging to Belton which contained cocaine in a zippered 
pocket. Belton was indicted for criminal possession of a 
controlled substance and sought to have the cocaine seized by 
the officer suppressed. 

The Appellate Division of the New York Supreme Court 
upheld the constitutionality of the search and seizure, but the 
New York Court of Appeals reversed, holding that “[a} 
warrantless search of the zippered pockets of an unaccessible 
jacket may not be upheld as a search incident to a lawful arrest 
when there is no longer any danger that the arrestee or a 
confederate might gain access to the article.” People v. Belton, 
50N. Y.2d 447, 449, 407 N.E.2d 420, 421, 429 N. Y.S.2d 574, 575 
(1980). 

In its analysis, the U.S. Supreme Court in Belton recalled the 
holding of Chimel v. California, that a lawful custodial arrest 
creates a situation justifying a warrantless search of the person 
and the immediate surrounding area for weapons that the 
arrestee might seek to use to avoid arrest or to escape, as well as 
the need to prevent the concealment or destruction of evidence. 
However, Chimel noted that this exception did not provide 
“comparable justification . . . for routinely searching any room 
other than that in which an arrest occurs—or, for that matter, 
for searching through all the desk drawers or other closed or 
concealed areas in that room itself.” 395 U.S. at 763. 

The Chime doctrine of search incident to a lawful custodial 
arrest was considered in Belton with respect to the search of the 
interior of an automobile incident to a lawful custodial arrest of 
its occupants. In Belton, 453 U.S. at 460, the Court observed 
that the difficulty with the Chimel holding was establishing a 
workable definition of the area “ ‘within the immediate control 
of the arrestee’ when that area arguably includes the interior of 
an automobile and fhe arrestee is its recent occupant.” 
(Emphasis supplied.) Belton did not expressly draw any 
distinctions based on whether the arrestee was removed from 
the vehicle by the officer or removed himself voluntarily before 
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the officer could get to the car. 

The Court in Be/ton found a need to articulate a single 
familiar standard, otherwise known as a bright line, to balance 
the social and individual interests involved in the specific 
circumstances police officers confront. Thus, Be/ton held: 

In order to establish the workable rule this category of 
cases requires, we read Chimel’s definition of the limits of 
the area that may be searched in light of that 
generalization. Accordingly, we hold that when a 
policeman has made a lawful custodial arrest of the 
occupant of an automobile, he may, as a 
contemporaneous incident of that arrest, search the 
passenger compartment of that automobile. 
453 U.S. at 460. 

The “generalization” referred to in the Belton holding is that 
the passenger compartment of an automobile is generally 
deemed to be within the arrestee’s wingspan, or grabbable area. 

In the case before me, Gonzalez had vacated the car on his 
own accord, had surrendered to the officer, and had been 
arrested, handcuffed, and placed in the cruiser. As a factual 
matter, his wingspan had been clipped and his grabbable area 
was a police cruiser rather than his own vehicle. Accordingly, it 
can be argued that the considerations which led to the 
bright-line test of Belton do not exist here because Gonzalez 
could not obtain weapons or contraband from his handcuffed 
position in the police cruiser. The issue I must decide is whether 
this makes any difference under Belton, which clearly is the 
hallmark for determination of the issue. The district court 
found that it did make a difference, relying on U.S. v. 
Fafowora, 865 F.2d 360 (D.C. Cir. 1989). In that case, the court 
was dealing with a search of a Jeep used by Bullock and Jones, 
apparently lookouts in a drug buy. After the drug buy and the 
failure of Fafowora to return, Bullock and Jones parked the 
Jeep and were walking away when they were arrested by 
officers of the Drug Enforcement Agency. The Jeep was then 
. searched, and the contraband found was the subject of the 
appeal. The defendant Fafowora argued that it was the product 
of an illegal search. 

The court in Fafowora read Belton to mean that case-by-case 
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evaluations of whether a defendant’s area of control extends to 
the precise area where the weapons or contraband was found is 
to be avoided, but “where the police come upon the arrestees 
outside of an automobile,” the area of control does not include 
the interior, and thus the bright line of Belton did not apply. 865 
F.2d at 362. 

Although the Nebraska Supreme Court has not specifically 
dealt with this precise fact situation, other courts have. 
However, before turning to those cases, it seems appropriate to 
put the issue in perspective. The question is whether a potential 
arrestee can turn his vehicle into a sanctuary for weapons and 
contraband by getting out of the car and surrendering to the 
officer at a distance which is clearly outside the grabbable range 
of the arrestee. 

In considering the issue, it is noteworthy that Belton does not 
state that the arrestee must be removed by the officer or at the 
officer’s direction from the vehicle, but, rather, speaks in terms 
of the arrestee as a “recent occupant” of the automobile. The 
question then becomes whether Gonzalez’ occupancy was 
recent enough to bring the search within the Be/ton rule that the 
passenger compartment of an automobile can be searched 
without a warrant as a contemporaneous search incident to the 
arrest of its occupant. 

I consider this case to be in a narrow category where the 
arrestee voluntarily vacates his vehicle before the officer can get 
to him and as a result is clearly outside the grabbable area, and 
the arrestee is then controlled in one manner or another so that 
he is no longer any threat to get weapons or contraband. 

In this narrow category of cases, a strong majority of the 
federal circuit courts of appeals have held that Belton 
authorizes a warrantless search incident to arrest in 
circumstances factually equivalent or similar to those presented 
by Gonzalez. U.S. v. White, 871 F.2d 41 (6th Cir. 1989); U.S. v. 
Karlin, 852 F.2d 968 (7th Cir. 1988); United States v. McCrady, 
774 F.2d 868 (8th Cir. 1985); U.S. v. Lorenzo, 867 F.2d 561 (9th 
Cir. 1989); United States v. Cotton, 751 F.2d 1146 (10th Cir. 
1985). 

In U.S. v. White, there was a factual dispute, as the arresting 
officer claimed to have seen a .38-caliber revolver in plain view 


STATE v. GONZALEZ 53 
Cite as | Neb. App. 47 


on the front floorboard of the defendant’s vehicle. The 
defendant claimed that he was not simply under arrest, but that 
he had been handcuffed and placed in the backseat of the 
cruiser, and as the court observed, “certainly out of reach of the 
car or anything in it.” 871 F.2d at 44. The court held that even 
after an arrestee has been separated from his vehicle and is no 
longer within reach of the vehicle or its contents, the Belton rule 
allowing a police officer to search a vehicle incident to a lawful 
arrest applies, and such a search is valid. In U.S. v. Vasey, 834 
F.2d 782 (9th Cir. 1987), Vasey was handcuffed and seated in the 
rear of a police car, much like in White, but the search was 
conducted 45 minutes after Vasey had been arrested and placed 
in the police car, making any threat from him remote. The 
White court used the length of time between the arrest and the 
search to distinguish Vasey from White and found that the 
search in Vasey could not be considered contemporaneous 
under Belton. The court in White stated that in the sixth circuit, 
its reading of Belton was that “once a police officer has effected 
a valid arrest, that officer can search the area that is or was 
within the arrestee’s control.” White, 871 F.2d at 44. 

In U.S. v. Karlin, the police received reports of a burglary 
suspect being chased by citizens. The officers found the 
defendant Karlin lying face down on the ground, with his foot 
inside the open door of a van. The citizens surrounding the 
scene indicated Karlin was the man they had chased and “one of 
them had removed him from the car.” 852 F.2d at 970. An 
officer arrested Karlin, handcuffed him, removed his 
identification, brought him to his feet, patted him down, and 
placed him in the rear of the squad car. Then and only then was 
the van searched, and a .38-caliber revolver was removed from 
under the driver’s seat. The court found that the arresting 
officer followed reasonable procedure in securing custody of 
Karlin and then undertaking the search of the passenger 
compartment. The court held that the search was reasonable 
under Belton, but did not “determinfe] whether the officer had 
rendered Karlin incapable of reaching into the van.” Karlin, 852 
F.2d at 972. 

In United States v. McCrady, the U.S. Court of Appeals for 
the Eighth Circuit considered contraband taken from the glove 
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compartment of a car where the driver had been arrested and 
was out of the car, but the appellant apparently was still an 
occupant. Since the appellant was not under arrest, the Eighth 
Circuit said that Belton was not applicable. Nonetheless, Belton 
was relied upon, as was United States v. Cotton, for the 
conclusion that the search of the glove compartment, even after 
the codefendant Schott was arrested and removed, was within 
the bright-line rule of Belton. 

In U.S. v. Lorenzo, police officers searched Lorenzo’s 
vehicle after he had been arrested for driving while intoxicated, 
and they found marijuana and cocaine. The Ninth Circuit 
explained its decision in U.S. v. Vasey, supra, by emphasizing 
that the search there took place 30 to 45 minutes after Vasey’s 
arrest, which failed to meet the Be/ton requirement that the 
search be contemporaneous with the arrest. Although not 
setting forth the facts in any detail, the Ninth Circuit in Lorenzo 
found that the search and Lorenzo’s arrest were contem- 
poraneous, and thus the evidence uncovered should not have 
been suppressed by the trial court. 

The issue that I face was well addressed in United States v. 
Cotton. There, the police had received a broadcast of a stolen 
Mustang automobile, as well as a Camaro traveling with it. An 
officer found the cars and followed them into a lot, where he 
arrested the drivers. The arrestees were removed from the 
vehicles and handcuffed. Another officer who arrived on the 
scene seized a blue bank bag from the Camaro containing blank 
car titles, VIN plates, and multiple sets of keys. The appellant 
argued that since he was handcuffed at the time of the seizure, it 
did not fall within the rationale of the “ ‘search incident to a 
lawful arrest’ ” cases. 751 F.2d at 1148. He argued that he 
would have been physically incapable of reaching into the car to 
dispose of the blue bag or of pulling a weapon from the car. 

The Tenth Circuit considered Belton applicable, but did not 
require the arresting officer to undergo a detailed analysis, at 
the time of the arrest, of whether the arrestees could physically 
get to the car to seize a weapon or destroy evidence. The court 
noted that each arrest has unique facts, and it is not 
inconceivable under various possibilities that an arrestee could 
gain control of an item within an automobile. The Cotton court 
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thus observed that an officer does not have to sift through all 
possibilities before deciding whether he can search. 

The Cotton court examined the rationale of the exception 
created by Chimel and Belton, finding that an arrestee has a 
significantly lesser privacy interest in objects found in a vehicle 
than he would have in objects found in his home. It was also 
important to the court that vehicles have obvious mobility and 
that a search incident to an arrest is a lawful protective measure, 
. even though the suspects are arguably under control. Thus, in 
Cotton, it was held that even where the arrestee is outside the 
vehicle and handcuffed, the officer may search the passenger 
compartment of the automobile incident to a lawful arrest 
because of the lessened expectation of privacy and the risk of 
loss of evidence due to the vehicle’s mobility. The court cited the 
need for stable guidelines for officers to follow in order to 
prevent destruction of evidence, as well as to protect 
themselves. Thus the search in Cotton was held to be reasonable 
and, therefore, constitutionally permissible. 

With these principles in mind, I return to Gonzalez’ case. In 
order to conduct a valid search, police officers should not have 
to race from their vehicles to the arrestee’s vehicle to prevent the 
arrestee from getting out of his or her vehicle. If this were the 
rule, the quick and speedy suspect could always create a 
sanctuary for weapons and contraband by getting out of the 
vehicle and surrendering to the officer first. In my view, it is not 
determinative whether the arrestee stops the vehicle, jumps out, 
and surrenders before the officer can vacate the cruiser, or 
whether the arrestee stays in the vehicle and waits for the officer 
to approach him or her. 

Belton creates an exception to the Fourth Amendment 
prohibition against warrantless searches where there is an arrest 
from an automobile and a contemporaneous search of the 
passenger compartment for contraband or weapons. As was 
earlier emphasized, Belton is cast in terms of whether the 
arrestee is a recent occupant. A suspect who gets out of the car 
before a police officer can get out of his is nonetheless still a 
recent occupant of the vehicle to be searched. In addition, I 
hold that handcuffing the arrestee and placing the suspect away 
from the grabbable area of the vehicle does not prohibit a 
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contemporaneous Belton-type search of the vehicle from which 
the arrestee recently came. Belton was intended to create a 
bright line whereby officers who arrest recent occupants of 
vehicles can search those vehicles, and the officer need not do it 
at his or her peril in the presence of an unrestrained and 
potentially dangerous arrestee. Thus, the warrantless search of 
the passenger compartment of a vehicle recently occupied by a 
handcuffed and restrained arrestee is not offensive under the 
Fourth Amendment, when it is a contemporaneous search 
incident to a lawful arrest. In my view, Belton compels this 
holding. 

For these reasons, I hold that the order of the district court 
for Hall County suppressing the fruits of the search on June 15, 
1991, of the vehicle occupied by the defendant Gonzalez is 
hereby reversed. The search was lawful. This matter is therefore 
remanded to the district court for further proceedings 
consistent with this opinion. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


SANDRA J. BAILEY, APPELLEE AND CROSS-APPELLANT, V. AMISUB 
(SAINT JOSEPH HosPiTAL), INC., DOING BUSINESS AS ST. JOSEPH 
HOSPITAL, AND SUSAN WHITE, APPELLANTS AND 
CROSS-APPELLEES. 

489 N.W.2d 323 
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1. Motions for Mistrial: Insurance: Juries. Inadvertent mention of a plaintiff’s 
lack of health insurance is not prejudicial error requiring mistrial where it is not 
shown that the jury inferred that plaintiff was incapable of paying expenses. 

2. Trial: Proof: Appeal and Error. On appeal the party asserting an abuse of 
discretion has the burden of proving that claim. 

3. Damages: Evidence. Evidence concerning a party’s ability to pay is admissible 
when mitigation of damages is an issue. 


A. 
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Damages: Proof. Where it has been proved that damage has resulted and the 
only uncertainty is the exact amount, it is sufficient if the record shows data 
from which the extent of the injury can be ascertained with reasonable certainty. 
Trial: Evidence: Verdicts: Appeal and Error. In considering whether the evidence 
in acivil case is sufficient to sustain findings necessary for a verdict, an appellate 
court will not reweigh the evidence, but considers the verdict in a light most 
favorable to the successful party and resolves evidential conflicts in favor of the 
successful party, who is entitled to every reasonable inference deducible from the 
evidence. 

Damages. The mere fact that a plaintiff is unemployed at the time of his or her 
injury does not, inand of itself, preclude recovery for the value of time lost up to 
the time of trial. 

Verdicts: Juries: Appeal and Error. A jury verdict may not be set aside unless 
clearly wrong, and it is sufficient if there is any evidence presented to the jury 
upon which it could find for the successful party. 

Motions for New Trial: Verdicts: Appeal and Error. The standard of review of an 
order granting a new trial is whether the trial court abused its discretion. A 
motion for new trial should be granted only where there is error prejudicial to the 
rights of the unsuccessful party. Unless such error appears, a party who has 
sustained the burden and expense of trial, and who has succeeded in securing a 
verdict on the facts in issue, has a right to keep the benefit of that verdict. 

Trial: Appeal and Error. Conduct of final argument is within the discretion of 
the trial court, and a trial court’s ruling regarding final argument will not be 
disturbed absent abuse of that discretion. 

Trial: Juries: Verdicts. A party may not induce a larger verdict by argument 
calculated to distract the jury’s attention from the issues or by prejudicial 
statements that have no support in the evidence. 

Pretrial Procedure. Trial courts have broad discretion with respect to sanctions 
involving discovery procedures. 

Trial: Appeal and Error. Judicial abuse of discretion does not denote or imply 
improper motive, bad faith, or intentional wrong by a judge, but requires 
reasons or rulings of a trial judge to be clearly untenable, unfairly depriving a 
litigant of a substantial right and denying a just result in a matter submitted for 
disposition through the judicial system. 

Trial: Juries: Verdicts. Where the jurors are polled by the court and discovered to 
be in disagreement, a jury verdict form incorrectly signed by all 12 jurors is nota 
defect of form only. 


Appeal from the District Court for Douglas County: JAMEs 
BUCKLEY, Judge. Affirmed. 


Neil B. Danberg, Jr., and Patrick G. Vipond, of Kennedy, 


Holland, DeLacy & Svoboda, for appellants. 


John F. Thomas, of McGrath, North, Mullin & Kratz, B.C., 


for appellee. 
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CONNOLLY, HANNON, and IRWIN, Judges. 


CONNOLLY, Judge. 

Defendants, AMISUB (Saint Joseph Hospital), Inc. 
(AMISUB), and Susan White, appeal a jury verdict of $120,000 
entered in favor of the plaintiff, Sandra J. Bailey, for injuries 
sustained as a result of defendants’ negligence. Bailey 
cross-appeals the verdict. We affirm. 

This case arises as a result of injuries sustained by Bailey, a 
student nurse anesthetist, while assisting in the moving of a 
patient’s bed from an operating room in a hospital operated by 
AMISUB. 


I. FACTUAL BACKGROUND 

Bailey’s initial injury occurred on June 8, 1985. Bailey was a 
student in Creighton University’s C.R.N.A. (nurse anesthetist) 
program. As part of her clinical coursework, Bailey was 
required to attend patients in the operating rooms of St. Joseph 
Hospital, a facility operated by AMISUB. 

Bailey was one of the attendants guiding a heart patient’s bed 
out of operating room No. 1. Jeanne Howard, a nurse 
anesthetist who was also attending the patient, testified at trial 
that the patient’s bed had been pushed into the corridor, so that 
it was perpendicular to the wall opposite the door of operating 
room No. 1. Bailey, along with Howard, was at the head of the 
bed near the wall. Defendant White, an employee of AMISUB, 
was at the foot of the bed in the doorway. 

When the accident occurred, the attendants were at the point 
of turning the bed down the hall. White testified that the bed 
always binds on the right side of the doorway when the turn 
begins. On this occasion, White moved the left side of the bed. 
The right side of the bed was freed; the bed moved toward 
Bailey, who was near the wall; and the bed’s metal rail, which 
was Situated 19 inches from the floor, struck Bailey on her 
knees. 

The following day, Bailey went to the emergency room at St. | 
Joseph Hospital with complaints of severe pain in her knee. On 
July 11, 1985, Bailey’s orthopedic surgeon, a Dr. Fitzgibbon, 
performed arthroscopic surgery on Bailey’s left knee. Bailey’s 
surgeon thereafter prescribed therapy to strengthen the knee. 
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Bailey did not adhere to this regimen and subsequently sought 
the advice of a Dr. Ries, another orthopedic surgeon. 

On March 10, 1986, Dr. Ries performed lateral release 
surgery on Bailey’s left knee to correct an abnormal sideways 
movement, or subluxation, of the kneecap. The surgical wound 
became infected a few days after surgery, and Bailey was 
confined to the hospital for several weeks. As a result, Bailey 
was absent from school and graduated one semester later than 
she expected. Bailey’s left kneecap was entirely removed in 
January 1987 to correct the subluxation of the kneecap. Bailey’s 
total medical expenses were $55,633.55. 

Bailey filed suit against AMISUB and White on April 18, 
1986, alleging negligence on the grounds that White failed to 
keep a proper lookout and control over the bed, and failed to 
warn Bailey of the bed’s proximity to the wall. On the day trial 
began defendants were given leave to amend their answer to 
include the defense of mitigation of damages. 

The case was tried to a jury. The defendants twice moved for 
a mistrial: first, when Bailey mentioned that she could not 
continue rehabilitative therapy because she had no health 
insurance, and second, after Bailey’s counsel delivered rebuttal 
to defendants’ closing argument. Both motions were denied. 

On August 2, 1989, the jury, after deliberating for over 7 
hours, returned a verdict of $126,516 against the defendants. 
The trial court noticed that the verdict form was improperly 
signed by all 12 jurors, instead of by the foreman alone, as 
required by Neb. Rev. Stat. § 25-1123 (Reissue 1989). The court 
then polled the jury and determined that only 10 jurors agreed 
with the verdict and sent the jury back to the jury room. The 
jury returned within 30 minutes with a verdict form properly 
signed by only 10 jurors. However, the verdict had been reduced 
by $6,516 to $120,000. . 

After trial, the defendants first moved for expenses in 
connection with discovery had in California to authenticate 
documents relating to Bailey’s previous medical conditions. 
This motion was overruled. Bailey then moved to vacate the 
order entering judgment of $120,000 and to reinstate the 
former verdict of $126,516. This motion was overruled. Finally, 
the defendants moved for a new trial, which was overruled. 
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AMISUB and White have filed a timely appeal. 


II. ASSIGNMENTS OF ERROR 

On appeal the defendants assign the following errors: (1) The 
district court erred in overruling defendants’ motion for 
mistrial after Bailey, on direct examination, inadvertently 
mentioned her lack of health insurance; (2) the district court 
improperly instructed the jury that it might take into 
consideration Bailey’s lost time up to trial, since Bailey was a 
student at the time of her injury and had no specific income; (3) 
the verdict of $120,000 against defendants was excessive, and 
the court erred by not granting a new trial; (4) the district court 
erred in overruling defendants’ motion for mistrial or for 
curative instruction when Bailey’s counsel in rebuttal during 
closing argument mentioned Bailey’s lack of funds; and (5) the 
court erred in overruling defendants’ motion for discovery 
sanctions against Bailey. 


Il. ANALYSIS OF 
DEFENDANTS’ CONTENTIONS 


1. BAILEY’s ABILITY TO Pay 
Defendants made a motion in limine to exclude all reference 
to insurance. Nevertheless, during her direct examination 
Bailey inadvertently mentioned that she lacked health 
insurance. Moreover, in his closing argument counsel for Bailey 
made reference to exhibit 78, an application Bailey made for 
Social Security disability benefits on August 21, 1985. 


(a) Bailey’s Reference to Health Insurance 

We first consider Bailey’s reference to her lack of health 
insurance. Defendants claim that it was an abuse of discretion 
for the trial court to overrule their motion for mistrial after 
Bailey inadvertently mentioned her lack of health insurance. 
There are no Nebraska cases dealing with inadvertent mention 
of health insurance, however, the cases clearly state that 
evidence of a defendant’s liability insurance is irrelevant and 
inadmissible and that its admission is a ground for mistrial. See, 
e.g., Patterson v. Swarr, May, Smith & Anderson, 238 Neb. 
911, 473 N.W.2d 94 (1991); Kresha v. Kresha, 216 Neb. 377, 344 
N.W.2d 906 (1984); Fielding v. Publix Cars, Inc., 130 Neb. 576, 
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265 N.W. 726 (1936). See, also, Neb. Rev. Stat. § 27-411 
(Reissue 1989). However, the Nebraska Supreme Court has 
never held that admission of evidence of plaintiff’s lack of 
health insurance is a ground for mistrial. 

Other jurisdictions have held that inadvertent mention of a 
plaintiff’s insurance is not prejudicial error. See, Red Ball 
Motor Freight, Inc. v. Cordova, 332 S.W.2d 753 (Tex. Civ. 
App. 1960); Coffindaffer v. Coffindaffer, 161 W. Va. 557, 244 
S.E.2d 338 (1978). 

Since the indemnification of defendants does not logically 
follow from the fact that Bailey lacked health insurance, it 
cannot be said that defendants necessarily were prejudiced. 
Here, there was only the possibility of prejudicial error, since 
the defendants have not shown that the jury made the 
forbidden inference from Bailey’s lack of health insurance to 
defendants’ indemnification. See Battle vy. Strother, 171 Ga. 
App. 418, 319S.E.2d 887 (1984). 

Nor have defendants affirmatively shown that the jury made 
the forbidden inference that because Bailey lacked health 
insurance she was unable to pay. As we will discuss below in 
part III(1)(b), Bailey’s counsel properly relied on the Social 
Security application to rebut mitigation of damages; however, 
Bailey’s lack of health insurance was not so used. 

On appeal the party asserting an abuse of discretion has the 
burden of proving that claim. Diplomat Inn, Inc. v. Weindorf, 
206 Neb. 565, 293 N.W.2d 861 (1980). Since the defendants in 
this case have not proved that they were prejudiced by Bailey’s 
inadvertent mention of health insurance, we conclude that it 
was not an abuse of discretion for the trial court to overrule 
their motion for mistrial on this ground. 


(b) Social Security Application 

We next consider the Social Security application. Defendants 

claim the trial court erred in overruling their motion for mistrial 

because in closing argument counsel for Bailey stated that a 

person applies for such benefits “[b]Jecause you don’t have the 

funds.” Specifically, in his closing argument counsel for Bailey 
stated: 

You are going to get an exhibit, Mr. Danberg will talk to 
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you about her application for disability determination. 
You know why you do that? Because you don’t have the 
funds. And she just plain flat didn’t have the funds to do 
it. So what are you going to do, go listen to a doctor that 
tells you, “Yes, go to physical therapy.” There are charges 
for physical therapy, and, “I can do the things at home. 
Why not do that?” And that’s what she did. 
The defendants had introduced the application for disability 
benefits for the purpose of impeaching Bailey’s testimony that 
prior to her injury at St. Joseph, she had never seen a Dr. Katz 
for an injury to her left knee. 

In their brief defendants state: “It has long been the rule in 
Nebraska that evidence of the financial standing of the parties 
is clearly inadmissible.” Brief for appellants at 22. Defendants 
cite in support Zaulborg v. Andresen, 119 Neb. 273, 228 N.W. 
528 (1930), a case which concerned the financial standing of the 
defendant. In Zaulborg v. Andresen counsel for the defendants 
mentioned that the defendants were living on a rented farm, 
and one of the defendants testified that he had no insurance on 
his car at the time it was involved in an accident with the 
plaintiff’s car. In Singles v. Union P. R.R. Co., 174 Neb. 816, 
824, 119 N.W.2d 680, 684 (1963), the court applied Taulborg v. 
Andresen and specifically held that “where the defendant in a 
personal injury case makes no attempt to show the plaintiff is 
receiving a pension, it is not proper for the plaintiff to offer 
testimony showing he received a small and inadequate one.” 
The court there repeated the rule stated in Yaulborg v. 
Andresen. 

Significant for this case is the fact that defendants 
introduced the application for Social Security benefits. The rule 
in Singles specifically provides for the instance when the 
defendant does not introduce evidence of plaintiff’s financial 
standing. Here, the defendants did introduce such evidence. 

The application for Social Security benefits is covered by the 
rule that “a litigant cannot initially introduce evidence and later 
complain about such evidence adduced.” Mandery v. Chronicle 
Broadcasting Co., 228 Neb. 391, 404, 423 N.W.2d 115, 123 
(1988). Cf. State v. Roggenkamp, 224 Neb. 914, 921, 402 
N.W.2d 682, 687 (1987) (“[o]ne who consents cannot receive an 
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Moreover, the record shows that Bailey’s counsel commented 
on the exhibit for the proper purpose of rebutting the defense of 
mitigation of damages. Evidence concerning a party’s ability to 
pay is admissible when mitigation of damages is an issue. See 
Colton v. Benes, 176 Neb. 483, 126 N.W.2d 652 (1964). See, 
also, Restatement (Second) of Torts § 918, comment e. (1979). 

Since Bailey’s failure to mitigate damages was an issue at 
trial, it was not prejudicial for Bailey’s counsel to comment on 
exhibit 78. Under the circumstances, we cannot conclude that 
the trial court abused its discretion in overruling the 
defendants’ motion for mistrial. 


2. Lost TIME 

Defendants assign as error the trial judge’s giving an 
instruction on lost working time. In instruction No. 18 the trial 
judge told the jury it might consider: “3. The reasonable value 
of the working time the plaintiff has lost because of her inability 
or diminished ability to work. 4. The reasonable value of the 
earning capacity the plaintiff is reasonably certain to lose in the 
future.” See, also, NJI2d 4.01. 

Lost earnings up to the time of trial are an element of special 
damages and must be specifically pleaded and proved. See 
Baylor v. Tyrrell, 177 Neb. 812, 131 N.W.2d 393 (1964). Bailey 
specifically pleaded $10,000 in lost wages. Defendants argue 
that Bailey introduced no evidence on earnings lost up to the 
time of trial. 

Generally, the rule in Nebraska is that “ ‘[w]here it has been 
proved that damage has resulted and the only uncertainty is the 
exact amount, it is sufficient if the record shows data from 
which the extent of the injury can be ascertained with 
reasonable certainty. ” Caster v. Moeller, 176 Neb. 30, 44, 125 
N.W.2d 89, 97 (1963), reh’g denied 176 Neb. 446, 126 N.W.2d 
485 (1964). 

Caster v. Moeller involved a plaintiff who missed 4 to 9 days 
per month from work up to the time of trial and also missed 
several weeks due to medical treatment. Plaintiff also lost his 
job when his employer went out of business. The evidence 
adduced was plaintiff’s “hourly base pay and average weekly 
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income.” Id. at 43, 125 N.W.2d at 97. The trial court’s 
instructions withdrew consideration of loss of past earnings. 

The Nebraska Supreme Court reversed. The court stated: 

Some of the evidence as to this loss of time is not as 
definite as might be desired. We think however the 
evidence was sufficiently certain for the jury to consider 
and deter mine plaintiff’s loss of earnings while he worked 
for the same company. Also after it went out of business 
the earnings he had previously received might be 
considered by the jury as a measure of compensation he 
might be expected to have earned for his work after 
hospitalization, when he could not work at all. 
Id. at 43-44, 125 N.W.2d at 97. 

In Laun v, Roach, 191 Neb. 11, 213 N.W.2d 450 (1973), the 
plaintiff was a senior dental student at the time of the accident. 
The defendant drove his vehicle into the rear of plaintiff’s 
automobile. Plaintiff had been a practicing dentist for a year 
and a half up to time of trial. Plaintiff’s testimony was that the 
injury to his back reduced his daily hours worked by 20 to 30 
minutes. Plaintiff’s hourly billing rate was $25. The Supreme 
Court held that this was sufficient evidence of lost earnings for 
submission of the issue to the jury. 

This case differs from Caster and Laun because Bailey was a 
student at the time of her injury and was not employed 
thereafter. Nevertheless, sufficient evidence was adduced to 
establish the value of Bailey’s lost time with a reasonable 
certainty. 

In the case at bar Bailey was in the C.R.N.A. program at the 
time of the accident. After the accident she continued in her 
coursework through the fall of 1985, but complications with 
her injured knee required her to have lateral release surgery on 
the knee joint in March 1986. The surgical wound became 
infected, and she remained hospitalized from March 18 to April 
25, 1986. In March 1986 at the time of her lateral release surgery 
she anticipated graduating in August 1986. Because of the 
infection, she completed her coursework and graduated in 
December 1986. The trial began on July 24, 1989. Bailey had 
worked | month in the pretrial period, having obtained a job as 
a C.R.N.A. in October 1988, when she earned a minimum of 
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$125 per day. 

The evidence adduced by Bailey was her own testimony and 
that of two witnesses, Dr. Ries, an orthopedic surgeon, and 
Alfred Marchisio, a rehabilitation counselor. Bailey’s expert 
witness, Dr. Ries, testified that Bailey was disabled from 
January 1986 to January 1988. The evidence on the extent of 
Bailey’s disability was in conflict. 

In the period after her injury and before the time of trial, 
Bailey applied for and was denied employment as a C.R.N.A. 
at several hospitals. There was conflicting evidence on whether 
she was denied employment due to her injury or due to her 
deficient performance in her clinical coursework. Before Bailey 
began her schooling she was working part time as an R.N. 
Marchisio testified that an R.N. with Bailey’s qualifications 
would earn a salary of $35,000 per year in 1986 and that Bailey 
could be expected to earn $26,000 to $40,000 asa C.R.N.A. 

In considering whether the evidence in a civil case is 
sufficient to sustain findings necessary for a verdict, this 
court will not reweigh the evidence, but considers the 
verdict in a light most favorable to the successful party 
and resolves evidential conflicts in favor of the successful 
party, who is entitled to every reasonable inference 
deducible from the evidence. 

Auer v. Burlington Northern RR. Co., 229 Neb. 504, 508, 428 
N.W.2d 152, 156 (1988). Resolving all conflicts in favor of 
Bailey, we conclude that there was sufficient evidence to sustain 
a jury’s finding that Bailey lost time after August 1986, when 
she was scheduled to graduate, to the time of trial. 

The mere fact that a plaintiff is unemployed at the time of his 
or her injury does not, in and of itself, preclude recovery for the 
value of time lost up to the time of trial. Riddle v. Anderson, 85 
Pa. Commw. 271, 481 A.2d 382 (1984); Rieth-Riley Constr. Co. 
v. McCarrell, 163 Ind. App. 613, 325 N.E.2d 844 (1975); 
Hodges v. Plasky, 300 S.W.2d 955 (Tex. Civ. App. 1957); 22 
Am. Jur. 2d Damages § 155 (1988). See, also, 25 C.J.S. 
Damages § 86 (1966). 

The rule in Nebraska since Carlile v. Bentley, 81 Neb. 715, 
116 N.W. 772 (1908), has been that a plaintiff may recover for 
the value of lost time up to trial so long as the value of the lost 
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time is proved with reasonable certainty. 

In the case at bar the testimony of Marchisio established the 
value of the time Bailey lost due to her injury and was sufficient 
for the jury to make its determination with reasonable 
certainty. “A jury verdict may not be set aside unless clearly 
wrong, and it is sufficient if there is any evidence presented to 
the jury upon which it could find for the successful party.” 
Commerce Sav. Scottsbluff v. F.H. Schafer Elev., 231 Neb. 
288, 307, 436 N.W.2d 151, 164 (1989). Since there was sufficient 
evidence, it was not an abuse of discretion for the trial judge to 
instruct the jury on lost time. 


3. MOTION FoR NEw TRIAL 
The defendants claim the trial judge committed error by 
failing to grant a new trial after plaintiff mentioned irrelevant 
and prejudicial matters that resulted in an excessive verdict. 
Defendants base this assignment on Neb. Rev. Stat. 
§ 25-1142(4) (Reissue 1989), which requires a trial court to 
vacate an award appearing to have been given under the 
influence of passion or prejudice. 
The court has stated that “passion or prejudice is shown 
when the verdict shocks the conscience.” Crewdson v. 
Burlington Northern RR. Co., 234 Neb. 631, 643, 452 N.W.2d 
270, 280 (1990). In Crewdson the jury awarded $1,135,770, 
reduced to its present value of $510,000, to the parents of the 
decedent in a wrongful death action. The court stated: “We 
conclude that in view of the evidence, the jury verdict in regard 
to the amount of damages shocks the conscience.” Jd. at 645, 
452N.W.2d at 281. 
The present case is unlike Crewdson in that it involves a 
plaintiff who has recovered for pain and suffering. The 
Supreme Court has held: 
“In awarding damages for physical discomfort and 
mental anguish, the fact finder must rely upon the totality 
of the circumstances surrounding the incident. The 
credibility of the evidence and the witnesses and the weight 
to be given all of these factors rest in the sound discretion 
of the fact finder.” 

Woitalewicz v. Wyatt, 229 Neb. 626, 630, 428 N.W.2d 216, 219 
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(1988) (quoting Steinauer v. Sarpy County, 217 Neb. 830, 353 
N.W.2d 715 (1984)). 

In the present case Bailey adduced extensive evidence on pain 
and suffering. This took the form of Bailey’s own testimony. 
There was also testimony by Dr. Ries, Bailey’s expert, 
concerning the past and future pain caused by Bailey’s infected 
surgical wound. The testimony of Suzanne Baldwin was also 
adduced. 

Defendants cite the case Motis v. Manning, 200 Neb. 593, 
264 N.W.2d 844 (1978), for the proposition that the court will 
consider the mention of insurance as one of the factors for 
determining whether an award is based on passion or prejudice. 
However, this is not a precise statement of the holding in that 
case. The Mofis court stated that the award of $24,990.35 fora 
whiplash injury would ordinarily not be considered excessive, 
but that the case had to be remanded because plaintiff’s expert 
mentioned liability insurance. Because there was conflicting 
evidence on the nature and degree of plaintiff’s disability, the 
court said it could not exclude the possibility that the mention 
of liability insurance influenced the jury. 

Motis is not applicable to the present case, in which only the 
plaintiff’s lack of health insurance was mentioned, and that 
only once. Further, the testimony was unlike that in Motis, in 
which the expert repeatedly mentioned liability insurance and 
the repetition was aggravated by the trial judge’s calling it to the 
jury’s attention. 

The standard of review of an order granting a new trial is 
whether the trial court abused its discretion. A motion for new 
trial should be granted only where there is error prejudicial to 
the rights of the unsuccessful party. Unless such error appears, a 
party who has sustained the burden and expense of trial, and 
who has succeeded in securing a verdict on the facts in issue, has 
a right to keep the benefit of that verdict. See, Kumar v. 
Douglas County, 234 Neb. 511, 452 N.W.2d 21 (1990); Lemke 
v. Northwestern Public Serv. Co., 233 Neb. 223, 444 N.W.2d 
326 (1989); Commerce Sav. Scottsbluff v. FH. Schafer Elev., 
231 Neb. 288, 436N.W.2d 151 (1989). 

The trial court did not abuse its discretion in denying 
defendants’ motion for a new trial. Accordingly, there was no 
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error. 
4. CLOSING ARGUMENT 

Defendants moved for a mistrial on the ground that Bailey’s 
counsel in rebuttal made statements that the defendants 
considered prejudicial. Defendants assign as error the fact that 
the trial court failed to give a curative instruction and overruled 
their motion for mistrial. 

Conduct of final argument is within the discretion of the trial 
court, and a trial court’s ruling regarding final argument will 
not be disturbed absent abuse of that discretion. Sundeen v. 
Lehenbauer, 229 Neb. 727, 428 N.W.2d 629 (1988) (citing State 
v. Reeves, 216 Neb. 206, 344 N.W.2d 433 (1984)). 

In support of their contention defendants cite Sandomierski 
v. Fixemer, 163 Neb. 716, 81 N.W.2d 142 (1957), which stands 
for the proposition that a party may not induce a larger verdict 
by argument calculated to distract the jury’s attention from the 
issues or by prejudicial statements that have no support in the 
evidence. See Harmon Cable Communications v. Scope Cable 
Television, 237 Neb. 871, 468 N.W.2d 350 (1991). 

In the case at bar, the comments of counsel either had a 
foundation in the evidence or, if they had no foundation, were 
proper retaliation to similar comments by defendants’ counsel. 
See, Smith v. Damato, 172 Neb. 811, 112 N.W.2d 21 (1961); 
Hoopes v. Creighton, 100 Neb. 510, 160 N.W. 742 (1916); 
Smith v. Royal Highlanders, 96 Neb. 790, 148 N.W. 952 (1914); 
Nebraska Savings & Exchange Bank v. Brewster, 59 Neb. 535, 
81 N.W. 441 (1900). The question is whether defendants invited 
plaintiff’s retaliation. It has been said in regard to the invited 
response rule: 

The argument of the opponent must be such as to 
warrant the retaliation, and it has been recognized that 
improper conduct by one party does not give the other 
unlimited leeway to appeal to the jury’s prejudices, but 
that the retaliatory argument should be adjusted to the 
offense to which it is areply. 

75A Am. Jur. 2d Trial§ 564 at 145-46 (1991). 

In the first ground of misconduct, defendants argue that 
counsel for Bailey asserted a personal opinion concerning the 
culpability of a party, in contravention of Canon 7, DR 
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7-106(C)(4), of the Code of Professional Responsibility. 
Defendants refer specifically to counsel’s comment in rebuttal: 
I was hoping [Mr. Danberg] wouldn’t do this, get into the 
talk about her character and how she didn’t get along with 
people. Did that have really any bearing on whether or not 
this woman was hurt by the negligence of the hospital or 
that she sustained injury and can’t get a job? What he 
wants to do is bring in those peripheral issues. Now that 
she’s down, let’s kick her and let’s bring up all! of this 
muck. Something that’s got absolutely nothing to do with 
your decision. I think it’s high time that that is stopped. 
Relying on Graham v. Simplex Motor Rebuilders, 191 Neb. 
320, 215 N.W.2d 641 (1974), defendants argue that counsel 
went outside the issues and stated matter calculated to prejudice 
the jury. 

However, defendants in their brief omit two sentences from 
the plaintiff’s closing argument. In the full passage quoted 
above, Bailey’s counsel can be seen to say that Bailey’s character 
has nothing to do with the issues of negligence, causation, and 
damages. Counsel was not commenting on the culpability of a 
party, but on the rhetoric of defense counsel. Moreover, in 
closing argument defendants’ counsel had already raised the 
issue Of Bailey’s inability to get along with her fellow students. 
Plaintiff engaged in proper retaliation. 

The second ground of misconduct is that plaintiff’s counsel 
insinuated that AMISUB’s policies encourage injuries. 
However, the words of defendants’ counsel invited the response 
that the regular practice for nurses in moving beds was to be 
inattentive to one another’s safety: “Are we going to say that it’s 
wrong for people at the hospital to be watching a critically-ill 
patient? That we should have our nurses rubber-necking 
around and looking at each other checking each other out?” 

The third claim of misconduct is based on the statement by 
plaintiff’s counsel that AMISUB used its influence to prevent 
Bailey from securing employment, although no evidence had 
been presented on this point. However, there was support in the 
evidence for counsel’s statement, since defendants’ witnesses 
throughout the trial had implied that Bailey’s character was a 
factor in her inability to secure employment. Moreover, it was 
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brought out on cross-examination that at least one witness who 
commented unfavorably on Bailey’s clinical coursework was 
employed by a group of anesthesiologists who received virtually 
all their revenue directly from defendant AMISUB. Not only 
was there support in the evidence for counsel’s comment, but in 
closing defendants’ counsel referred to “unspecified personal 
problems that played a role in [Bailey’s unsatisfactory] 
performance.” Counsel in rebuttal was entitled to respond. 

Finally, defendants object that plaintiff’s counsel suggested 
that AMISUB should have helped Bailey secure a job when she 
had medical bills to pay instead of providing unfavor- 
able recommendations to Bailey’s prospective employers. 
Defendants have not on appeal shown that this comment, 
which was not strictly responsive to anything said by 
defendants, was prejudicial. 

It will not be presumed that passion and prejudice influence 
the action of jurors, but it must be affirmatively shown beforea 
verdict will be disturbed. Smith v. Damato, 172 Neb. 811, 112 
N.W.2d 21 (1961). 

This court will not presume that the comments of plaintiff’s 
counsel introduced passion or prejudice into the jury’s 
deliberations. In the absence of prejudice resulting therefrom, 
misconduct in argument is not a ground for reversal. Harmon 
Cable Communications v. Scope Cable Television, 237 Neb. 
871, 468 N.W.2d 350 (1991). 

Because we find no prejudice, it was not an abuse of 
discretion for the trial court to fail to give a curative instruction 
and to overrule defendants’ motion for mistrial. 


§. DISCOVERY SANCTIONS 

Defendants assign as error the fact that the judge overruled 
their motion for sanctions in connection with discovery. 
Defendants requested that Bailey admit the authenticity of 68 
pages of legal and medical documents. 

The record shows that defendants took depositions in 
California on July 21, 1989. The facts leading up to these 
depositions are somewhat complicated. 

On June 16, 1989, the defendants filed a motion for leave to 
permit them to take foundational depositions in California. On 
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June 26, the motion was sustained. However, the defendants 
did not take depositions at this time. 

On July 5, 1989, the defendants moved for permission to file 
requests for admissions. On July 6, this motion was granted. 

On July 11, 1989, Bailey filed objections to defendants’ 
requests for admissions. Specifically, Bailey objected that 
request No. 1 was unduly burdensome, vague, and ambiguous 
as to whether the document required to be admitted was a 
genuine copy of an original; request No. 2 was unduly 
burdensome and required legal conclusions; and request No. 3 
was unduly burdensome, could not be answered in 5 days, and 
was ambiguous as to what constitutes a genuine and true copy. 

On July 17, 1989, a hearing was held on defendants’ motion 
to have the requests deemed admitted; this motion was denied. 
The court ordered Bailey to answer the requests by July 19. 

On July 19, 1989, Bailey answered the requests by stating 
that she lacked the information to admit or deny the medical 
records. 

On July 21, 1989, the defendants took the depositions of 
doctors who prepared the medical records and custodians of 
records in San Francisco, California. 

On appeal, defendants argue that Bailey’s failure on July 19 
to admit the authenticity of the medical records constituted an 
admission. Defendants cite the case of Arcadia State Bank v. 
Nelson, 222 Neb. 704, 386 N.W.2d 451 (1986), and argue that 
the trial court ought to have awarded sanctions pursuant to 
Neb. Ct. R. of Discovery 37(c) (rev. 1989), which provides: 

Expenses on Failure to Admit. If a party fails to admit the 
genuineness of any document or the truth of any matter as 
requested under Rule 36, and if the party requesting the 
admissions thereafter proves the genuineness of the 
document or the truth of the matter, he or she may apply 
to the court for an order requiring the other party to pay 
him or her the reasonable expenses incurred in making 
that proof, including reasonable attorney’s fees. The court 
shall make the order unless it finds that: 

(1) The request was held objectionable pursuant to Rule 
36 (a), or 

(2) The admission sought was of no substantial 
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importance, or 

(3) The party failing to admit had reasonable ground to 
believe that he or she might prevail on the matter, or 

(4) There was other good reason for the failure to 
admit. 

In Arcadia State Bank vy. Nelson the creditor bank filed 
interrogatories and requests for admission on the debtor and his 
son on May 24, 1984. Neither party answered, and the bank 
filed a motion on September 18, 1984, to have the requests 
deemed admitted. A hearing was then held at which the court 
denied the bank’s motion and granted the debtor and his son 
additional time to answer. On November 2, 1984, the son filed 
admissions that were evasive. The Supreme Court held that the 
court ought to have sustained the bank’s motion to have the 
answers deemed admitted. The court relied on Kissinger v. 
School District No. 49, 163 Neb. 33, 37, 77 N.W.2d 767, 770 
(1956), in which the court stated: 

(T]he applicable rule here is that where a party properly 
serves a request for admissions of relevant matters of fact 
or the genuineness of relevant documents, and all 
objections thereto are heard and appropriately denied by 
the court, and the other party has been ordered to respond 
thereto, his failure to do so within the time alloted [sic] 
constitutes an admission of the facts sought to be elicited. 
(Cited with approval in Arcadia State Bank v. Nelson, supra.) 

The facts as set forth above show that this case is outside the 
rule stated in Kissinger. In this case Bailey objected to 
defendants’ requests for admissions, the court denied the 
objections, and Bailey was ordered to respond. However, the 
plaintiff in this case, unlike the parties in Arcadia State Bank v. 
Nelson, did respond within the time allotted. And the plaintiff, 
unlike the defendant in Kissinger, did object to the requests 
propounded where she did not admit or deny them. The 
defendant in Kissinger was the school district, and the district 
neither admitted nor denied the requests propounded, nor did it 
furnish legal reasons for objecting to them. The Kissinger court 
found the district’s conduct improper because “[t)he 
information here sought was in the possession of the secretary 
of the district or the county treasurer of Clay County.” Kissinger 
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v. School District No. 49, 163 Neb. at 38, 77 N.W.2d at 770. 

In the present case, the trial court could have concluded, 
based on Bailey’s objections, that “[t]here was other good 
reason for the failure to admit,” as provided in rule 37(c)(4). 
Specifically, document page Nos. | through 3 were from the 
Workers’ Compensation Appeals Board of California. Bailey 
could not reasonably be expected to admit to the foundation of 
documents she did not prepare, even though they appear to be 
public records. Document page Nos. 5 through 68 were reports 
by physicians not prepared by Bailey. Three of them contained 
handwritten notations with no indication of the preparer. 

As the court stated in Kissinger, “[t]he purpose of the rule is 
to expedite the trial and to relieve parties of the cost and 
inconvenience of proving facts which will not be disputed on 
the trial, the truth of which can be ascertained by reasonable 
inquiry.” 163 Neb. at 38, 77 N.W.2d at 770. In this case, the 
truth of document page Nos. 5 through 68 could not be 
ascertained by reasonable inquiry. 

“Trial courts have broad discretion with respect to sanctions 
involving discovery procedures.” Chief Indus. v. Hamilton Cty. 
Bd. of Equal., 228 Neb. 275, 279, 422 N.W.2d 324, 327 (1988). 
See, also, D.S. v. United Catholic Soc. Servs., 227 Neb. 654, 
419 N.W.2d 531 (1988). 

We also recall that judicial abuse of discretion does not 
denote or imply improper motive, bad faith, or intentional 
wrong by a judge, but requires reasons or rulings of a trial judge 
to be clearly untenable, unfairly depriving a litigant of a 
substantial right and denying a just result in a matter submitted 
for disposition through the judicial system. Brooke v. Brooke, 
234 Neb. 968, 453 N.W.2d 438 (1990); Wachtel v. Beer, 229 
Neb. 392, 427 N. W.2d 56 (1988). The trial judge’s ruling was not 
clearly untenable; therefore, there was no abuse of discretion. 


IV. BAILEY’S CROSS-APPEAL 
In her cross-appeal Bailey assigns as error the fact that the 
trial judge sent the jury back to deliberate after he discovered 
disagreement among the jurors. A journal entry for the court 
on August 2, 1989, shows the following: 
At 12:42 p.m. jury convenes in open court and returnsa 
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verdict form finding for plaintiff and assessing amount of 
plaintiff’s recovery in the sum of $126,516. 

Verdict form was signed by all twelve jurors. 

Upon questioning jurors about irregularity in form, 
court determines that only ten jurors of the twelve who 
signed are in agreement. 

The court sent the jury back to the room to deliberate. After 
approximately 30 minutes it returned with a verdict form 
properly signed by 10 of the 12 jurors. See Neb. Rev. Stat. 
_ § 25-1125 (Reissue 1989). However, the jury reduced Bailey’s 

award by $6,516 to $120,000. On September 29, 1989, Bailey 
moved to vacate the judgment and reinstate the previous 
verdict, and the motion was denied. 

In support of their respective positions, both Bailey and the 
defendants cite § 25-1123, which provides: 

The verdict shall be written, signed by the foreman, and 
read by the clerk to the jury, and the inquiry made whether 
it is their verdict. If any juror disagrees, the jury must be 
sent out again; but if no disagreement be expressed, and 
neither party requires the jury to be polled, the verdict is 
complete, and the jury discharged from the case. If, 
however, the verdict be defective in form only, the same 
may, with the assent of the jury before they are 
discharged, be corrected by the court. 

Based on the plain language of this statute, we hold that the 
two jurors’ disagreement with the verdict was not a defect of 
form only; therefore, by the plain statutory language the judge 
was required to send the jury out once he discovered the 
disagreement. 

Bailey argues that there was no disagreement among the 
jurors because the verdict was valid under § 25-1125. Section 
25-1125 provides: 

In all trials in civil actions in any court in this state, a 
verdict shall be rendered if five-sixths or more of the 
members of the jury concur therein, and such verdict shall 
have the same force and effect as though agreed to by all 
members of the jury; Provided, that a verdict concurred in 
by less than all members of the jury shall not be rendered 
until the jury shall have had an opportunity for 
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deliberation and consideration of the case for a period of 
not less than six hours after the same is submitted to said 
jury. If a verdict be concurred in by all the members of the 
jury, the foreman alone may sign it, but if rendered by a 
less number, such verdict shall be signed by all the jurors 
who shall agree to the verdict. 
Bailey essentially argues that the jury in the case at bar had 
deliberated for more than 6 hours and that the 10 to 2 vote has 
“the same force and effect as though agreed to by all members 
of the jury.” If that is the case, then there truly was no 
disagreement, and the defect in the verdict was one of form 
only. 

If Bailey’s interpretation of § 25-1125 is accepted, the two 
statutes are inconsistent. Section 25-1123 is mandatory. But on 
Bailey’s interpretation of § 25-1123, even if the jurors disagree, 
the defect is one of form only and the mandatory language of 
§ 25-1123 is of no effect. As the following analysis shows, 
Bailey’s interpretation must be rejected. 

Section 25-1125 was enacted 54 years after § 25-1123. The 
court has said: “All statutes relating to the same subject are 
considered as parts of a homogeneous system, and later statutes 
are considered as supplementary to preceding enactments. 
Statutes relating to the same subject, although enacted at 
different times, are in pari materia and should be construed 
together.” Georgetowne Ltd. Part. v. Geotechnical Servs., 230 
Neb. 22, 30, 430 N. W.2d 34, 39 (1988). 

The court also has stated that “[c]ourts should not give an 
interpretation to a statute which would have the effect of 
nullifying another statute, when obviously that was not the 
clear legislative intent.” Georgetowne Ltd. Part. v. 
Geotechnical Servs. ,230 Neb. at 30, 430 N. W.2d at 40. 

In the case at bar, since there is no legislative history on the 
later statute showing an intent to nullify the earlier, it must be 
presumed that the Legislature intended § 25-1123 to have its 
full effect even after enactment of § 25-1125. See Wahlers v. 
Frye, 205 Neb. 399, 288 N.W.2d 29 (1980). Therefore, even 
though § 25-1125 provides that a five-sixth decision is valid 
after the jury has deliberated for 6 hours or more, § 25-1123 
would still cover all situations where there is disagreement 


76 1 NEBRASKA APPELLATE REPORTS 


among jurors. See Stradinger v. Hatzenbuhler, 137 N.W.2d 212 
(N.D. 1965) (holding on basis of similar statutes reversible error 
not to send the jury out when disagreement is found). 

Bailey relies on a rule of decisional law in addition to the 
statutory rule. Bailey cites Davis v. Neligh, 7 Neb. 78 (1878), for 
the proposition that where a defect in a verdict is in form only, 
the court may direct the jury to amend it, or it may be amended 
by the court with the consent of the jury before it is discharged. 

The distinction has long been made between errors of 
substance and errors of form in the announcement of a jury’s 
verdict. The authorities state that where the jury is unanimous 
in its agreement with the verdict announced in open court, and 
there is merely a clerical error in transmission of the verdict, the 
court may correct the verdict form to express the jury’s true 
intentions. See, 8 John H. Wigmore, Evidence in Trials at 
Common Law § 2355 (John T. McNaughton rev. 1961); Eich v. 
State Farm Mut, Automobile Ins. Co., 208 Neb. 714, 305 
N.W.2d 621 (1981). Cf. Forslund v. Swenson, 110 Neb. 188, 
192 N.W. 649 (1923). 

In the case at bar the attorneys stated at oral argument that 
they were not present when the verdict was announced in open 
court. The only record of what transpired when the jury was 
polled is the court’s journal entry. This shows that two jurors 
were in disagreement with the first verdict of $126,516. Since 
there was not unanimous assent to the verdict, this was not a 
mere clerical error. It has been said with respect to the rule 
allowing a court to correct a defect in form: 

[R]easons of policy here . . . permit a departure from the 
general rule that formal acts of assent are conclusive, fora 
unanimous or mutual error can safely be inquired into and 
easily established, while an individual error opens a wide 
door for vacillation and uncertainty. As individuals, 
[jurors] must be judged by their open acts, but as an entire 
jury they may be trusted to correct that which is merely an 
error in the transmission of their act from the jury room to 
the courtroom. 
8 Wigmore, supra, § 2355 at 719. 

The foregoing authority implies that a court may correct a 

jury form only when the jurors are unanimous in their assent to 
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the verdict; it also makes clear that Davis v. Neligh, supra, does 
not apply to the case at bar. 

In Davis the verdict returned was: “ ‘We the jury, duly 
impaneled and sworn in the above cause, do find no cause for 
action” ” 7 Neb. at 83. This verdict was unanimous, and the 
court simply changed the verdict form to: “ ‘ “We find for the 
defendant.” ’ ” Id. 

In the case at bar, by contrast, although all 12 jurors signed 
the verdict form, they were in disagreement. Since the jury was 
in disagreement, the trial judge sent the jury back to deliberate, 
as is required by § 25-1123. There was no error by the trial 
court. Bailey’s cross-appeal is dismissed. 

For the foregoing reasons, we affirm the judgment of the 
district court. 

AFFIRMED. 


BANK OF INDIANOLA, A CORPORATION, APPELLEE, V. BEULAH 
HERRON, APPELLANT, AND CAROL FLETCHER, PERSONAL 
REPRESENTATIVE OF THE ESTATE OF JACK D. FLETCHER, 
DECEASED, APPELLEE. 
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1. Joint Accounts: Words and Phrases. A joint account means an account payable 
on request to one or more of two parties whether or not mention is made of any 
right of survivorship. 

2. Decedents’ Estates: Joint Accounts: Presumptions. Pursuant to the Nebraska 
Probate Code there is a statutory presumption that a joint bank account belongs 
to the surviving party. 

3. Decedents’ Estates: Joint Accounts: Presumptions: Intent: Proof. To overcome 
the statutory presumption that the survivor on a joint account is entitled to the 
funds, the party challenging the presumption must prove by clear and 
convincing evidence that the deceased joint tenant who created and funded the 
account did not intend for the survivor on the joint account to receive the funds. 


Appeal from the District Court for Red Willow County: 


Jack H. HENprRIXx, Judge. Reversed and remanded with 
directions. 
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Stanley C. Goodwin, of Colfer, Lyons, Wood, Malcom & 
Goodwin, for appellant. 


Maurice A. Green, of Burger, Bennett & Green, P.C., for 
appellee Fletcher. 


SIEVERS, Chief Judge, and MILLER-LERMAN and WRIGHT, 
Judges. 


MILLER-LERMAN, Judge. 

Bank of Indianola filed an interpleader action to resolve 
conflicting claims to the proceeds of checking account No. 
153502. The parties competing for the proceeds of the account 
are Beulah Herron, an adult friend of the deceased, Jack D. 
Fletcher, and Carol Fletcher, the decedent’s daughter. The 
district court found that although Herron proved the account 
was a joint account, Carol Fletcher had proved that it was not 
the decedent’s intent that the proceeds of the account pass to 
Herron through a right of survivorship. Herron appeals the 
order of the district court overruling her motion for a new trial. 
For the reasons recited below, we reverse the decision of the 
district court and remand the cause for an order directing that 
Herron receive the proceeds of the Indianola joint checking 
account No. 153502. 

An interpleader suit is an action in equity. Citizens Nat. Bank 
of Wisner v. McNamara, 120 Neb. 252, 231 N.W. 781 (1930). In 
equitable actions the reviewing court reviews the factual 
questions de novo on the record and will reach its own 
conclusions independent of the trial court’s findings. However, 
if “ ‘credible evidence is in conflict on a material issue of 
fact,’ the reviewing court will “ ‘consider and may give 
weight to the fact that the trial judge heard and observed the 
witnesses and accepted one version of the facts rather than 
another.’ ” State v. Nebraska Assn. of Pub. Employees, 239 
Neb. 653, 657, 477 N. W.2d 577, 581 (1991). 

Jack Fletcher opened checking account No. 153502 with the 
Bank of Indianola on May 12, 1972. Sometime after that date, 
Herron was brought to the bank by Jack Fletcher, and her 
signature was added to the signature card. The back of the 
signature card provided space to authorize joint account 
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survivorship rights. The back of the 1972 signature card was 
blank. 

In January 1981, Jack Fletcher again took Herron to the 
Indianola bank, and they both signed a second signature card, 
which converted the checking account into an interest-bearing 
(NOW) account. Herron’s signature was also authorized on a 
safe deposit box contract. 

Herron had known Jack Fletcher since they were teenagers, 
and after her husband’s death in March 1972, they had. seen 
each other on a regular basis until Jack Fletcher’s death in 1987. 
Jack Fletcher spent the last few weeks of his life being cared for 
and residing in Herron’s home. Herron wrote and signed checks 
on account No. 153502, including the check for Jack Fletcher’s 
funeral expenses. The checks were honored. 

The trial court found in favor of Carol Fletcher. Herron’s 
motion for a new trial was overruled, and she has now appealed 
tothiscourt. — 


DETERMINATION OF JOINT ACCOUNT 

Under Nebraska law, a “[jJoint account means an account 
payable on request to one or more of two or more parties 
whether or not mention is made of any right of survivorship.” 
Neb. Rev. Stat. § 30-2701(4) (Reissue 1989). A “party” meansa 
person who has a “present right, subject to request, to payment 
from a multiple-party account.” § 30-2701(7). “Request means 
a proper request for withdrawal, or a check or order for 
payment, which complies with all conditions of the account . . 
. 2? § 30-2701(12). 

Herron was a signatory on account No. 153502. She wrote 
and signed checks on the account, including the check for Jack 
Fletcher’s funeral expenses. There were no restrictions placed 
on Herron’s ability to sign checks. The checks signed by Herron 
were honored by the bank. The trial court found that account 
No. 153502 was a joint account as defined under the statute. We 
agree. 


RIGHTS OF SURVIVORSHIP 
Pursuant to the Nebraska Probate Code there is a statutory 
presumption that a joint bank account belongs to the surviving 
party. Neb. Rev. Stat. § 30-2704 (Reissue 1989). In view of the 
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statutory presumption of survivorship, the trial court held that 
appellee Carol Fletcher had the burden to prove by “clear and 
convincing evidence” that Jack Fletcher did not intend Herron 
to have survivorship rights in the account. See § 30-2704. 
“Clear and convincing evidence” has been defined as “ ‘that 
amount of evidence which produces in the trier of fact a firm 
belief or conviction about the existence of a fact to be 
proved. ” In re Estate of Lienemann, 222 Neb. 169, 175, 382 
N.W.2d 595, 600 (1986) (quoting Castellano v. Bitkower, 216 
Neb. 806, 346 N. W.2d 249 (1984)). The trial court’s definition is 
correct, but we disagree with its application in this case. 

The trial court specifically found that 

the failure to sign the joint tenancy provisions on the 
signature card, probably before the passage of the 1974 
act, does show intent. The defendant Herron’s impression 
that her being on the account was for the purpose of her 
signing checks does not directly show the intent of Jack 
Fletcher, but it certainly shows that no other intent was 
conveyed to her by Jack Fletcher. The “NOW” account 
has not been overlooked, but its provisions state that it 
does not change the nature of the account. The 
relationship between Jack Fletcher and the contestants has 
also not been overlooked, but in its entirety does not rebut 
the intent shown by the card and the circumstances. 

The trial court should not have considered Herron’s 
impressions in determining Jack Fletcher’s intent. Under the 
cases, Herron’s impressions concerning her role in the account 
are irrelevant. The Nebraska Supreme Court has held that 
“Te]ven where a surviving party has not known that another has 
created a joint account involving the survivor, nevertheless the 
survivor acquires ownership of the funds in the bank account 
under normal survivorship principles of joint tenancy.” 
Lienemann, 222 Neb. at 176, 382 N.W.2d at 601. “[OJnly the 
intent of the individual creating and funding the account is 
relevant under § 30-2704 in determining the nature of the 
account, that is, whether there is right of survivorship 
pertaining to an account.” /d. 

The Nebraska Probate Code and its comments suggest that 
the fear of turning nonsurvivorship accounts into unwanted 
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survivorship accounts was “meliorated by various 
considerations,” including the “doubt that many persons using 
any form of multiple name account would not want 
survivorship rights to attach” and a delay in the effective date of 
the statute so that banks could send notice to customers 
warning them to review their accounts. § 30-2704, comment. 

In assessing the weight of the evidence, we believe Jack 
Fletcher’s failure to sign the back of the signature card 
authorizing survivorship rights should be balanced against 
Fletcher’s deliberate and unequivocal acts of personally 
bringing Herron to the bank to add her name to the account at 
least twice. In addition to including Herron on the account in 
1972, Jack Fletcher’s intent to have Herron as a party to the 
account was reiterated in 1981 when he brought Herron to the 
bank a second time to place her signature on the NOW account 
signature card. “Sums remaining on deposit at the death of a 
party to a joint account belong to the surviving party .. . as 
against the estate of the decedent unless there is clear and 
convincing evidence of a different intention at the time the 
account is created.” § 30-2704(a). The Nebraska Supreme 
Court has applied the “clear and convincing” standard of 
§ 30-2704 and held that “at the death of a party to a joint 
account, funds in such account belong to the surviving party . . 
..” In re Estate of Lienemann, 222 Neb. 169, 175, 382 N.W.2d 
595, 600 (1986). 

The facts in Lienemann are critical in applying the “clear and 
convincing” standard to the evidence. In Lienemann, the 
decedent had opened two individual savings accounts in 1970 
and 1974 and acquired a certificate of deposit (CD) in 1971. 
These accounts were funded entirely by the decedent. In 
January 1979, the decedent took his son Donald to The Packers 
National Bank (PNB), where he instructed a bank employee to 
put the balance of his 1970 savings account into a CD “ ‘in my 
name and in Don’s.’ ” Id. at 171, 382 N.W.2d at 598. The 
agreement accompanying the CD was signed only by Donald. 
The agreement provided that the CD “belonged to the 
depositors ‘as joint tenants with right of survivorship.’ ” Jd. 

In May 1979, the decedent again contacted PNB and 
instructed them to transfer the funds from his 1971 CD into a 
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new CD payable to either the decedent or his son Donald. 
Donald was again the only signatory of the CD agreement. In 
March 1980, “Donald, at [the decedent’s] request,” appeared at 
Commercial Federal Savings and Loan Association (CFSL) 
and, under his power of attorney, withdrew the decedent’s 1974 
savings account and purchased a money market certificate in 
the names of the decedent and Donald, “{a]s [jJoint [t]enants 
WROS.” 7d. at 172, 382 N.W.2d at 598. The decedent’s estate 
challenged the survivorship rights of Donald on all the joint 
CD's. 

The Nebraska Supreme Court held that even though a PNB 
employee had difficulty remembering whether the decedent 
requested the joint names as payees in person or on the phone, 
this did not “negative the statutory consequence of a 
presumption that a joint bank account belongs to the surviving 
party pursuant to § 30-2704.” (Emphasis supplied.) /d. at 175, 
382 N.W.2d at 600. 

No other evidence was found to negate that statutory 
presumption. Donald’s signature on all the documents under 
his power of attorney did not evidence an “intent counteracting 
the statutory presumption and disposition of a joint bank 
account.” Jd. Donald’s ignorance concerning the survivorship 
rights of a joint tenant was irrelevant, since it is only the intent 
of the decedent depositor which is examined. 

The Nebraska Supreme Court reviewed the comment to 
§ 30-2704, stating that the “underlying assumption is that most 
persons using joint accounts want the survivor or survivors to 
have the balances remaining at death” and the comment to 
§ 30-2703, stating that the “theory of these sections is that ‘the 
account operates as a valid disposition at death rather than a 
present joint tenancy. ” Lienemann, 222 Neb. at 176, 382 
N.W.2d at 601. See, also, Peterson v. Peterson, 230 Neb. 479, 
488, 432 N.W.2d 231, 237 (1988) (holding that “[o]ne who 
knowledgeably creates a joint account with another arguably 
does so with the present intent to employ the account’s 
survivorship characteristic in substitution for a testamentary 
device”); Rorabaugh v. Garvis, 198 Neb. 223, 252 N.W.2d 161 
(1977) (holding that a mother’s bringing her daughter into the 
bank to have her sign the signature card on the account 
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demonstrated enough donative intent to find the completion of 
a gift of the account). 

In Lienemann, the court further determined that the CFSL 
money market certificate proceeds should not pass to Donald. 
The CFSL account, “[iJn contrast with the PNB accounts... 
was established without any instruction or direction from [the 
decedent].” (Emphasis supplied.) 222 Neb. at 179, 382 N.W.2d 
at 603. Because no instruction was personally given by the 
decedent to the bank, the court had to look back to the last 
indication of the decedent’s intent. That indication was the 
decedent’s creation of an individual savings account in 1974. 
The transformation of the original account into a joint account 
was “unilaterally erroneous . . . and done without reference to 
any intent on the part of the depositor.” Jd. at 180, 382 N.W.2d 
at 603. 

In the case at bar, Jack Fletcher personally took Herron to 
the bank sometime in 1972 and participated in having Herron 
added to the signature card. Although Jack Fletcher did not 
sign the back of the card authorizing survivorship rights, this is 
not fatal to Herron’s claim. In 1981, Jack Fletcher again 
personally brought Herron to the bank, where they both signed 
the new NOW account signature card. 

The intent of Jack Fletcher evidenced by his second trip to 
the bank with Herron in 1981 is as clear as the decedent’s intent 
in Lienemann. In Lienemann, the court held that the PNB 1971 
individual CD account was transformed into a joint CD 
account, with its accompanying right of survivorship. The only 
evidence of the decedent’s intent was the decedent’s instruction 
to have two names placed on the CD. The existence of a prior 
individual CD account was not sufficient to negate that intent. 
In the case at bar, Jack Fletcher’s donative intent was evidenced 
by his action in bringing Herron to the bank and having her sign 
the NOW signature card. 

In reviewing factual questions de novo on the record, this 
court may reach its own conclusions. State v. Nebraska Assn. 
of Pub. Employees, 239 Neb. 653, 477 N.W.2d 577 (1991). 
Considering the entire circumstances, we find that the intent of 
Jack Fletcher to have a joint account, as defined under 
§ 30-2701, with its presumption of a right of survivorship in 
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Herron, has not been negated by “clear and convincing 
evidence.” The cause is remanded with directions to the trial 
court to enter an order directing that Herron receive the 
proceeds of Bank of Indianola account No. 153502. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA EX REL. KILLIAN K. MOONEY, APPELLANT, V. 
Scott I. DUER, APPELLEE. 
487 N.W.2d 575 


Filed April 28, 1992. No. A-90-084. 


1. Attorney Fees: Appeal and Error. The award of attorney fees in a filiation 
proceeding found to be frivolous will not be disturbed on appeal absent an abuse 
of discretion by the trial court. 

2. Paternity: Words and Phrases. A “frivolous paternity proceeding” means a 
paternity suit brought for an improper motive or premised upon a legal position 
so wholly without merit as to be without rational argument in the law or 
evidence. 


Appeal from the District Court for York County: Bryce 
Bartu, Judge. Reversed and remanded with directions. 


Robert M. Spire, Attorney General, and Royce N. Harper 
for appellant. 


No appearance for appellee. 
SIEVERS, Chief Judge, and HANNONand WRIGHT, Judges. 


SIEVERS, Chief Judge. 

In this paternity case, the State appeals the district court’s 
decision which assessed attorney fees against the State on a 
finding that the lawsuit brought against Scott I. Duer was 
frivolous and without merit. 

Kristi Mooney gave birth to a child on March 10, 1988. On 
May 15, 1989, Kristi Mooney reported to Jill Brase, a child 
support worker for the Department of Social Services, that 
Duer was the father of her child. In a questionnaire, she named 
Duer as the father of the child, said they had had intercourse 
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only on July 24, 1987, and said she had not had intercourse with 
anyone else except Duer in the 11 months prior to the birth of 
her child. However, she was unable to describe where she and 
Duer had had sexual intercourse and could not provide any 
other answers on the questionnaire which would tend to show 
that Duer was in fact the father. The worker sent a letter to Duer 
on May 15, 1989, requesting that he contact her office. Shortly 
thereafter, Duer came to the worker’s office, was told of the 
paternity allegation, and was requested to submit to voluntary 
blood testing. Duer stated that he wished to contact an attorney 
first and that he would get back to the worker at a later date. In 
this conversation, Duer denied paternity. 

On May 30, 1989, Duer’s attorney contacted the worker and 
requested DNA testing to be paid for by the State. In this 
conversation with Duer’s attorney, the worker advised him that 
the mother had also named someone else as the father of the 
child and that some other worker had pursued that individual in 
the past. 

The worker sent Duer a memo on July 21, 1989. Duer 
contacted the worker on August 2, stating that he would be in 
on August 3, but he did not keep this appointment. 

On August 4, 1989, the child support worker sent the 
paternity action to the wrong county. The case was later 
referred to the county attorney for York County, the proper 
county, on August 9. Duer contacted the worker on August 10 
and stated that he would go to the laboratory on August 12 or 
14 to have his blood tested. Duer had his blood drawn at Roche 
Biomedical Laboratories in Lincoln on August 15. He then 
contacted the worker and told her that his blood sample had 
been drawn. At that point, the worker contacted the mother to 
have blood samples taken from her and the child. On August 
15, the mother’s and child’s blood was also drawn at the 
laboratory. The worker did not inform the York County 
Attorney of the pendency of the blood tests, nor did she request 
the paternity action be stopped until the results of the blood 
tests were obtained. 

On August 22, 1989, the York County Attorney filed a 
petition to determine paternity and for child support against 
Duer. The results of the blood testing became available 
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September 12, and stated, “[T]he alleged father cannot be the 
biological father of the child.” 

Duer’s motion for costs and attorney fees was tried on 
November 21, 1989. On December 21, the district court held 
that the judgment of dismissal, previously entered on October 
24, was entered without consideration of Duer’s counterclaim 
and therefore was vacated and set aside. The court then held 
that the paternity action was without merit and was frivolous. 
Duer’s attorney fees were assessed against the State, in the 
amount of $535, plus costs. The State appeals this decision, 
claiming that the action against Duer was not frivolous. The 
State does not contest the amount of the fee, the district court’s 
jurisdiction, or the jurisdiction of this court. 

A paternity action is an action at law. State v. Smith, 231 
Neb. 740, 437 N.W.2d 803 (1989). In filiation proceedings tried 
to the court without a jury, the findings of the trial court have 
the same effect as a jury verdict, and such findings will not be 
disturbed unless clearly wrong. Gregory v. Davis, 214 Neb. 408, 
334 N.W.2d 1 (1983). In the recent case Millard v. Hyplains 
Dressed Beef, 237 Neb. 907, 468 N.W.2d 124 (1991), a legal 
action for wrongful death, the Nebraska Supreme Court 
considered the issue of whether sanctions should be imposed 
for an allegedly frivolous claim. The court adopted the U.S. 
Supreme Court’s position that “an appellate court should apply 
an abuse-of-discretion standard in reviewing all aspects of a 
federal district court’s determination of sanctions.” Jd. at 
914-15, 468 N.W.2d at 129, citing Cooter & Gell v. Hartmarx 
Corp., 496 U.S. 384, 110S. Ct. 2447, 110 L. Ed. 2d 359 (1990). 
Accordingly, we review the award of attorney fees to determine 
if it was an abuse of discretion by the district court. 

Neb. Rev. Stat. § 43-1412 (Reissue 1988) provides that in an 
action to establish paternity, 

[i]f it is not determined in the proceeding that the alleged 
father is actually the father of the child, the court shall, if 
it finds that the action was frivolous, award court costs 
and attorney’s fees incurred by the alleged father, with 
such costs and fees to be paid by the plaintiff. 
Frivolous has not been defined by Nebraska case law with 
regard to the award of attorney fees under this statute. 
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However, under Neb. Rev. Stat. § 25-824 (Reissue 1989), 
attorney fees are allowed against any party who has brought or 
defended a civil action that alleges a claim or defense which a 
court determines is frivolous or made in bad faith. In Lutheran 
Medical Center v. City of Omaha, 229 Neb. 802, 429 N.W.2d 
347 (1988), the court had to define the term “frivolous” as a 
prerequisite for the assessment of fees under § 25-824. There, it 
was stated that the offending party had demonstrated a disdain 
for common law and common sense. The court placed reliance 
on Western United Realty, Inc. v. Isaacs, 679 P.2d 1063 (Colo. 
1984). The court in Lutheran Medical Center used the 
Colorado decision, as well as Shanks v. Johnson Abstract & 
Title, 225 Neb. 649, 407 N.W.2d 743 (1987), to characterize 
frivolous as “a legal position wholly without merit, that is, 
without rational argument based on law and evidence to 
support a litigant’s position in the lawsuit.” Lutheran Medical 
Center, 229 Neb. at 814, 429 N. W.2d at 354. 

There is no reason to use a different definition for frivolous 
under § 43-1412 than is used under § 25-824(2). Accordingly, 
we hold that under § 43-1412, the term “frivolous” connotes a 
paternity suit brought for an improper motive or premised 
upon a legal position so wholly without merit as to be without 
rational argument in the law or evidence. See, also, Behrens v. 
American Stores Packing Co., 236 Neb. 279, 460 N.W.2d 671 
(1990); Peterson v. Don Peterson & Assoc. Ins. Agency, 234 
Neb. 651, 452 N. W.2d 517 (1990). 

The State contends the filing of the paternity petition was 
meritorious and not frivolous. Central to the State’s argument 
is the principle that the mother is a competent witness on the 
issue of the child’s paternity, as held in Roebuck v. Fraedrich, 
201 Neb. 413, 267 N.W.2d 759 (1978). We certainly do not 
disagree with that principle; however, the fact that the mother 
can testify on the issue of who fathered her child does not 
resolve the issue of whether this is a frivolous lawsuit. However, 
§ 43-1412 and pertinent case law require that the mother’s 
testimony be corroborated. See Gregory v. Davis, 214 Neb. 
408, 334. N. W.2d 1 (1983). 

The employer of the worker, the Department of Social 
Services, is a state agency created for the purpose of aiding the 
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Governor in the execution of the laws of the state. See Neb. 
Rev. Stat. § 81-101 (Supp. 1991). Under Neb. Rev. Stat. 
§ 43-503 (Reissue 1988), the department is given broad powers 
to promote child welfare and health. The department is actively 
involved in paternity matters, and in the instant matter, it was 
the worker who referred the case to the York County Attorney, 
the State of Nebraska’s legal representative. Accordingly, to 
determine whether the action was frivolous, we review the 
motive and the legal position of the State, considering 
particularly the knowledge and actions of the worker, who 
represents the State of Nebraska in this situation. This is 
because she, along with the York County Attorney, is the State’s 
representative, and it was only through them that the State 
acted when it sued Duer. 

If we were to look at the motive for the lawsuit, we could 
infer that the paternity suit was filed based on the support 
worker’s displeasure with what she perceived as delay on Duer’s 
part in submitting to the blood test. We could also infer the 
State sought to avoid paying the costs of the alleged father’s 
blood test, which the State could avoid if the test was done as a 
result of the lawsuit rather than voluntarily. There is some 
support for either conclusion in the record. However, rather 
than attempt to discern motive by inference, we look to the legal 
position of the State, which includes consideration of what the 
worker and the county attorney knew, when they knew it, what 
they did with the information they had, and when they did it. 

As of August 15, 1989, the worker knew that the mother 
claimed intercourse with Duer on only one date, July 24, 1987, 
but the mother could not state where it had occurred. The 
worker knew the mother had previously named someone else as 
the father. The worker knew that Duer, the mother, and the 
child had had blood drawn on August 15, 1989, for paternity 
testing purposes, and that the results would be forthcoming. As 
of August 15, the worker knew a lawsuit was not needed to 
compel a blood test from Duer. She knew Duer to bea farmer in 
the community, and she had no reason to believe he would leave 
the jurisdiction. Given this knowledge, we believe that common 
sense, as well as fundamental fairness, required the State to 
wait for the results of the blood test before bringing a lawsuit 
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which would publicly accuse Duer of being the father of the 
child. Instead, the State, acting through the worker, chose not 
to withhold the lawsuit, but filed it on August 22, 1989. We 
conclude that the mother’s claim was obviously extremely 
tenuous, both from a factual and a credibility standpoint. We 
wonder whether the worker or the county attorney considered 
that the baby weighed 7 pounds 13 ounces at birth, that the 
baby was described as “full term” in the mother’s 
questionnaire, that intercourse allegedly occurred on July 24, 
1987, and that the baby was born March 10, 1988. The 
significance of these facts is that in a normal menstrual cycle, 
ovulation generally occurs about 14 days after the last 
menstrual period; normal gestation is 280 days from the last 
normal menstrual period; and infants born prior to the 37th 
week (259 days) are classed as premature. Taber’s Cyclopedic 
Medical Dictionary 677, 1196 (15th ed. 1985). Therefore, given 
alleged intercourse on only the 24th of July, one must count the 
280 days from July 10 to determine normal gestation. If this 
baby was conceived on July 24, she could not be considered full 
term, but, rather, would be classed as a premature infant born 
in the 34th week. The mother’s claim was obviously lacking in 
credibility for many reasons. 

The tenuous nature of the mother’s claim that Duer was the 
father, coupled with the knowledge of the worker that blood 
had been drawn from all necessary parties (7 days before suit), 
with results shortly available, causes us to hold that the 
institution of the suit against Duer on August 22, 1989, was a 
legal position wholly without merit. 

There is no rational argument based on the evidence or law 
which supports suing Duer at that point in time. Given what the 
worker knew about the mother’s claim and the pendency of the 
blood tests, the denial of paternity by Duer was entitled to at 
least the same degree of consideration and respect as the 
mother’s claim. The State did not accord him this. The State is 
deemed to know that corroboration of the mother’s testimony is 
required. See, § 43-1412; Gregory v. Davis, supra. Duer was 
unnecessarily sued on an obviously tenuous claim at a time 
when blood test results were shortly forthcoming. 

We hold the trial court was correct in assessing attorney fees 
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against the State on a finding that the State’s position was 
frivolous. We are not affirming the award of attorney fees 
merely because the blood test results said “the alleged father 
cannot be the biological father of the child.” We are affirming 
the award because the State’s legal position in filing the 
paternity suit, which can only be characterized as an “errant 
shot in the dark,” was wholly without merit and therefore 
frivolous. The trial court awarded the full amount of the fees 
incurred by Duer, which included services rendered by his 
attorney prior to the filing of the lawsuit. Since it is the filing of 
the lawsuit which we find to be frivolous, it naturally follows 
that the State is liable only for the attorney fees incurred after 
the suit was filed. The district court abused its discretion in 
awarding fees for legal services prior to the time suit was filed 
by the State. Therefore, we reverse, and we remand the cause 
with directions to reduce the award of fees to the sum of 
$457.89, the amount of fees shown by the evidence to have been 
incurred after the State sued Duer plus the amount of expenses. 
No fees are assessed for this appeal, as Duer’s attorney made no 
appearance in this court. 
REVERSED AND REMANDED WITH DIRECTIONS. 

HANNON, Judge, dissenting. 

I disagree with my colleagues and must respectfully dissent 
for the following reasons: 

I do not believe the State is a party to this action, but if it is 
viewed as a party, I would analyze the case in this manner. In 
deciding Millard v. Hyplains Dressed Beef, 237 Neb. 907, 915, 
468 N.W.2d 124, 130 (1991), the Supreme Court stated, 
“TSjanctions should not be imposed except in the clearest 
cases.” See First Nat. Bank v. Chadron Energy Corp., 236 Neb. 
199, 459 N.W.2d 736 (1990). First Nat. Bank cited Shanks v. 
Johnson Abstract & Title, 225 Neb. 649, 407 N.W.2d 743 
(1987), and said, “This court has adopted the position that all 
doubts as to whether an action is frivolous should be resolved in 
favor of the petitioner, and sanctions should not be imposed 
except in the clearest cases.” First Nat. Bank, 236 Neb. at 201, 
459 N.W.2d at 739. I agree with the definition of frivolous 
stated by the majority as “a legal position wholly without merit, 
that is, without rational argument based on law and evidence to 


STATE EX REL. MOONEY v. DUER 91 
Cite as 1 Neb. App. 84 ; 


support a litigant’s position in the lawsuit.” Lutheran Medical 
Center v. City of Omaha, 229 Neb. 802, 814, 429 N.W.2d 347, 
354 (1988). Or stated in another way, “[tJhe term ‘frivolous,’ as 
used in [§ 25-824(2)], ‘connotes an improper motive or a legal 
position wholly without merit. ” Peterson v. Don Peterson & 
Assoc. Ins. Agency, 234 Neb. 651, 658, 452 N.W.2d 517, 522 
(1990). 

The action was commenced by the York County Attorney on 
August 22, 1989. At that time, the blood had been drawn for the 
blood test, but the results were not available and did not 
become available until September 12, 1989. The caseworker 
may have had reasons for not reposing complete confidence in 
the allegations of Kristi Mooney, but that caseworker would be 
in no different position than most caseworkers handling such 
matters and many attorneys starting or defending lawsuits that 
must rely upon the veracity of persons whose past conduct 
would lead a reasonable person to question their reliability. 
Neither the Department of Social Services (DSS) nor the county 
attorney should be required to judge the veracity of the mother 
to avoid being found to be frivolous. 

It may seem that the filing of the action was done too quickly, 
when the blood test would have resolved the matter. In recent 
times, paternity suits such as this one are all too common. Many 
alleged fathers delay the proceedings because they realize they 
do not pay child support until the judgment determining 
paternity is entered. The public officials charged with 
attempting to get fathers to support their children realize that 
the alleged fathers have a considerable motive to delay and that 
they do delay. Public officials charged with attempting to 
collect child support can fight this delay by quickly filing 
paternity actions and bringing them to trial as soon as possible. 
Neb. Rev. Stat. § 43-512.01 (Reissue 1988) provides the county 
shall “immediately take action against the nonsupporting 
parent.” The county attorney in this case followed the statute, 
just as other conscientious county attorneys do, and should do. 
At the time the action was filed, all those involved would have 
realized the action could quickly be dismissed if the paternity 
test proved the respondent was not the father. I also find the fee 

‘of $535 ludicrously high to obtain a dismissal, when a blood test 
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showing lack of paternity would have been available before 
answer day. Under the conditions of the real situation, the 
evidence does not establish that the State was acting with 
improper motives or that its legal position was wholly without 
merit, particularly if all doubt is resolved in favor of the State, 
as we are required to do. 

There is a separate reason why I cannot accept the majority’s 
position. In the recent case State on behalf of Garcia v. Garcia, 
238 Neb. 455, 471 N.W.2d 388 (1991), a district court taxed the 
attorney fees of a special prosecutor appointed by the court ina 
paternity action against the Department of Social Services. On 
its own motion, the court reversed this allowance under the 
plain error doctrine, on the basis that such fees could not be 
taxed against the State without the Legislature specifically 
providing for it. In making that decision, the Supreme Court 
said: 

In this case the district court entered judgment for the 
special prosecutor’s fees against DSS. The judgment was 
entered as a result of the State’s prosecution of Robert 
Garcia for child support payments and is the equivalent of 
a suit against the State. We do not find any statute in which 
the Legislature has permitted a judgment for attorney fees 
to be entered against the State in an action for child 
support payments. In our review of articles 1, 2, 5, 7, 9, 
and 14 of chapter 43 of the Nebraska statutes, we note that 
DSS bears the cost of various services performed for the 
protection of juveniles in this state. See, Neb. Rev. Stat. 
§§ 43-258(4) and 43-284.02 (Reissue 1988). 

The various costs borne by DSS do not include payment 
of fees incurred by a special prosecutor appointed by the 
court in a child support action. The Legislature has made 
no provision for payment of attorney fees by DSS in child 
support actions, and thus any judgment against the State 
Sor these fees violates state sovereignty. 

(Emphasis supplied.) Garcia, 238 Neb. at 459, 471 N.W.2d at 
391. I am of the opinion that the above authority prevents a 
district court from awarding attorney fees under Neb. Rev. 
Stat. § 43-1412 (Reissue 1988). 

Furthermore, I do not believe the State of Nebraska could be 
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a party to a paternity suit when this action was commenced, in 
1989. Neb. Rev. Stat. § 43-1411 (Reissue 1988) provides that a 
civil proceeding to establish paternity may be instituted by the 
mother, the father, the guardian, or the next friend of the child. 
Effective September 6, 1991, § 43-1411 was amended to allow 
the State to bring such actions. The title to this case is State of 
Nebraska ex rel. Killian K. Mooney, Petitioner, v. Scott I. Duer, 
Respondent. Insofar as I can ascertain, this style has proper 
application only to mandamus actions, City of Crawford v. 
Darrow, 87 Neb. 494, 127 N.W. 891 (1910), and in quo 
warranto actions, see Neb. Rev. Stat. § 25-21,134 (Reissue 
1989). The term “ex rel.,” or ex relatione, is defined as “[l]egal 
proceedings which are instituted by the attorney general (or 
other proper person) in the name and behalf of the state, but on 
the information and at the instigation of an individual who has 
a private interest in the matter . . . ”’ Black’s Law Dictionary 582 
(6th ed. 1990). It is worth noting that in State on behalf of 
Garcia v. Garcia, supra, the title to the case uses what I regard 
as a more proper style. I do not believe the State can be a party 
to a paternity action—at least, it could not be before September 
6, 1991—and therefore we cannot assume the Legislature 
intended to allow attorney fees to be taxed under § 43-1412 
when that section was last amended, in 1986. See § 43-1412 
(Reissue 1988). I realize that the State did in fact bring paternity 
actions under the ex rel. designation, and indeed, DSS and the 
county attorneys were required to do so under Neb. Rev. Stat. 
§§ 43-512.01 through 43-512.03 (Reissue 1988) at least since 
1987 and probably before, but they were not authorized to do 
so under article 14 of chapter 43 of the Nebraska statutes. I 
point out these matters because I believe they are relevant to an 
understanding of why I believe the Legislature did not intend to 
require the State to pay attorney fees. 

For the above reasons, I would reverse the decision of the 
district court and return the matter with direction to dismiss the 
application for attorney fees. 
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STATE OF NEBRASKA, APPELLEE, V. ROBERT C. BLACKSON, 
APPELLANT. 
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1. Jury Instructions: Proof: Appeal and Error. In an appeal! based on a claim of an 
erroneous instruction, the appellant has the burden to show that the questioned 
instruction was prejudicial or otherwise adversely affected a substantial right of 
the appellant. 

2. Jury Instructions: Appeal and Error. All jury instructions must be read together, 
and if the instructions, taken as a whole, correctly state the law, are not 
misleading, and adequately cover the issues, there is no prejudicial error. 

3. Criminal Law: Jury Instructions: Due Process. An instruction which requires 
that a jury draw an inference adverse to a defendant in a trial of a criminal case 
deprives a defendant of, or denies a defendant, the due process right to a fair 
trial. 


Appeal from the District Court for Douglas County: ROBERT 
V. BURKHARD, Judge. Reversed and remanded for a new trial. 


John B. Ashford, of Bradford, Coenen & Ashford, for 
appellant. 


Don Stenberg, Attorney General, and Donald A. Kohtz for 
appellee. 


SIEvERS, Chief Judge, and HANNoNand WRIGHT, Judges. 


WRIGHT, Judge. 

Robert C. Blackson appeals his felony conviction for second 
offense carrying a concealed weapon. Appellant was sentenced 
to 15 to 30 months’ imprisonment, with credit for 214 days 
served. Appellant assigns as error the trial court’s giving of jury 
instruction No. 10, which he contends adversely affected a 
substantial right of the appellant. The appellant also assigned as 
error the refusal of the trial court to allow into evidence the 
convictions of the co-offenders. 


STANDARD OF REVIEW 
In an appeal based on a claim of an erroneous instruction, 
the appellant has the burden to show that the questioned 
instruction was prejudicial or otherwise adversely affected a 
substantial right of the appellant. State v. Jasper, 237 Neb. 754, 
467 N.W.2d 855 (1991). 
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All jury instructions must be read together, and if the 
instructions, taken as a whole, correctly state the law, are not 
misleading, and adequately cover the issues, there is no 
prejudicial error. State v. Johnson, 236 Neb. 831, 464 N.W.2d 
167 (1991). 


FACTS 

On Sunday, April 22, 1990, a security officer at Phil’s 
Foodway at 3030 Ames Avenue in Omaha heard gunshots 
outside the store. Willis Sherman, an off-duty police officer, 
testified he believed the shots came from a few feet outside the 
store. He looked and saw someone running, whom he 
recognized as the defendant, Robert Blackson. Blackson ran 
and got into the front passenger seat of a brown Chevrolet 
Impala, which left the parking lot and headed west on Ames 
Avenue. A black Chevrolet was also seen in the parking lot, 
west of the store in the direction from which Sherman had 
heard the gunfire. Sherman testified he did not see a gun in 
Blackson’s possession, but that Blackson’s left hand was at his 
side and his right hand was gripping his body on the right side in 
the liver area. 

Officer Mark Cupak of the Omaha Police Division testified 
that he and his partner were in the process of transporting two 
individuals to police headquarters when, hearing a radio 
broadcast about the two Chevrolets, one of the individuals in 
their car volunteered that if they were looking for Blackson, he 
was in the car that had just passed them. The brown Chevrolet 
was pulled over, and the parties in that vehicle were identified as 
Gregory Bush, the driver; Clarence Locket and James Dancer, 
two passengers in the rear; and Blackson, in the front. A search 
of the vehicle revealed a small .22-caliber revolver with two 
bullets under the front passenger seat and a .38-caliber revolver 
under the driver’s seat. 

At the trial, Blackson testified that the gun found under the 
seat was not the same gun that Dancer had shown him earlier in 
the day. Dancer said that when the group was at the Foodway 
parking lot, shots were fired from the black Chevrolet and that 
the defendant shot at the black Chevrolet from outside the car 
door of the brown Chevrolet. Dancer said that when the police 
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pulled them over, Locket put the .38 in the lap of Dancer, who 
then handed it back to Locket, who put it under the driver’s 
seat, and that Blackson put the .22 under his seat. Jerry Tosoni, 
a crime lab technician for the Omaha Police Division, testified 
that he fingerprinted the two weapons on April 24, but there 
was insufficient fingerprint detail for a comparison. 

Another witness, Yshall Davis, testified that Dancer called 
her about a week and a half after the incident and said the police 
would drop the case against him if he would testify that the gun 
belonged to the defendant. She stated that Dancer told her he 
was threatened with perjury if he tried to speak on Blackson’s 
behalf. 

Blackson was found guilty of carrying a concealed weapon. 
At an enhancement hearing, it was found to be Blackson’s 
second offense, and he was sentenced to 15 to 30 months in 
prison and given credit for the 214 days served. Blackson claims 
the court erred in giving jury instruction No. 10. 


JURY INSTRUCTION NO. 10 

Jury instruction No. 10 read: 

The presence in a motor vehicle of any firearm shall be 
prima facie evidence that it is in the possession of, and is 
carried by, all persons occupying such motor vehicle at the 
time such firearm is found, unless such firearm is found 
upon the person of one of the occupants. 

You may regard the basic facts as sufficient evidence of 
the presumed fact, but you are not required to do so. The 
presumed fact must, on all the evidence, be proved beyond 
a reasonable doubt. 

After this appeal was filed, the Nebraska Supreme Court 
ruled in State v. Jasper, 237 Neb. 754, 467 N.W.2d 855 (1991), 
that an instruction strikingly similar to this instruction 
improperly shifted the burden of persuasion to the defendant 
concerning the elements of the crime, relieving the State of its 
burden. The court held that the instruction deprived the 
appellant of a fair trial, as required under the constitutional 
guarantee of due process, and the conviction was set aside and 
the cause remanded for a new trial. 

In Jasper, the appellant was convicted of possession of a 


STATE v. BLACKSON 97 
Cite as 1 Neb. App. 94 


short shotgun. Upon an inventory of the trunk, the officers 
discovered an unzipped gym bag which contained a short 
shotgun. An investigation failed to establish the defendant’s 
fingerprints on the gun. The court, over Jasper’s objection, 
gave the following instruction: 

“The presence in a motor vehicle of any firearm shall be 
prima facie evidence that it is in possession of, and is 
carried by, all persons occupying such motor vehicle at the 
time such firearm is found, unless such firearm is found 
upon the person of one of the occupants. 

“Prima facie evidence is evidence sufficient in law to 
raise a presumption of fact or establish the fact in question 
unless rebutted. 

“You may accept any presumption raised by prima 
facie evidence, but you are not required to do so. The 
evidence of presence of the firearm in the vehicle must be 
shown beyond areasonable doubt.” 

Jasper, 237 Neb. at 756, 467 N.W.2d at 858. 

The court also instructed the jury that Jasper was presumed 
innocent until proven guilty beyond a reasonable doubt and 
that the burden of proof concerning all elements of the crime, 
including Jasper’s control over a short shotgun and his “willful 
intentional and knowing” possession of the firearm, remained 
with the State and never shifted to Jasper. Id. 

The court in Jasper, citing its decision in State v. Kipf, 234 
Neb. 227, 450 N.W.2d 397 (1990), held that a jury instruction 
founded on a presumption created by a statute was 
constitutionally impermissible because such instruction 
deprived a defendant of the due process right that requires the 
State to prove beyond a reasonable doubt each element of the 
crime charged and that such instruction shifted the burden to 
the defendant to disprove the element of intent in the offense 
charged. In Jasper, the court stated that the defendant was not 
charged with “presence in a vehicle containing a short shotgun” 
but was charged with actual possession. The court stated that 
based on mere presence of the firearm there could be no 
constitutionally permissible instruction that the jury must infer 
Jasper’s commission of the crime charged or any element of the 
crime charged. Jasper’s due process right to a fair trial was 


98 1 NEBRASKA APPELLATE REPORTS 


violated by an instruction which required that the jury draw an 
inference adverse to the defendant. Jasper, supra. 

In the instant case, Blackson was not charged with 
possession of a short shotgun, but with carrying a concealed 
weapon, in violation of Neb. Rev. Stat. § 28-1202 (Reissue 
1989). Instruction No. 10, which created the presumption that 
the concealed weapon “is carried by” Blackson, is similar to the 
instruction in Jasper. The holding in Jasper should, therefore, 
be applied to the present case. We reverse the judgment of 
conviction and remand the cause for a new trial. 

The statute defines carrying a concealed weapon as 
occurring when “any person .. . carries a weapon or weapons 
concealed on or about his... person... .” § 28-1202(1). This 
statute does not require possession, as did the statute in Jasper, 
but only that an individual carry the weapon. Black’s Law 
Dictionary 214 (6th ed. 1990) defines carrying arms or weapons 
as wearing, bearing, or carrying them “upon the person or in 
the clothing or in a pocket, for the purpose of use, or for the 
purpose of being armed and ready for offensive or defensive 
action in case of a conflict with another person.” By instructing 
the jury on the presumption of Neb. Rev. Stat. § 28-1212 
(Reissue 1989) that all individuals in a motor vehicle are in 
possession of or are carrying any firearm found in that vehicle, 
the trial court in effect directed a verdict against the appellant. 
We recognize that in giving this instruction, the trial court was 
quoting Neb. Rev. Stat. § 27-303(3) (Reissue 1989). However, 
in light of the Nebraska Supreme Court’s decision in State v. 
Jasper, we believe we must find the instruction adversely 
affected a substantial right of the appellant. 

As the U.S. Supreme Court noted in Sandstrom v. Montana, 
442 U.S. 510, 99 S. Ct. 2450, 61 L. Ed. 2d 39 (1979), whether a 
defendant has been accorded his constitutional rights depends 
upon the way in which a reasonable juror could have 
interpreted the instruction. Due process in a criminal case 
requires that the prosecution prove, beyond a reasonable 
doubt, every factual element necessary to constitute the crime 
charged against the defendant. State v. Harney, 237 Neb. 512, 
466 N.W.2d 540 (1991). We cannot say that instruction No. 10 
did not cause the jury to infer that possession and carrying of a 
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concealed weapon by Blackson were to be presumed because 
the weapon was found in the car. 

An instruction about a judicial standard for evaluating 
evidence does not help the jury in discharging its duty of 
factfinding and may serve only to hinder the factual 
determinations of the jury. Jasper, supra. The innocence of the 
defendant is presumed and requires the prosecution to prove 
evidence of guilt and to persuade the finder of fact of guilt 
beyond a reasonable doubt in order to secure a conviction. 
Thus, the State’s burden of proof beyond a reasonable doubt in 
criminal cases “prohibits the State from using evidentiary 
presumptions in a jury charge that have the effect of relieving 
the State of its burden of persuasion beyond a reasonable doubt 
of every essential element of a crime.” Francis v. Franklin, 471 
U.S. 307, 313, 105 S. Ct. 1965, 85 L. Ed. 2d 344 (1985). 
Instruction No. 10 deprived the defendant of a due process 
right that the State must prove beyond a reasonable doubt each 
element of the crime charged and shifted the burden to the 
defendant to disprove the element of the offense charged that 
the defendant was carrying a concealed weapon. 

The State argues that even if instruction No. 10 was wrong, it 
was harmless error. The Supreme Court considered a similar 
argument in Jasper and found that when all jury instructions 
were read together, they must not mislead the jury and must 
correctly state the law. Jasper, supra. Here, it cannot be said 
that instruction No. 10 would not mislead the jury. “You may 
regard the basic facts as sufficient evidence of the presumed 
fact, but you are not required to do so. The presumed fact must, 
on all of the evidence, be proved beyond a reasonable doubt.” 
These sentences are conflicting. One sentence told the jury that 
the facts were sufficient evidence of the presumed fact. The 
other sentence required the facts to be proved beyond a 
reasonable doubt. We cannot say the instruction was harmless 
error. 

A presumption is a fact inferred from another proved or 
established fact or facts. State v. Kipf, 234 Neb. 227, 450 
N.W.2d 397 (1990). Thus, once the .22 was found in the motor 
vehicle, the jury was allowed to presume that Blackson was 
carrying a concealed weapon. The “prima facie evidence 
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standard” was improperly included in instruction No. 10. 
Contradictory sentences within the instruction had the 
likelihood of misleading the jury. 

The Due Process Clause in the 14th Amendment prohibits 
the State from using evidentiary presumptions in a jury charge 
that have the effect of relieving the State of its burden of 
persuasion beyond a reasonable doubt of every essential 
element of the crime. Francis, supra; Kipf, supra. 

“TW]hether a defendant has been accorded his constitutional 
rights depends upon the way in which a reasonable juror could 
have interpreted the instruction.” Sandstrom, 442 U.S. at 514. 

We cannot conclude that the verdict would have been the 
same had the jury never received instruction No. 10. We cannot 
say the instruction was harmless. 

Because we reverse and remand for a new trial, we do not 
address the appellant’s second assignment of error. 

The judgment of conviction is reversed, and the cause is 
remanded for a newtrial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 


STAN J. FISCHER, APPELLANT, V. HUBERT K. HINKLE, APPELLEE. 
488 N.W.2d 39 


Filed May 5, 1992. No. A-90-191. 


1. Summary Judgment: Appeal and Error. In appellate review of summary 
judgment, the court views the evidence in a light most favorable to the party 
against whom the judgment was granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. 

2. Summary Judgment. Summary judgment is to be granted only when the 
pleadings, depositions, admissions, stipulations, and affidavits in the record 
disclose that there is no genuine issue as to any material fact or as to the ultimate 
inferences that may be drawn from those facts and that the moving party is 
entitled to judgment as a matter of law. 

3. Evidence: Negligence. Violation of a statute is not evidence of negligence per se, 
but merely evidence of negligence. 

4. Evidence: Trial. Where reasonable minds may differ as to the conclusions or 
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inferences to be drawn from the evidence or where there is a conflict in the 
evidence, such issues must be submitted to the jury. 


Appeal from the District Court for Douglas County: J. 
PATRICK MULLEN, Judge. Reversed and remanded. 


Timothy J. O’Brien, of Hauptman, O’Brien, Wolf & 
Lathrop, P.C., for appellant. 


Michael F. Coyle, of Fraser, Stryker, Vaughn, Meusey, Olson, 
Boyer & Bloch, P.C., for appellee. 


Sievers, Chief Judge, and HANNON and WRIGHT, Judges. 


WRIGHT, Judge. 

The plaintiff, Stan J. Fischer, appealed the granting of 
summary judgment for the defendant, Hubert K. Hinkle. 
Fischer was a pedestrian who ‘sustained injuries in an 
automobile-pedestrian accident in Omaha. The trial court 
found that Fischer was contributorily negligent to a degree 
sufficient to bar his recovery and granted summary judgment 
in favor of Hinkle. 


STANDARD OF REVIEW 

In appellate review of a summary judgment, the court views 
the evidence in a light most favorable to the party against whom 
the judgment was granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Barelmann 
v. Fox, 239 Neb. 771, 478 N. W.2d 548 (1992). 

Summary judgment is to be granted only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Id. 

Violation of a statute is not evidence of negligence per se, but 
merely evidence of negligence. Hurlbut v. Landgren, 200 Neb. 
413, 264N.W.2d 174 (1978). 


FACTS 
On January 26, 1989, at approximately 5:30 a.m., the parties 
were involved in an automobile-pedestrian accident near the 
intersection of 108th and Q Streets in Omaha, Nebraska. 
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Running north and south, 108th Street has one southbound 
lane and three northbound lanes—one lane for left turns, one 
lane for traffic continuing north, and one lane for right turns or 
traffic continuing north. The intersection is controlled by a 
traffic light, and there is a sidewalk on a portion of the east side 
of 108th Street. 

Fischer was walking north on 108th Street on the right edge 
of the right-hand northbound lane. Hinkle was operating his 
automobile north on 108th Street and intended to continue 
through the intersection with Q Street and proceed north. 
Despite the fact that there was no other traffic, out of habit 
Hinkle switched from the middle to the right-hand lane just 
south of the 108th and Q Streets intersection and immediately 
collided with Fischer. 

At the time of the accident, Fischer was wearing a black 
leather jacket, blue jeans, and cowboy boots. He was in the 
right-hand lane, approximately 1 foot from the curb. At this 
point, there was a sidewalk and shoulder on the east side of 
108th Street. Before stepping into the street, Fischer had walked 
several blocks north on 108th Street, just off the road on the 
shoulder because there was no sidewalk available. While 
traveling north on 108th Street, he looked over his shoulder for 
approaching cars. As he approached the point where the turn 
lane begins, he believed the street was a better choice for travel 
because the sidewalk, which began somewhere near this point, 
and all of the area around it were muddy because the sidewalk 
had just been installed. It was his intention to travel farther 
north to the intersection of 108th and Q Streets and cross the 
street there, at the light. 

At the time of the accident, Hinkle was in the right-hand 
northbound lane of 108th Street, where the speed limit was 
35 m.p.h. His headlights were on; his windows were free from 
fog and ice; and no snow or ice was on the street. The evidence is 
in dispute as to whether Hinkle saw Fischer before the accident. 
At one point, Hinkle stated that he had been in the right-hand 
lane for about a second or a second and a half when he hit 
Fischer. Police officer David Adams testified that Hinkle told 
him he was going to work, driving northbound on 108th Street; 
felt the impact; stopped immediately; and saw that he had 
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struck a pedestrian. 


DISCUSSION 

In appellate review of a summary judgment, we view the 
evidence in a light most favorable to the party against whom the 
judgment was granted and give to such party the benefit of all 
reasonable inferences deducible from the evidence. Barelmann 
v. Fox, supra. Because we must view the evidence in a light most 
favorable to Fischer and give him the benefit of all reasonable 
inferences deducible from the evidence, we find there was a 
genuine issue of material fact as to whether Fischer was 
contributorily negligent sufficient to bar his recovery. 

The trial court based its decision on the depositions of 
Fischer, Hinkle, and Adams and took judicial notice of Neb. 
Rev. Stat. §§ 39-642 and 39-646 (Reissue 1988). Section 39-642 
is inapplicable because there was no evidence that Fischer 
suddenly left a place of safety and walked into the path of 
Hinkle’s automobile. Section 39-646 states that it is unlawful 
for a pedestrian to walk along and upon an adjacent roadway 
where a sidewalk is provided and its use is practicable, and if a 
sidewalk is not available, the pedestrian shall walk only on the 
shoulder, as far as practicable from the edge of the roadway. 
The violation of this statute, if it applies to Fischer, is not 
negligence per se, but merely evidence of negligence. Vanek v. 
Prohaska, 233 Neb. 848, 448 N.W.2d 573 (1989); Hurlbut v. 
Landgren, 200 Neb. 413, 264 N.W.2d 174 (1978). As we are 
required to view the evidence and all reasonable inferences 
therefrom, the use of the sidewalk and the surrounding area 
was not practicable. 

In Hurlbut, a pedestrian was struck as she was walking on the 
shoulder of a county road. The driver of the car testified that he 
saw the victim only a split second before the impact and that the 
pedestrian was then on the traveled portion of the highway. The 
Nebraska Supreme Court affirmed: judgment for the 
pedestrian and noted that the plaintiff had testified that she was 
at all times walking on the shoulder, in contrast with the 
defendant, who testified that the plaintiff was on the roadway. 
The court stated that it was required to assume that the 
plaintiff’s testimony about where she was walking was true and 
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that she was within the permitted limits of the statute. Hurlbut, 
supra. 

Under Nebraska law, a pedestrian has the legal right to walk 
longitudinally along the highway, but is required to use 
reasonable care for his own safety while doing so. Bassinger v. 
Agnew, 206 Neb. 1, 290 N.W.2d 793 (1980). Bassinger cited 
Caldwell v. Heckathorn, 176 Neb. 704, 127 N.W.2d 182 (1964), 
and stated: 

“The plaintiff had a legal right to walk longitudinally 
along the highway or to stand alongside his car, but in 
doing so he is required to use reasonable care for his own 
safety. [Citations omitted.] The question is whether the 
plaintiff was in the exercise of ordinary care under the 
circumstances then existing. As we view it, this is a 
question to be determined by the jury.” 
Bassinger, 206 Neb. at 8, 290 N.W.2d at 797-98. The court held 
that the questions of defendant’s negligence and plaintiff’s 
contributory negligence were questions of fact which should 
have been submitted to the jury with proper instructions. 
Bassinger, supra. The same is true in the present case, especially 
in light of the facts which we must infer in favor of Fischer. We 
cannot say that the trial court was correct in determining that 
Fischer was contributorily negligent as a matter of law. The 
standard by which Fischer must be judged is whether he used 
reasonable care for his own safety. When a person walks on the 
highway, but stays close to the shoulder, there is some evidence 
of due care. The proximate cause of the accident and whether 
the plaintiff exercised due care are questions of fact to be 
decided by the jury. Jd. 

The Nebraska Supreme Court has held that a pedestrian who 
was walking down the road with the traffic was not guilty of 
contributory negligence as a matter of law because a pedestrian 
has a right to walk longitudinally in the street or highway. 
Forrest v. Masters, 158 Neb. 506, 63 N.W.2d 777 (1954). Where 
reasonable minds may differ as to the conclusions or inferences 
to be drawn from the evidence or where there is a conflict in the 
evidence, such issues must be submitted to the jury. Gerhardt v. 
McChesney, 210 Neb. 351, 314. N.W.2d 258 (1982); Schuster v. 
Baumfalk, 229 Neb. 785, 429 N. W.2d 339 (1988). 
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We find that in the present case, reasonable minds could 
differ as to the conclusion concerning whether Fischer was 
contributorily negligent sufficient to bar his recovery and that 
such question must be resolved by the jury. 

The decision of the trial court granting summary judgment 
in favor of Hinkle is reversed, and the cause is remanded. 

REVERSED AND REMANDED. 


JOHN W. PITTMAN, APPELLANT, V. FOOTE EQUIPMENT COMPANY 
ET AL., APPELLEES. 
487 N.W.2d 584 


Filed May 12,1992. No. A-90-148. 


1. Demurrer: Pleadings: Appeal and Error. A demurrer which challenges the 
sufficiency of the allegations is a general one. In appellate review of a ruling ona 
general demurrer, this court is required to accept as true all the facts which are 
well pled and the proper and reasonable inferences of law and fact which may be 
drawn therefrom, but not the conclusions of the pleader. 

2. Demurrer: Pleadings: Limitations of Actions. If a petition alleges a cause of 
action ostensibly barred by the statute of limitations and fails to allege some 
excuse tolling the operation and bar of the statute, the petition fails to allege 
sufficient facts to constitute a cause of action and is subject to a demurrer. 

3. Pleadings: Parties: Notice: Limitations of Actions. The keystone determining 
whether a change in party defendant relates back to the original pleading is 
whether the substituted party had notice of the suit within the period of 
limitations. 


Appeal from the District Court for Adams County: 
BERNARD SPRAGUE, Judge. Reversed and remanded for further 
proceedings. 


Dennis P. Crawford, of Friedman Law Offices, for 
appellant. 


Marmion F. Yeagley, of State, Yeagley & George, for 
appellees Foote Tire Company and Foote Realty Company. 


SIEVERS, Chief Judge, and HANNON and WRIGHT, Judges. 
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WRIGHT, Judge. 

This is a personal injury action which arose on November 29, 
1983, when the plaintiff slipped and fell on ice in the parking lot 
at the Big G Automobile Service Center, 336 West Second 
Street, in Hastings. 

The second amended petition, filed March 3, 1989, added 
Foote Tire Company and Foote Realty Company as 
defendants. Foote Tire and Foote Realty demurred, stating that 
the petition did not state facts sufficient to constitute a cause of 
action and that the action was barred by the 4-year statute of 
limitations. The demurrer was sustained. The plaintiff filed a 
third amended petition, and another demurrer was sustained. 
Foote Tire and Foote Realty filed a motion to dismiss, which 
was granted, and this appeal followed. 

Pittman assigns as error the trial court’s sustaining of the 
demurrer to the third amended petition and the dismissal of 
said petition. 


STANDARD OF REVIEW 

If a petition alleges a cause of action ostensibly barred by the 
statute of limitations and fails to allege some excuse tolling the 
operation and bar of the statute, the petition fails to allege 
sufficient facts to constitute a cause of action and is subject toa 
demurrer. Olsen v. Richards, 232 Neb. 298, 440 N.W.2d 463 
(1989). 

The ultimate test of whether an error in naming parties is a 
misnomer or a material change in parties is most equitably the 
understanding and intent of the parties. If the error is such as to 
mislead the parties into thinking that another entity was meant 
to be served, the mistake is material and should not be amended 
following final judgment. Scottsbluff Typewriter Leasing v. 
Beverly Ent. ,230 Neb. 699, 432 N.W.2d 844 (1988). 

The keystone determining whether a change in party 
defendant relates back to the original pleading is whether the 
substituted party had notice of the suit within the period of 
limitations. Zyburo v. Board of Education, 239 Neb. 162, 474 
N.W.2d 671 (1991). 


FACTS 
On February 18, 1987, the plaintiff filed a slip and fall case 
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against Foote Equipment Company and Robert L. Foote, 
doing business as Big G Automobile Service Center. No answer 
was filed by the defendants until April 25, 1988. On September 
9, 1988, Foote Equipment Company and Robert L. Foote filed 
a motion for summary judgment, alleging that Foote Realty 
Company and Foote Tire Company, not Foote Equipment 
Company and Robert L. Foote, owned and operated Big G 
Automobile Service Center. 

On March 3, 1989, the plaintiff filed a second amended 
petition, adding Foote Realty Company and Foote Tire 
Company. A third amended petition was filed, and a demurrer 
filed by Foote Realty and Foote Tire was sustained by the 
district court. On February 5, 1990, the district court sustained 
a motion filed by Foote Realty and Foote Tire to dismiss the 
third amended petition. 

In March 1987, attorney Marmion F. Yeagley entered an 
appearance on behalf of Foote Equipment and Robert L. 
Foote. No answer or other pleading was filed by any of the 
defendants until April 25, 1988, more than 4 years after the time 
of the incident alleged in the original petition. 

A demurrer which challenges the sufficiency of the 
allegations is a general one. In our review of a ruling on a 
general demurrer, this court is required to accept as true all the 
facts which are well pled and the proper and reasonable 
inferences of law and fact which may be drawn therefrom, but 
not the conclusions of the pleader. Barelmann v. Fox, 239 Neb. 
771, 478 N.W.2d 548 (1992). We are therefore required to accept 
as true all of the allegations of plaintiff’s third amended petition 
except its conclusions. 

On this basis, we accept as true that Robert L. Foote owns a 
majority of the stock in Foote Tire and Foote Realty. Robert L. 
Foote, Jane Foote, Robert Foote, and Amy Foote are members 
of the board of directors of Foote Tire and Foote Realty. Foote 
Tire is an owner and operator of the Big G Automobile Service 
Center at 336 West Second Street in Hastings, Nebraska, and 
Foote Realty owns property at the same address. 

Robert L. Foote is the registered agent for service of process 
for Foote Equipment, Foote Realty, and Foote Tire. Aetna 
Casualty & Surety Company was the liability carrier for Foote 
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Equipment, Foote Realty, and Foote Tire at the time of the 
incident, and all companies shared a common policy number 
under their coverage with Aetna. 


MISNOMER OR DIFFERENT CORPORATE ENTITY 

Under what circumstances may a corporation be effectively 
substituted as a party defendant for another corporation after 
the statute of limitations has run? There are two cases which 
have recently dealt with this issue: Scottsbluff Typewriter 
Leasing v. Beverly Ent. , 230 Neb. 699, 432 N.W.2d 844 (1988), 
and Zyburo v. Board of Education, 239 Neb. 162, 474 N.W.2d 
671 (1991). 

In Scottsbluff Typewriter Leasing, the plaintiff sued in small 
claims court to recover $700 in lease payments due from the 
defendant. Service was had upon Ralph Anderson, 
administrator of Scottsbluff Villa. Plaintiff named Beverly 
Enterprises, Inc., as the defendant. No appearance was made 
by the defendant, and the plaintiff obtained a default 
judgment. The plaintiff attempted to execute on the judgment, 
and the execution was quashed because Scottsbluff Villa was 
owned by Beverly Enterprises - Nebraska, Inc. The district 
court sustained the plaintiff’s motion to amend the judgment to 
show the correct name of the defendant corporation, Beverly 
Enterprises - Nebraska, Inc. The defendant argued that the 
order was erroneous because Beverly Enterprises, Inc., and 
Beverly Enterprises - Nebraska, Inc., were separate and distinct 
corporations and that the judgment could not be amended to 
make it effective against a party which was not originally served 
with process. Scottsbluff Typewriter Leasing cited Cigan v. St. 
Regis House Hotel, 72 Ml. App. 3d 884, 887, 391 N.E.2d 197, 
200 (1979), which held: “The ultimate test of whether the error 
is misnomer or a material change in parties is most equitably the 
understanding and intent of the parties.” The intent of the 
parties in many cases can be difficult if not impossible to 
determine. The court did find that service upon defendant’s 
agent, the administrator of the nursing home, should have 
alerted Beverly Enterprises - Nebraska, Inc., that a claim 
against it was pending and that the defendant would not have 
been misled by the plaintiff’s designation of the defendant, so 
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as to prejudice its rights. 

The Nebraska Supreme Court addressed the issue of 
substituting parties and their relationship to the original 
complaint in Zyburo, supra. Zyburo filed a petition against a 
school board, claiming unlawful termination of his 
employment. The petition against the board was filed within 30 
days of the board’s order discharging Zyburo, but the amended 
petition against the district was not. Zyburo claimed the 
substitution of the parties did not render the amended petition 
untimely because the original petition naming the board gave 
the district notice of the suit within the 30-day limitations 
period. The court cited Schiavone v. Fortune, 477 U.S. 21, 106 
S. Ct. 2379, 91 L. Ed. 2d 18 (1986), which held that an 
amendment substituting parties relates back to the original 
complaint when a defendant has notice of the first complaint 
prior to the time bar. The U.S. Supreme Court stated: “Timely 
filing of a complaint, and notice within the limitations period to 
the party named in the complaint, permit imputation of notice 
to a subsequently named and sufficiently related party.” 
Schiavone, 477 U.S. at 29. The Court stated in regard to Fed. 
R. Civ. P. 15(c): 

Relation back is dependent upon four factors, all of which 
must be satisfied: (1) the basic claim must have arisen out 
of the conduct set forth in the original pleading; (2) the 
party to be brought in must have received such notice that 
it will not be prejudiced in maintaining its defense; (3) that 
party must or should have known that, but for a mistake 
concerning identity, the action would have been brought 
against it; and (4) the second and third requirements must 
have been fulfilled within the prescribed limitations 
period. 
Schiavone, 477 U.S. at 29, quoted in Zyburo, supra. 

Zyburo acknowledged the similarity between rule 15(c) and 
Nebraska’s case law. In certain cases, an amendment which 
substantively changed the notice of the claim was not 
permitted, Malerbi v. Central Reserve Life, 225 Neb. 543, 407 
N.W.2d 157 (1987), and where the defendant was prejudiced 
and the statute of limitations had run, the amendment would 
not relate back to the time of original filing, Zyburo v. Board of 
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Education, 239 Neb. 162, 474 N.W.2d 671 (1991). The court, 
however, recognized that “the keystone determining whether a 
change in party defendant relates back to the original pleading 
is whether the substituted party had notice of the suit within the 
period of limitations.” Zyburo, 239 Neb. at 169, 474 N.W.2d at 
676. 

Pittman’s third amended petition stated that Robert L. Foote 
was the registered agent for service of process for Foote 
Equipment, Foote Realty, and Foote Tire. When suit was filed 
against Foote Equipment and Robert L. Foote individually on 
February 18, 1987, Foote Realty and Foote Tire also received 
notice of the suit and were alerted that a claim was pending 
against them. Therefore, the reasonable inference is that 
Robert L. Foote and all of the corporations for which he was 
the registered agent had notice of the plaintiff’s claim no later 
than March 1987. Pittman argues that adding Foote Realty and 
Foote Tire was a correction of a misnomer which related back 
to the original petition and that the demurrer to the third 
amended petition should have been overruled. 

Pittman relies upon Nelson v. Glenwood Hills Hospitals, 
Inc. , 240 Minn. 505, 62 N.W.2d 73 (1953), wherein the plaintiff 
filed suit against Glenwood Hills Hospital, when she should 
have sued the closely associated Homewood Hospital. The 
complaint and summons were left with Raymond T. Rascop, a 
corporate officer for both hospitals. Each hospital was 
organized as a separate corporation, but the two hospitals had 
the same attorney and liability insurer and shared a working 
business and operational association. 

At trial, after the statute of limitations had run, the plaintiff 
moved to substitute defendant Homewood Hospital in place of 
Glenwood Hills Hospital. The trial court sustained this motion, 
and the Minnesota Supreme Court affirmed: “If service of 
summons and complaint results in an intended defendant being 
fully informed as to the circumstances of the action, the court 
has acquired sufficient jurisdiction over that defendant, even 
though an amendment is necessary to correct a misnomer.” 
Nelson, 240 Minn. at 513, 62 N.W.2d at 78. Nelson held this was 
not mistaken identity, but a misnomer of a party defendant, 
and stated: 
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Accordingly, where there is a misnomer as to the 
corporation to be named as defendant and where the 
officer of the named defendant on whom a summons and 
complaint is served is also the officer of the intended 
defendant corporation who would ordinarily be served, it 
has been held that the intended corporation-defendant has 
received actual notice of the claim which service of the 
summons and complaint intended to impart and that the 
misnomer can and should be corrected by an amendment 
naming the one intended to be sued as defendant in place 
of the one actually named as such.... 


Numerous authorities sustain respondents’ contention 
that, where the facts point clearly to a misnomer, an 
amendment is proper dating back to the original 
complaint and the commencement of the action if thereby 

: anew cause of action does not supplant the original one. 
Nelson, 240 Minn. at 514-15, 62 N.W.2d at 79. 

In Wells v. The Detroit News, Inc., 360 Mich. 634, 104 
N.W.2d 767 (1960), the plaintiff sued The Detroit News, Inc. 
The suit should have been brought against The Evening News 
Association, a different Michigan corporation. The court 
allowed the plaintiff to correct his complaint by naming The 
Evening News Association as a defendant after the statute of 
limitations had run. The court took note of three points: (1) 
Service was had upon a person who actually was a proper 
representative of both corporations, at the legal address of both 
corporations; (2) both corporations were in the same general 
business, had most of the same officers, and were represented 
by the same law firm; and (3) officers of The Evening News 
Association were clearly informed of facts which indicated to 
them the particular corporate entity which plaintiff intended 
and desired to sue. 

The defendants make two basic arguments. First, Nelson, 
supra, is distinguishable from this case because Minnesota’s 
pleadings differ from Nebraska’s and because the actions in 
Minnesota are commenced with the filing of the petition, while 
actions in Nebraska are commenced when the summons is 
served on the defendant. It would appear that there is really no 
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distinction between Minnesota’s rules and those in Nebraska as 
they affect the case at bar. Second, the defendants contend that 
Pittman sought to add two completely different corporate 
entities to the case rather than correct a misnomer. This is the 
issue upon which this case must be decided. 

Neb. Rev. Stat. § 25-852 (Reissue 1989) permits the court to 
amend any pleading by correcting a mistake in the name of the 
party. If the amendment purports to substitute one named 
corporation for another and substantially changes the claim, 
such amendment should not be permitted. The issue before this 
court is whether the error was such as to mislead the parties into 
thinking that another entity was meant to be served. The intent 
of the parties and their understanding can only be determined 
from the pleadings in the case. The plaintiff intended to sue the 
owner of the business known as Big G Automobile Service 
Center. Plaintiff’s third amended petition alleged (1) that 
Robert L. Foote was the registered agent for service of process 
for Foote Equipment, Foote Tire, and Foote Realty; (2) that 
Robert L. Foote owned a majority of the stock in Foote 
Equipment, Foote Tire, and Foote Realty; (3) that Robert L. 
Foote was a director of Foote Equipment, Foote Tire, and 
Foote Realty; and (4) that Aetna Casualty & Surety Company 
was the liability insurance policy carrier for the three 
corporations and had issued the corporations the same policy 
number. 

If we adopt the court’s reasoning in Nelson v. Glenwood 
Hills Hospitals, Inc., 240 Minn. 505, 513, 62 N.W.2d 73, 78 
(1953), that “[i]f service of summons and complaint results in 
an intended defendant being fully informed as to the 
circumstances of the action, the court has acquired sufficient 
jurisdiction over that defendant, even though an amendment is 
necessary to correct a misnomer,” the decision of the district 
court should be reversed. However, if we conclude that the 
correction of the name of the corporate defendant was the 
substitution of one corporate entity for another, then the 
mistake would not be merely a misnomer, but a material error in 
the identity of the party, and the amendment should not be 
allowed. See Scottsbluff Typewriter Leasing v. Beverly Ent., 
230 Neb. 699, 432 N.W.2d 844 (1988) (Shanahan, J., 
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concurring). 

The claim of the plaintiff arose out of the occurrence set 
forth in the original pleading, and the amendment related back 
to the date that the registered agent, Robert L. Foote, was 
served with the summons. Robert L. Foote was the registered 
agent for all of the corporations. He had notice from the 
beginning that the plaintiff was trying to sue the owner of the 
parking lot where the plaintiff fell. In the present case, the 
inference we draw is that Robert L. Foote was informed of the 
true facts involved as to the plaintiff’s intentions. Foote was a 
director of and the registered agent for service of process for all 
of the corporations. Service of the summons and complaint 
resulted in the defendants’ being fully informed as to the 
circumstances. Justice Holmes in N. ¥ Cent. R. R. v. Kinney, 
260 U.S. 340, 346, 43 S. Ct. 122, 67 L. Ed. 294 (1922), stated: 

(Wjhen a defendant has had notice from the beginning 
that the plaintiff sets up and is trying to enforce a claim 
against it because of specified conduct, the reasons for the 
statute of limitations do not exist, and we are of opinion 
that a liberal rule should be applied. 

We are now given guidance by the Nebraska Supreme Court’s 
decision in Zyburo v. Board of Education, 239 Neb. 162, 474 
N.W.2d 671 (1991). Applying the factors for the doctrine of 
relation back, we find (1) that the basic claim arose from the 
incident described in the original pleading and (2) that the 
defendants Foote Tire and Foote Realty had notice of 
plaintiff’s claim in March 1987, within the prescribed 
limitations period. Defendants’ counsel honestly and 
forthrightly conceded that notice to Robert L. Foote would 
have been notice to all of the defendants. 

In our review of the ruling on a general demurrer, this court is 
required to accept as true all of the facts which are well pled and 
the proper and reasonable inferences of law and fact which may 
be drawn therefrom. Barelmann v. Fox, 239 Neb. 771, 478 
N.W.2d 548 (1992). The reasonable inference of fact is that the 
knowledge of the claim served upon Robert L. Foote was 
imputed to the defendants Foote Tire and Foote Realty within 
the period of limitations. 

We find the trial court was wrong in sustaining the demurrer 
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of the defendants Foote Tire and Foote Realty, and we reverse 
the judgment dismissing the third amended petition of the 
plaintiff and remand the cause for further proceedings 
consistent with this opinion. 
REVERSEDAND REMANDED FOR 
FURTHER PROCEEDINGS. 


FREDRICK AND LEONA JANKE, APPELLANTS, V. JAMESR. CHACEET 
AL., APPELLEES. 
487 N.W.2d 301 


Filed May 12, 1992. No. A-90-200. 


1. Foreclosure: Equity: Appeal and Error. A foreclosure action is grounded in 
equity, and on appeal in such actions an appellate court tries factual questions de 
novo on the record and reaches a conclusion independent of the findings of the 
trial court. 

2. Equity. Where a situation exists which is contrary to the principles of equity and 
which can be redressed within the scope of judicial action, a court of equity will 
devise a remedy to meet the situation. 

3. Equity: Jurisdiction. A court of equity which has acquired jurisdiction of a 
matter for any purpose will retain jurisdiction for all purposes and render such 
judgmentas will protect the rights of the parties beforeit. 


Appeal from the District Court for Stanton County: 
RICHARD P. GARDEN, Judge. Affirmed as modified. 


William R. Hadley and Robert J. Kirby, of Andersen, 
Berkshire, Lauritsen, Brower & Hadley, for appellants. 


Donald H. Bowman for appellee Jack R. Chace. 
Eileen L. McBride for appellee Farm Credit Bank of Omaha. 
Sievers, Chief Judge, and HANNON and WRiIGurt, Judges. 


WRIGHT, Judge. 

Fredrick and Leona Janke appeal from the decision of the 
district court for Stanton County denying their motion for 
marshaling of assets after the district court had entered a decree 
of foreclosure. We affirm the judgment as modified in 
accordance with this opinion. 
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SCOPE OF REVIEW 

A foreclosure action is grounded in equity, and on appeal in 
such actions an appellate court tries factual questions de novo 
on the record and reaches a conclusion independent of the 
findings of the trial court. Production Credit Assn. of the 
Midlands v. Schmer, 233 Neb. 749, 448 N.W.2d 123 (1989). See 
Neb. Rev. Stat. § 25-1925 (Supp. 1991). 

Wherea situation exists which is contrary to the principles of 
equity and which can be redressed within the scope of judicial 
action, a court of equity will devise a remedy to meet the 
situation. Anderson v. Clemens Mobile Homes, 214 Neb. 283, 
333 N.W.2d 900 (1983). 

A court of equity which has acquired jurisdiction of a matter 
for any purpose will retain jurisdiction for the purpose of 
administering complete relief with respect to the subject matter. 
Hausner v. Melia, 212 Neb. 764, 326 N. W.2d 31 (1982). 

Equity looks through forms to substance; a court of equity 
goes to the root of a matter and is not deterred by forms. Miller 
yv. School Dist. No. 69, 208 Neb. 290, 303 N.W.2d 483 (1981). 

Where a court dealing in equity has property or money under 
its jurisdiction, it has power to appropriately direct its 
application in order to carry out justice. Gatchell v. Henderson, 
156 Neb. 1, 54. N.W.2d 227 (1952). 


FACTS 

The facts of this case are essentially undisputed. In 1969, the 
appellee Jack A. Chace purchased 280 acres of real estate and 
assumed a note and mortgage to appellee the Federal Land 
Bank of Omaha, now Farm Credit Bank of Omaha. On June 
19, 1980, he sold 2!/2 acres of this tract to his son, appellee 
James R. Chace, subject to Farm Credit Bank’s mortgage. 
James Chace was married to plaintiff’s daughter, Diana, and 
they borrowed $69,037.86 from Fredrick and Leona Janke to 
build a house on the 2'/2 acres and executed a mortgage to the 
Jankes to secure repayment of the loan. Farm Credit Bank of 
Omaha held a first mortgage on the entire 280 acres, with Jack 
Chace as its debtor, and the Jankes held a second mortgage on 
the 2!/2acres, with James and Diana Chace as their debtors. 

James and Diana Chace defaulted on the note to the Jankes, 
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and the Jankes foreclosed against James Chace, which was 
interrupted by his filing a chapter 7 bankruptcy. The Jankes 
obtained relief from the bankruptcy stay and obtained a decree 
of foreclosure. Diana Chace was not made a party to the 
foreclosure action. 

On December 6, 1989, a foreclosure decree was entered in 
favor of the Jankes in the amount of $116,419.41 on their note 
and mortgage, and it was declared a valid second mortgage on 
the 2'/2 acres of real estate owned by James Chace. Farm Credit 
Bank was found to hold a first mortgage position on the 2!/2 
acres described in the foreclosure decree, as well as on the 
277'/2 acres owned by Jack Chace. The first mortgage position 
held by Farm Credit Bank totaled $19,416.18. The evidence 
established the 277'/2 acres owned by Jack Chace was valued at 
$178,345. 

After entry of the decree of foreclosure on December 6, 
1989, the Jankes requested the court to marshal the assets. The 
district court entered an order on February 2, 1990, denying the 
Jankes’ application for marshaling of the assets. 

If the assets were marshaled, the Jankes’ second mortgage on 
the 2!/2 acres would become, in effect, a first mortgage. If the 
assets were marshaled, the proceeds from the foreclosure sale 
would be paid to the Jankes. Without marshaling, the first 
$19,416.18 of sale proceeds would be applied to the debt of 
Jack Chace to Farm Credit Bank, with the remainder, if any, 
being paid to the Jankes. 

The Jankes assert the district court erred in finding that the 
defendant Jack Chace had standing to oppose Jankes’ 
application for marshaling, in failing to give proper effect to the 
stipulation between Farm Credit Bank and the Jankes, and in 
denying Jankes’ application for marshaling. We discuss only 
the third assignment of error. 

At the time the Jankes loaned money to their daughter, 
Diana, and son-in-law, James Chace, and took a note on the 
2'/2 acres, the first mortgage to Farm Credit Bank which 
secured the debt of Jack Chace was of record. What the Jankes 
sought to do in this case was subordinate the mortgage of Farm 
Credit Bank with respect to the proceeds from this foreclosure 
action, even though the Farm Credit Bank mortgage was of 
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record at the time of their loan. 

The root of the matter is what to do with the $19,416.18 debt 
that is owed by Jack Chace to Farm Credit Bank. It is clear that 
courts of equity may apply the doctrine of marshaling of assets 
in proper cases. Under the doctrine of marshaling of assets, if a 
senior lienor has a lien that extends to and covers two funds or 
potential funds and if the junior lienor has recourse to only one 
of those funds to satisfy the debt due him, the senior lienor may 
be required to exhaust the funds that are exclusively available to 
him before proceeding against the fund that is also available to 
the junior lienor. See Jn re Jack Green’s Fashions for Men—Big 
& Tall, 597 F.2d 130 (8th Cir. 1979). 

In the present case, Farm Credit Bank has two tracts of land 
as security for the debt owed by Jack Chace. The Jankes have 
security only on the 2'/2 acres which is owned by James Chace. 
The debt of Jack Chace of $19,416.18 is secured by land valued 
at $178,345. However, the prerequisite for the application of 
the doctrine of marshaling of assets is the presence of a 
common debtor between the two creditors. That does not exist 
in this case. James Chace is the debtor of the Jankes, and Jack 
Chace is the debtor of Farm Credit Bank. Therefore, 
marshaling of assets is not appropriate. Although not involving 
the foreclosure of land but, rather, the replevin of a pickup, 
Platte Valley Bank of North Bend v. Kracl, 185 Neb. 168, 174 
N.W.2d 724 (1970), held that the equitable doctrine of 
marshaling rested upon the basic principle that a senior creditor 
who has two funds from which he may satisfy his debt may not 
defeat a junior creditor who may resort to only one of these 
assets. 

Kracl makes it clear that in order to marshal the assets, both 
funds must be in the hands of a common debtor of both 
creditors. 55 C.J.S. Marshaling Assets and Securities § 6 
(1948). Marshaling will not be applied where the parties 
themselves have by contract fully defined their rights with 
reference to the priority of the marshaling of their assets. 
Marshaling will not be permitted if it would hinder or impose 
hardship on the paramount creditor, inconvenience him in the 
collection of his debt, or deprive him of his rights under the 
contract. Marshaling will be denied if final satisfaction to the 
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paramount creditor.is uncertain or where the effect of applying 
the doctrine will be to compel the paramount creditor to 
proceed by an independent action, such as one for the 
foreclosure of a mortgage, since that will place an additional 
burden on the paramount creditor. It is the paramount creditor 
that cannot be prejudiced. Kracl, supra. 

Were we to stop here, the result might be technically correct 
that marshaling the assets is not available as a remedy to the 
Jankes, but the result would be patently unfair and unjust. The 
parties to the case readily admit that the matter is heard by the 
court in equity and that the court has before it all the parties and 
has proper jurisdiction. Where a court dealing in equity has 
property or money under its jurisdiction, it has power to 
appropriately direct its application in order to carry out justice. 
Gatchell v. Henderson, 156 Neb. 1, 54 N.W.2d 227 (1952). In 
Gatchell, the effect of the judgment was nevertheless to 
conclude that plaintiff did not have a timely filed mechanic’s 
lien or right to a personal judgment against the owners, but that 
he should have a lien upon $322.19, the balance of money 
concededly owing by the owners to the contractor, despite the 
fact that they could have paid any part or all of it to the 
contractor with safety and that the contractor was concededly 
then indebted to such owners in the amount of $240 for breach 
of contract. 

Although distinguishable on the facts, the Gatchell court’s 
willingness to apply equitable principles in order to obtain 
justice is readily apparent. The court applied the rule that 
ordinarily an owner has a right to offset damages for breach of 
contract against any sum of money due on his building contract 
with the contractor. “To refuse to apply such arule. . . would 
require the innocent owners, who were guilty of no wrong 
whatever, to pay plaintiff $322.19 when there was no liability to 
him therefor or for any other amount [and it] was neither 
justice or equity.” Gatchell, 156 Neb. at 11, 54N.W.2d at 233. 

To require the Jankes to pay $19,416.18 to Jack Chace via the 
debt to Farm Credit Bank would be neither justice nor equity. 
“ « “Fquity will devise a remedy to meet emergencies, and will 
adjust the property interests of litigants whenever it can do so 
without prejudice to the legal or equitable rights of any 
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person.” ’ ” Jd., quoting Penn Mutual Life Ins. Co. v. Katz, 
139 Neb. 501, 297 N.W. 899 (1941). The paramount question, 
“Why should the Jankes pay Jack Chace’s debt to Farm Credit 
Bank?” has not been answered by the appellees. 

The parties to this litigation previously defined their rights 
with reference to the priority of the assets by contract. The 
mortgage the Jankes foreclosed against James Chace was 
executed on June 4, 1984, and filed 2 days later with the register 
of deeds of Stanton County. However, the real estate mortgage 
covering the entire 280 acres in favor of Farm Credit Bank was 
dated November 28, 1967, in the amount of $28,500, and 
recorded with the register of deeds of Stanton County on 
November 29, 1967. When the Jankes made the loan to James 
Chace, they knew, or should have known, that they were in a 
secondary position behind Farm Credit Bank. The financial 
risk they took by being in a secondary position should have 
been obvious to them. But the Jankes’ failure to obtain a 
subordination from Farm Credit Bank does not justify their 
payment of Jack Chace’s debt. 

Equity will not permit us to prejudice the rights of Farm 
Credit Bank, which clearly did nothing but establish its rights 
by contractual agreement of record. Equity will also not permit 
us to require the Jankes to pay the debt of Jack Chace to Farm 
Credit Bank without imposing upon Chace some obligation to 
repay the debt to the Jankes. The basis for allowing relief to the 
Jankes was stated in Redding v. Gibbs, 203 Neb. 727, 738-39, 
280 N. W.2d 53, 60 (1979), quoting Justice Cardozo’s dissenting 
opinion in Graf v. Hope Building Corp., 254 N.Y. 1, 171 N.E. 
884 (1930): 

“True, indeed, it is that accident and mistake will often be 
inadequate to supply a basis for the granting or 
withholding of. equitable remedies where the 
consequences to be corrected might have been avoided if 
the victim of the misfortune had ordered his affairs with 
reasonable diligence. . . . The restriction, however, is not 
obdurate, for always the gravity of the fault must be 
compared with the gravity of the hardship. . . . Let the 
hardship be strong enough, and equity will find a way, 
though many a formula of inaction may seem to bar the 
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path....” 

In the present case, the court was technically correct in 
denying the Jankes’ request to marshal the assets. This could 
prejudice an innocent party, Farm Credit Bank, but would 
create an undeserved windfall in favor of Jack Chace at a cost 
of $19,416.18 to the Jankes. The gravity of the fault of the 
Jankes must be weighed against the gravity of the hardship. 
Having obtained jurisdiction of the subject matter and the 
parties, a court of equity will retain it for all purposes and 
render such judgment as will protect the rights of the parties 
before it. Hausner v. Melia, 212 Neb. 764, 326 N.W.2d 31 
(1982). This is an action in equity, and the law requires the court 
on appeal to try the factual questions de novo on the record and 
reach an independent conclusion without reference to the 
findings of the trial court. Production Credit Assn. of the 
Midlands v. Schmer, 233 Neb. 749, 448 N.W.2d 123 (1989). 

The facts are essentially undisputed, and the following 
principles control the decision in this case: Having properly 
acquired jurisdiction in a matter for equitable relief, the court 
may make a complete adjudication of all matters properly 
presented and involved in the case and grant relief, legal or 
equitable, as may be required and thus avoid unnecessary 
litigation. Miller v. School Dist. No. 69, 208 Neb. 290, 303 
N.W.2d 483 (1981). When equity once acquires jurisdiction, it 
will retain it so as to afford complete relief. Miller, supra; Hardt 
v. Orr, 142 Neb. 460, 6 N.W.2d 589 (1942). “ ‘Equity looks 
through forms to substance,’ or as stated in similar language, 
‘A court of equity goes to the root of a matter and is not 
deterred by forms.’ ” Darnell v. City of Broken Bow, 139 Neb. 
844, 854, 299 N.W. 274, 281 (1941). 

The court in Anderson v. Clemens Mobile Homes, 214 Neb. 
283, 333 N.W.2d 900 (1983), held that where a situation exists 
which is contrary to the principles of equity and which can be 
redressed within the scope of judicial action, a court of equity 
will devise a remedy to meet the situation. 

Having concluded that equitable principles require that the 
court devise a remedy to meet the situation, we direct that the 
debt of Jack Chace, as evidenced by the note assumed by him 
pursuant to an agreement entitled “Assumption Agreement 
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and Notice of Change of Ownership,” dated March 18, 1969, 
and the mortgage securing the same duly recorded in book 64, 
page 203, of the mortgage records of Stanton County, 
Nebraska, in the amount of $19,416.18 as per the decree of the 
district court dated December 21, 1989, plus accrued interest 
shall be paid to Farm Credit Bank of Omaha from the proceeds 
of the foreclosure sale. Upon said payment, Farm Credit Bank 
shal! sell, convey, transfer, and assign to Fredrick and Leona 
Janke all of its right, title, and interest in the note and mortgage 
on said real estate. 

Fredrick and Leona Janke, upon assignment of said 
mortgage, are authorized to subordinate said mortgage to their 
mortgage duly recorded on June 6, 1984, in book 72, page 526, 
of the mortgage records of Stanton County, Nebraska, so as to 
be able to convey said 2!/2 acres free and clear of the existing 
mortgage of Farm Credit Bank of Omaha. They shall apply the 
proceeds of the foreclosure first to the payment of the note to 
Farm Credit Bank, as described above, and the remaining 
proceeds shall be applied as set forth in the decree of the district 
court dated December 21, 1989. 

AFFIRMED AS MODIFIED. 


DENNIS J. POLLY, APPELLANT, V. LINDA L. POLLY, APPELLEE. 
487 N.W.2d 558 


Filed May 12, 1992. No. A-90-271. 


1. Divorce: Appeal and Error. Appellate review of a dissolution of marriage is de 
novo on the record to determine whether there has been an abuse of discretion by 
the trial court, whose judgment will be upheld in the absence of any abuse of 
discretion. 

. When the evidence is in conflict, the appellate court considers, 
and may give weight to, the fact that the trial court heard and observed the 
witnesses and accepted one version of the facts rather than another. 

3. Property Division: Pensions. Pension plans shall be included as a part of the 
marital estate for purposes of the division of property at the time of dissolution. 

4. Divorce: Pensions. The value of a pension plan should be determined at the time 
of the decree. 
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5. Rules of the Supreme Court: Child Support: Presumptions: Evidence. The 
Nebraska Child Support Guidelines shal! be applied as a rebuttable 
presumption, and child support payments should be set according to the 
guidelines unless one or both of the parties produce sufficient evidence to rebut 
the presumption. 

6. Divorce: Attorney Fees: Alimony: Appeal and Error. The awards of attorney 
fees and alimony ina marriage dissolution are initially entrusted to the discretion 
of the trial judge and, on appeal, will be affirmed absent an abuse of discretion. 


Appeal from the Separate Juvenile Court of Sarpy County: 
GEORGE A. THOMPSON, Judge. Affirmed. 


Mark S. Bertolini, of Bertolini, Schroeder & Blount, for 
appellant. : 


Lisa C. Lewis, of Byrne, Rothery, Lewis, Tubach, Zielinski & 
Peterson, for appellee. 


Sievers, Chief Judge, and HANNONand WRIGHT, Judges. 


WRIGHT, Judge. 

This is an appeal from the trial court’s order directing the 
petitioner husband to pay attorney fees, alimony based on a 
pension plan, and all uninsured medical, dental, and 
orthodontic care, and the court’s division of the marital 
property and allocation of the marital debts. 

Appellate review of a dissolution of marriage is de novo on 
the record to determine whether there has been an abuse of 
discretion by the trial court, whose judgment will be upheld in 
the absence of any abuse of discretion. Druba v. Druba, 238 
Neb. 279, 470 N. W.2d 176 (1991). 

When the evidence is in conflict, the appellate court 
considers, and may give weight to, the fact that the trial court 
heard and observed the witnesses and accepted one version of 
the facts rather than another. Beran v. Beran, 234 Neb. 296, 450 
N.W.2d 688 (1990). 


FACTS 
Dennis J. and Linda L. Polly were married July 15, 1972, 
and two children were born of the marriage, Chad Russell, 
born June 2, 1973, and Teresa Ann, born June 30, 1975. The 
dissolution proceeding was transferred to the separate juvenile 
court of Sarpy County on November 20, 1989. 
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Custody of Chad was awarded to Dennis subject to 
visitation, and Linda was ordered to pay $50 per month for 
support until Chad reached the age of 19. Teresa remained in 
the custody of the court, with placement by the Department of 
Social Services. Dennis was ordered to maintain both children 
on his health insurance policy and to pay all medical, dental, 
orthodontic, and optical expenses not covered by insurance. 

Dennis was ordered to pay alimony of $300 per month for 12 
months and then $400 per month for 48 months, terminable 
upon the death of either party or Linda’s remarriage. In 
addition, Dennis was ordered to pay alimony to Linda of $250 
per month for life, not subject to termination upon her 
remarriage. The $250 alimony payments were ordered to 
commence in the year 2004, at which time Dennis would receive 
$850 per month from his pension plan. 

The court assigned the following values and debts to the 
parties: 


Dennis Linda 
Household goods and 
personal property $ 6,990.00 $ 3,600.00 
Car equity 1,400.00 2,500.00 
Stock 2,313.29 -0- 
TOTAL 10,703.29 6,100.00 
Less debts (12,817.51) (10,191.91) 


NET DISTRIBUTION —= $(2,114.22) —$(4,091.91) 


To further equalize the estates, the court ordered Dennis to 
pay Linda $988.84 and ordered Linda to pay Dennis $993. The 
court found that Linda’s basic needs totaled $1,109 per month. 
At full-time employment, she was earning a net of $580 per 
month. Dennis’ basic needs for himself and his son were $1,080 
monthly. He had additional payments of $981 per month for a 
total of $2,061 per month, and his net monthly income was 
$2,296. 

At the time of the decree, Dennis was age 40 and worked as a 
technical support troubleshooter for computer systems at US 
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West Communications. Linda worked for a short time as a 
cook and cleaner at a service station and testified that she would 
be working full time in another month. 

Dennis assigned as error that the trial court’s decision was 
contrary to the evidence and the law and the court abused its 
discretion (1) by ordering him to pay $1,250 toward Linda’s 
attorney fees and all of the court costs; (2) by ordering him to 
pay alimony based on his unvested pension plan; (3) by 
awarding alimony that was excessive for too long a period of 
time; (4) by requiring him to pay all uninsured medical, dental, 
and orthodontic care; and (5) in the division of the personal 
property and marital debts. 


PENSION PLAN 

The court ordered Dennis to pay $250 per month as alimony 
from his pension plan beginning in the year 2004, to be 
terminated only upon the death of either party. Neb. Rev. Stat. 
§ 42-366(8) (Reissue 1988) requires the court to “include as part 
of the marital estate, for purposes of the division of property at 
the time of dissolution, any pension plans, retirement plans... 
whether vested or not vested.” Pension plans shall be included 
as a part of the marital estate for purposes of the division of 
property at the time of dissolution. Kullbom v. Kullbom, 209 
Neb. 145, 306 N. W.2d 844 (1981). 

The problem is when and how to value the pension plan for 
purposes of dividing the marital property at the time of the 
dissolution. The plans are often unmatured and subject to 
change in value depending upon whether the employee 
continues to work, the age of retirement, and a variety of other 
factors that may apply to a specific plan. Prior to the adoption 
of § 42-366(8), the pension plan of one party was not a joint 
fund for the benefit of the other party and was not ordinarily 
divided in the property settlement. In certain situations, it was 
considered as a source for the payment of alimony. Witcig v. 
Witcig, 206 Neb. 307, 292 N.W.2d 788 (1980); Howard vy. 
Howard, 196 Neb. 351, 242 N.W.2d 884 (1976). 

In the present case, the court attempted to divide the pension 
plan by awarding Linda $250 per month alimony to commence 
in the year 2004. The problem with such an award was that at 
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the time of the decree the value of the plan, if Dennis were to 
voluntarily retire from his employment, was $76 per month. If 
he continued his present employment, his pension plan would 
pay him $850 per month in 2004. 

Section 42-366(8) requires pension plans to be included as a 
part of the marital estate. The value of the plan should be 
determined at the time of the decree. In Raley v. Raley, 218 
Neb. 644, 357 N.W.2d 470 (1984), the court awarded the wife 
$200 per month as one-half of the amount the husband would 
receive as a retirement benefit if he were to retire from the U.S. 
Postal Service as of the date of the decree. The court made the 
award based upon the value of the plan at the time of the decree. 

The reason for considering pension plans in the award of 
alimony was prompted by the decision of the U.S. Supreme 
Court in McCarty v. McCarty, 453 U.S. 210, 101 S. Ct. 2728, 
69 L. Ed. 2d 589 (1981), which held that military pensions could 
not be considered part of the marital estate. Thus, alimony 
became the vehicle by which pension plans were considered in 
the division of the marital assets. In Pyke v. Pyke, 212 Neb. 
114, 321 N.W.2d 906 (1982), the court recognized that the 
spouse required to pay alimony may have income from a 
military pension from which the spouse would be able to make 
alimony payments, although the court was prohibited from 
making an award of part of the pension to the nonmilitary 
spouse. 

The effect of the Uniformed Services Former Spouses 
Protection Act, 10 U.S.C. § 1401 et seq. (1988), passed in 1982, 
is that nondisability military pensions need no longer be treated 
differently than nonmilitary pensions. The nonmilitary spouse 
is now entitled to an interest in the military pension. Taylor v. 
Taylor, 217 Neb. 409, 348 N. W.2d 887 (1984). 

Alimony has been used for the division of pension plans, but 
it is the exception and not the rule. The Nebraska Supreme 
Court has not favored lifetime awards of alimony, Albers v. 
Albers, 213 Neb. 471, 329 N.W.2d 567 (1983), but it has 
approved the trial court’s use of such awards, Hildebrand v. 
Hildebrand, 239 Neb. 605, 477 N.W.2d 1 (1991). Hildebrand 
recognized that the awarding of alimony in a specified amount 
to one spouse for his or her lifetime was an appropriate method 
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of dealing with the other spouse’s pension funds. 

In Hildebrand, the husband was scheduled to retire from the 
U.S. Air Force on February 1, 1991, with gross retirement pay 
of $1,711 per month. The trial court awarded the wife alimony 
of $500 per month for 6 months, then $200 per month for her 
lifetime, regardless of whether she remarried. The court had 
estimated that the wife’s share of the pension for her 6 years of 
marriage was approximately $200 per month. The Supreme 
Court recognized the trial court’s attempts to estimate the wife’s 
share of the pension which accrued during the marriage, but 
modified the award and gave the wife $400 per month for the 
rest of her life. This would compute to about 23 percent of the 
retirement benefits. Hildebrand did not have the problem of 
valuation of the pension plan because the retirement was nearly 
contemporaneous with the divorce and no substantial amount 
of additional worktime was needed before the monthly pension 
was established at the level of $1,711 per month, the basis the 
court used for its award. In the present case, Dennis must 
remain employed for another 15 years in order to increase the 
value of the pension plan from $76 per month to $850 per 
month. 

The Supreme Court of Wisconsin in Bloomer v. Bloomer, 84 
Wis. 2d 124, 267 N.W.2d 235 (1978), discussed methods of 
valuing pension plans, depending upon the circumstances and 
status of the parties in each case. The court noted that it was 
clear that any contributions to the retirement fund after the 
divorce, whether made by employee or employer, would not be 
an asset of the marital estate subject to division. Only that part 
of the fund or the benefits under it which are attributable to the 
marriage should be considered. This finding is in accordance 
with Hildebrand, where the court noted that the portion of the 
pension earned during the couple’s first marriage was not a 
marital asset and that only the part of the pension earned 
during their second marriage was subject to distribution as a 
marital asset. See § 42-366(8). 

Bloomer correctly recognized that in many divorces the 
pension plans are the most significant marital assets. As noted 
by the court, the problems of valuing a pension plan are 
numerous and varied. If the employee continues to work, the 
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plan is deferred compensation and incentive for the employee 
to remain with his employer. The plan may continue to grow 
with contributions from both employer and employee, which 
creates a larger benefit that is deferred to retirement age. 
Voluntary retirement before a certain age may create penalties 
for the employee which depend upon the nature and content of 
the plan. Most plans will return the employee’s contributions 
but may severely limit the contributions made by the employer 
unless the employee remains until the plan vests or matures ona 
certain date. 

Three possible methods of valuing the pension plan at the 
date of the dissolution were discussed in Bloomer. One method 
is to determine the amount of the contribution made by the 
husband or wife and award the spouse an appropriate share. 
Another method is to “attempt” to calculate the present value 
of the retirement benefits when they vest under the terms of the 
pension plan. This method involves considerable speculation 
and uncertainty. The third and most widely accepted method is 
to determine a fixed percentage of the future benefits to be paid 
to the spouse, payable if and when they are payable to the 
owner of the plan. 

We do not adopt the court’s conclusion in Bloomer that in 
awarding a percentage of the pension plan it is unnecessary to 
determine the value of the pension fund. The percentage of the 
pension plan awarded must be considered in relation to the 
value of the remaining property in the division of the assets 
acquired during the marriage. Pension plans are marital assets 
to be considered for purposes of the division of property at the 
time of dissolution. § 42-366(8). The determination of the 
percentage should be based upon the value of the plan at the 
time of the decree. This method avoids penalizing the owner of 
the plan if he or she were to retire early. 

We mention the income tax consequences of early 
withdrawal just to point out another potential problem with the 
distribution of pension plans and to recognize that taxes may 
further limit the amount available upon distribution in a lump 
sum. Calling such distributions alimony may create 
unanticipated income tax consequences as opposed to a 
distribution of property contemplated by § 42-366(8). 
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In the case at bar, the court attempted to divide the marital 
estate equally between the parties. It determined that $250 per 
month commencing in the year 2004 should be awarded as 
alimony for life. The court found that Dennis had a net 
monthly income of $2,296 and that Linda had a net monthly 
income of $580. The ultimate test in determining alimony is one 
of reasonableness. Raley v. Raley, 218 Neb. 644, 357 N.W.2d 
470 (1984). We find there was no abuse of discretion in the $250 
a month alimony award, as the court attempted to divide the 
pension plan. 

We recognize the problem with awards of this type because 
the pension plan was not valued and a percentage awarded as of 
the date of the decree and the division of the plan was addressed 
as alimony in a fixed amount. Since there is a possibility that 
Dennis’ pension plan could be considerably less if he were to 
retire early from his employment with US West, Dennis may 
have to seek a modification of the award if he does not receive 
the amount described in the pension plan or its equivalent 
because of life’s uncertainties or any other reason. 


CHILD SUPPORT 

The trial court awarded $50 per month in child support 
payable from Linda to Dennis. Exhibit 19 offered by Linda 
showed the obligation of Linda, pursuant to the Nebraska 
Child Support Guidelines, to be $84.87 per month. The child 
support guidelines shall be applied as a rebuttable presumption. 
The guidelines state that all orders for child support obligations 
shall be established in accordance with the provisions of the 
guidelines unless the court finds in writing or on the record that 
one or both of the parties have produced sufficient evidence to 
rebut the presumption that the guidelines should be applied. 

In general, child support payments should be set according 
to the guidelines established by the Nebraska Supreme Court. 
Knippelmier v. Knippelmier, 238 Neb. 428, 470 N.W.2d 798 
(1991). The trial court made no findings, and the award of $50 
per month is therefore modified to award the sum of $84.87 per 
month child support payable from Linda to Dennis. 


ATTORNEY FEES 
We find no abuse of discretion in the award of the sum of 
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$1,250 toward Linda’s attorney fees and costs. The award of 
attorney fees in marriage dissolution cases is initially entrusted 
to the discretion of the trial judge and, on appeal, will be 
affirmed absent an abuse of discretion. Hamm v. Hamm, 228 
Neb. 294, 422 N.W.2d 336 (1988). 


ALIMONY 

The trial court awarded Linda alimony in the sum of $300 
per month for 12 months and $400 per month for 48 months, 
plus $250 per month commencing August 1, 2004, which has 
been discussed above. The award of alimony is a matter which 
is initially entrusted to the discretion of the trial judge and, on 
appeal, that award should be affirmed in the absence of an 
abuse of discretion. Mellor v. Mellor, 235 Neb. 361, 455 
N.W.2d 177 (1990). 

The ultimate test in determining the appropriateness of 
awards of alimony is reasonableness as determined by the facts 
in each case. Helms v. Helms, 234 Neb. 630, 452 N.W.2d 269 
(1990). We find that the award of alimony was reasonable, and 
we affirm the award of alimony for 12 months and 48 months, 
respectively. The award of alimony in the sum of $250 per 
month commencing in 2004 is affirmed as per our above 
findings. 


DIVISION OF PROPERTY AND DEBTS 

Dennis argues that the division of the property was an abuse 
of discretion because certain debts were not included for which 
he was responsible and because attorney fees were not included 
for the costs of this action, which debts and fees amounted to 
$10,659 more than determined by the court. 

Upon our de novo review of the record, we cannot say the 
trial court was wrong in its determination of the value of the 
personal property or in its assessment of the debts and the 
division of the personal property. We therefore affirm the 
court’s division of the personal property. 


MEDICAL INSURANCE AND EXPENSES 
Dennis was ordered to retain the children on his employee 
health insurance policy, for which he pays no premium, and to 
pay all uninsured medical, dental, orthodontic, and optical 


130 1 NEBRASKA APPELLATE REPORTS 


expenses for the parties’ minor children. He argues that the 
order to pay all uninsured expenses is an abuse of discretion and 
that Linda should be required to contribute at least 11.5 percent 
of these expenses, increasing to 25 percent when she begins 
full-time employment. We do not find that the court abused its 
discretion in making this award. The record is clear that Dennis 
earns a much greater salary than Linda, and as such he is in a 
much better position to pay these expenses. 

For the above reasons, the decree of the court is affirmed. 
Each party shall pay his or her own attorney fees for services in 
this court. 

AFFIRMED. 


JAMES C. RAy, APPELLANT, V. NEBRASKA CRIME VICTIM’S 
REPARATIONS COMMITTEE, APPELLEE. 
487 N.W.2d 590 


Filed May 12, 1992. No. A-90-325. 


1. Judgments: Jurisdiction: Appeal and Error. The determination of a district 
court’s jurisdiction is a matter of law, and in reviewing the jurisdictional 
determination, an appellate court must reach an independent conclusion. 

2. Service of Process: Notice. Neb. Rev. Stat. §§ 25-508.01 through 25-514.01 
(Reissue 1989) use the words “may be served,” and in this context, “may” 
qualifies the methods of acceptable service, not the entity to be served. If the 
party is a state agency, service must be made on the Attorney General. 

3. Statutes: Legistature: Intent. Statutes should be read, when possible, to 
effectuate the legislative intent. 

4. Service of Process: Notice: Intent. The intent of service of a summons under 
Neb. Rev. Stat. § 25-510.02 (Reissue 1989) is to provide for adequate notice of 
commencement or pendency of litigation, eliminate ineffectual and inefficient 
service, and simplify service against the state. 


Appeal from the District Court for Lancaster County: 
DoNnaALDE. ENDACOTT, Judge. Affirmed. 


Dorothy A. Walker, of Mowbray & Walker, PC., for 
appellant. 


Robert M. Spire, Attorney General, and Lynne R. Fritz for 
appellee. 
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CONNOLLY, IRWin, and MILLER-LERMAN, Judges. 


MILLER-LERMAN, Judge. 

Appellant, James C. Ray, filed a claim under the Nebraska 
Crime Victim’s Reparations Act, which claim was denied by the 
Nebraska Crime Victim’s Reparations Committee. The 
committee reports to the Nebraska Commission on Law 
Enforcement and Criminal Justice. The committee is composed 
of commission members. Neb. Rev. Stat. § 81-1802 (Reissue 
1987). Ray appealed the decision to the district court for 
Lancaster County, naming the committee as the sole 
respondent. The committee made a special appearance, 
objecting to the court’s jurisdiction on the ground that service 
of summons was not properly accomplished. The district court 
dismissed the action on February 27, 1990, at Ray’s costs. Ray 
subsequently perfected this appeal. On appeal, Ray claims that 
the trial court erred in granting the special appearance and 
dismissing the case. For the reasons recited below, we affirm. 

The determination of a district court’s jurisdiction is a matter 
of law, and in reviewing the jurisdictional determination, an 
appellate court must reach an independent conclusion. 
Williams v. Gould, Inc. ,232 Neb. 862, 443 N.W.2d 577 (1989). 

After Ray’s claim for medical expenses was denied by the 
committee on the ground that Ray was not an “innocent 
victim,” Ray sought judicial review in the nature of an appeal to 
the district court. Ray served summons upon the only party of 
record, the Nebraska Crime Victim’s Reparations Committee, 
by directing service to its chairman, John Paris. There is no 
dispute that the committee, via Paris, was timely served. 
Whether Paris qua chairman should have been named and 
served separately is not before this court, and the court 
expresses no view thereon. 

The committee, through the Attorney General, filed a 
special appearance, asserting that service on the committee is 
tantamount to service on a state agency and that service upon a 
state agency can be accomplished only by serving the Attorney 
General, pursuant to Neb. Rev. Stat. § 25-510.02 (Reissue 
1989). At oral argument, Ray’s counsel agreed that the 
committee is a state agency for purposes of § 25-510.02. The 
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statute provides in relevant part: 

(1) The State of Nebraska, any state agency as defined 
in section 81-8,210, and any employee of the state as 
defined in section 81-8,210 sued in an official capacity 
may be served by leaving the summons at the office of the 
Attorney General with the Attorney General, deputy 
attorney general, or someone designated in writing by the 
Attorney General, or by certified mail service addressed to 
the office of the Attorney General. 

Since the summons was initially served only on the chairman of 
the committee and not the Attorney General, the committee 
asserted that the district court did not have jurisdiction. The 
Attorney General further argued that subsequent and untimely 
service on the Attorney General did not cure the alleged 
jurisdictional defect. 

On appeal, the committee asserts in its brief that § 25-510.02 
“provides the exclusive means by which the State may be 
summoned into court. The Legislature has provided no other 
manner in which summons may be served in an action against 
the State, a State agency, or a State official.” Brief for appellee 
at 5. The committee thus concludes that service is ineffective 
unless made on the Attorney General by the methods provided 
for under § 25-510.02(1). In contrast, Ray argues on appeal 
that because § 25-510.02 contains the word “may,” service in 
this case on the Attorney General is discretionary. Accordingly, 
Ray contends that service in the usual civil manner, as provided 
by Neb. Rev. Stat. § 25-505.01 (Reissue 1989), and not on the 
Attorney General is also proper. 

Neb. Rev. Stat. §§ 25-508.01 through 25-514.01 (Reissue 
1989) provide for service on individuals, corporations, the 
state, political subdivisions, dissolved corporations, 
partnerships, unincorporated associations, and agents. 
According to the language of each of these sections, the object 
of service “may be served” by the functional equivalent of 
personal service, residential service, or certified mail. In the 
foregoing statutes, “may” qualifies the methods of acceptable 
service, not the entity to be served. An examination of 
§ 25-510.02 individually and in the context of these service 
statutes supports the committee’s argument that the Attorney 
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General must be served on behalf of the committee and that 
service on the Attorney General may be accomplished by one of 
the methods for which provision is made in § 25-510.02(1). 

The Nebraska Supreme Court has held that, generally, the 
word “may” ina statute “will be given its ordinary, permissive, 
and discretionary meaning unless it can be shown that the intent 
of the drafters would be defeated by the application of such a 
meaning.” Jn re Application A-15738, 226 Neb. 146, 158, 410 
N.W.2d 101, 108 (1987). The intent of service of summons is to 
provide for notice of commencement or pendency of litigation 
to the parties. See Heithoff v. Nebraska State Bd. of Ed., 230 
Neb. 209, 430 N.W.2d 681 (1988). The legislative history of 
§ 25-510.02 (1983 Neb. Laws, L.B. 447) makes clear that 
service on the state or its agencies, pursuant to § 25-510.02, was 
for the purpose of giving the state or its agencies adequate 
notice of the case against it. Judiciary Committee Hearing, 
L.B. 447, 88th Leg., Ist Sess. (Mar. 16, 1983). L.B. 447 sought 
to simplify service generally. Jd. at 4. Specifically, L.B. 447 
sought to eliminate ineffectual service, such as by posting, id. at 
6-7, and inefficient service, such as by service on the Governor, 
id. at9. 

To summarize, the court finds that based on the facts of this 
appeal, the committee is a “state agency” for purposes of 
service under § 25-510.02 and that service should have been 
made on the Attorney General or as otherwise provided in 
§ 25-510.02. The court notes that the expression “may be 
served” on the Attorney General, in § 25-510.02, qualifies the 
manner, not the object, of service and that such construction is 
supported by the legislative intent behind adoption of 
§ 25-510.02. 

The district court’s dismissal of the case is affirmed. 

AFFIRMED. 
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ELIZABETH R. RIGATUSO, APPELLANT, V. DENNIS D. Lowe, 
APPELLEE. 
503 N.W.2d 845 


Filed May 19, 1992. No. A-89-1487. 


1. Jury Instructions. The trial judge has the duty to correctly instruct the jury on 
the law. 

2. Motor Vehicles: Right-of-Way. A motor vehicle having started to cross an 
intersecting street in accordance with the signal light is ordinarily entitled to 
complete the crossing notwithstanding a change in the light. 

. A motorist who enters an intersection with a favorable signal is 

required to stop for oncoming traffic and must continue to yield the 

right-of-way to all oncoming traffic affected by the movement of his vehicle. 


Appeal from the District Court for Douglas County: 
STEPHENA. Davis, Judge. Affirmed. 


Dennis C. Magnuson, of Gast & Peters, for appellant. 


Robert D. Mullin, Jr., and Geoffrey V. Pohl, of McGrath, 
North, Mullin & Kratz, P.C., for appellee. 


Sievers, Chief Judge, and HANNON and WRIGHT, Judges. 


HANNON, Judge. 

The parties were involved in an automobile accident at the 
intersection of 24th and Martha Streets in Omaha, Nebraska. 
The plaintiff’s suit for personal injury damages resulted in a 
verdict for the defendant. The plaintiff appeals, and the only 
issue is whether the trial court erred in giving instruction No. 
20. 

On May 5, 1987, at approximately 5:30 p.m., the appellant, 
Elizabeth R. Rigatuso, was traveling southbound on 24th Street 
in the curb lane and the appellee, Dennis D. Lowe, was 
traveling northbound in the inside lane of 24th Street. Lowe 
intended to turn west onto Martha Street, and as he approached 
the intersection, he activated his left turn signal and slowed 
down, entering the intersection on a green light. As Lowe 
waited to turn left, he stopped his automobile to wait for 
oncoming southbound traffic to clear the intersection. The 
point at which he stopped is in dispute. The evidence on the 
position of the vehicle in the intersection is conflicting. There is 
evidence that the vehicle was partially in the intersection, a third 


RIGATUSO v. LOWE 135 
Cite as 1 Neb. App. 134 


in the intersection, and a half in the intersection. 

Lowe testified he looked north on 24th Street before making 
the turn and did not see Rigatuso’s vehicle. The light controlling 
the traffic on 24th Street turned amber, and sometime 
thereafter Lowe began his left turn. At the same time, Rigatuso 
came into the 24th and Martha Streets intersection 
southbound, and the two cars collided. There was conflicting 
testimony at trial as to whether the 24th Street traffic signal was 
amber or red when Rigatuso entered the intersection. Lowe and 
a passenger in his vehicle each testified the traffic light had 
changed from amber to red just before he started his left-hand 
turn. Another passenger in Lowe’s vehicle testified the traffic 
signal was amber when he last saw it before Lowe turned. 
Rigatuso and her passenger testified their light was amber when 
Rigatuso entered the intersection. Rigatuso sustained personal 
injuries in the resulting collision and sued Lowe for negligence. 
The jury rendered a verdict in favor of Lowe. 

At the trial, Rigatuso objected to jury instruction No. 20, 
which stated: “A driver entering an intersection with traffic 
lights in his favor, and having stopped within the intersection, 
may complete his movement through the intersection 
notwithstanding a change in the traffic lights, subject to the 
rules set forth in all these instructions.” 

This objection was overruled, and Rigatuso maintains the 
trial court erred by giving instruction No. 20 because (1) the 
instruction referred only to the masculine gender, so as to infer 
its applicability to the appellee only; (2) the instruction is an 
original creation of the court and has no basis for application to 
the present factual situation; and (3) the instruction infers that 
the appellee could complete his turn through the intersection, in 
disregard of the consequences of his actions. 

In determining the sufficiency of jury instructions on appeal, 
the court will read the instructions as a whole, and when they 
fairly submit the case and the jury could not have been misled, 
there is no prejudicial error. Bishop v. Farm Bureau Life Ins. 
Co., 228 Neb. 74, 421 N.W.2d 423 (1988). In an appeal based on 
the claim of an erroneous instruction, the appellant has the 
burden to show that the questioned instruction was prejudicial 
or otherwise adversely affected a substantial right of the 
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appellant. Sikyta v. Arrow Stage Lines, 238 Neb. 289, 470 
N.W.2d 724 (1991). 

Rigatuso asserts that instruction No. 20 is prejudicial 
because it uses the masculine pronoun “his” instead of being 
gender neutral. She urges that if the instruction had been 
written in a gender-neutral manner and the phrase “and having 
stopped within the intersection” had been omitted, the 
instruction would have been a correct statement of law and 
applicable to both parties. The appellant has cited the court to 
no authority, nor is the court aware of any authority, requiring 
jury instructions to be gender neutral. The instruction covers 
the only driver who stopped within the intersection, that is, the 
appellee. The instruction obviously refers only to the lone 
masculine driver. The appellant fails to explain how the jury 
was confused or how the appellant was ultimately prejudiced by 
use of the masculine pronoun in the instruction, and this court 
cannot think of any prejudice to the appellant in this case. 

The appellant asserts that instruction No. 20 is an incorrect 
statement of the law because it unduly emphasizes the rights of 
a left-turning motorist and instructs the jury that a left-turning 
motorist has the right after entering an intersection on a green 
light and stopping for oncoming traffic to complete his turn 
regardless of the presence of traffic in or approaching the 
intersection. By its terms, the instruction does not say what the 
appellant argues it says. 

The appellant argues that the “homegrown” instruction does 
not correctly reflect the law. A trial judge has the duty to 
instruct the jury on the issues presented by the pleadings and the 
evidence. In re Estate of Camin, 212 Neb. 490, 323 N.W.2d 827 
(1982). Efficiency usually requires judges to copy instructions 
from form books, previously used instructions, or other cases, 
but if these sources are not available, a judge has no alternative 
but to draft such instructions as the facts of the case and the law 
require. The sole inquiry should be whether the instructions 
correctly reflect the law applicable to the case. 

In this case, the appellee’s version of the evidence shows that 
the appellee entered the intersection on a green light to make a 
signaled left-hand turn and that oncoming traffic required him 
to stop until the light turned red. The court had the duty to 
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instruct the jury on the rights and duties of a left-turning 
motorist in that situation. It is surprising that prior case law 
does not give a clearer indication of the rights of such a motorist 
in the position the appellee found himself. The case Laurinat v. 
Giery, 157 Neb. 681, 61 N.W.2d 251 (1953), involved an 
accident between a motorist and a pedestrian at an intersection 
controlled by a traffic light. In that case the Supreme Court 
stated, “A motor vehicle having started to cross an intersecting 
street in accordance with the signal light is ordinarily entitled to 
complete the crossing notwithstanding a change in lights.” Id. 
at 686, 61 N.W.2d at 255. The rule is nothing but common sense 
and the practice followed by most motorists. In a later case, 
Thomas v. Owens, 169 Neb. 364, 99 N.W.2d 611 (1959), the 
right of the motorist turning left to complete the turn was 
recognized, but the Supreme Court found that under the facts 
in the case, the slow movement of the vehicle turning left might 
have been reasonably interpreted by the oncoming motorist as 
an indication the oncoming vehicle could pass in front of the 
vehicle turning left. This was a question left to the jury. 

In Heavican v. Holbrook, 187 Neb. 814, 194 N.W.2d 208 
(1972), the Supreme Court approved the rule in Laurinat v. 
Giery, supra, but went on to say: “The right-of-way of the left 
turning motorist over through traffic entering on the green 
signal, however, exists only if the motorist making the left turn 
entered the intersection on a favorable signal and the turning 
movement is continuous.” Heavican, 187 Neb. at 818-19, 194 
N.W.2d at 211. The Heavican rule does not strictly apply to the 
case at hand because the evidence shows the appellee’s turning 
movement was not continuous. However, instruction No. 20 
does not tell the jury that the appellee had the right-of-way over 
the oncoming traffic, but, rather, that the appellee had the right 
to complete the turn, “subject to the rules set forth in all these 
instructions.” By reference to “the rules set forth in all these 
instructions,” the jury was told that a motorist who enters an 
intersection with a favorable light is required to stop for 
oncoming traffic and must continue to yield the right-of-way to 
all oncoming traffic affected by the movement of his vehicle. 
Several more generalized instructions, such as instructions 
regarding reasonable care and the effect of red and amber 
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lights, were also set forth in the instructions. Without 
instruction No. 20, the jury might well have concluded 
incorrectly that the appellee had a duty to remain in the 
intersection until the light controlling his vehicle’s movement 
turned green. He had no such duty, and the court properly gave 
the instruction. 
The judgment of the district court is affirmed. 
AFFIRMED. 


JANICE RAY EISENMANN, APPELLEE, V. DAVID JOSEPH EISENMANN, 
APPELLANT. 
488 N.W.2d 587 


Filed May 19, 1992. Nos. A-90-096, A-90-358. 


1. Modification of Decree: Appeal and Error. An application for modification of a 
decree of dissolution is reviewed de novo on the record, and the decision of the 
trial court will be affirmed in the absence of an abuse of discretion. 

2. Motions to Dismiss: Appeal and Error. Where a proceeding is dismissed at the 
close of the applicant’s evidence, the applicant is entitled to have every 
controverted fact resolved in his favor and to have the benefit of every inference 
that can reasonably be deduced from the evidence. 

3. Equity: Motions to Dismiss. In an equity suit, when the defendant moves for a 
dismissal of the plaintiff’s action at the close of the plaintiff’s evidence, he 
thereby admits the plaintiff’s evidence to be true, together with every inference 
which fairly and reasonably may be drawn therefrom, and where the plaintiff’s 
evidence meets the burden of proof required and the plaintiff has made a prima 
facie case, the motion to dismiss should be overruled. 

4. Motions to Dismiss: New Trial: Appeal and Error. Where it appears that 
dismissal of a plaintiff’s cause of action is erroneous, the parties are entitled to 
be placed in the same position they were in before the error occurred, which 
requires the cause to be remanded for a new trial. 

5. Modification of Decree: Child Support: Proof. The party seeking to modify a 
marital dissolution decree concerning child support has the burden to show a 
material change of circumstances affecting the best interests of the child. 

6. Modification of Decree: Child Support. A good faith decrease in the income of 
the party obligated to pay child support justifies a decrease in child support, 
provided the changeis not temporary. 

. If the evidence shows that the applicant is able to pay the child 

support previously ordered and that he has failed to do so, the doctrine of clean 

hands may be invoked to bar his claim for relief. 
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8. Due Process. Due process requires a meaningful and fair opportunity to be 
heard. 

9. Jurisdiction: Motions to Dismiss. When the court has jurisdiction of the subject 
matter and the parties, the court may not dismiss an application for relief on its 
own motion without a hearing, unless it does so pursuant to Neb. Rev. Stat. 
§ 25-601 (Reissue 1989). 

10. Trial: Evidence: Affidavits. Generally, affidavits are not admissible to establish 
facts material to the issue being tried. 

: . Unless the parties agree to the use of affidavits for the 
matter being tried, or unless a statute authorizes such use, the parties cannot be 
required to try a matter on affidavits. 

12. Records: Affidavits: Appeal and Error. On appeal, a matter may not be tried de 
novo on the record upon affidavits, unless the record establishes that the parties 
agreed to try the caseon affidavits. 


Appeal from the District Court for Madison County: 


RICHARD P. GARDEN, Judge. Reversed and remanded with 
directions. 


1]. 


James G. Egley, of Moyer, Moyer, Egley, Fullner & 
Warnemunde, for appellant. 


Douglas J. Stratton, of Gerrard, Stratton & Mapes, P.C., for 
appellee. 


SiEvers, Chief Judge, and HANNONand WRIGHT, Judges. 


HANNON, Judge. 

David Joseph Eisenmann has appealed two separate matters 
concerning the parties’ children to this court, and both matters 
are considered in this opinion. In case No. A-90-096, the 
respondent’s application to decrease child support was 
dismissed at the close of his evidence; he appeals. In case No. 
A-90-358, the respondent’s motion requesting an order 
concerning transportation of the children for visitation was 
dismissed without hearing; he appeals. 

The district court dissolved the marriage of petitioner, Janice 
Ray Eisenmann, and respondent, David Joseph Eisenmann, by 
a decree dated May 3, 1989. This decree was entered as a result 
of the parties’ stipulation. The decree awarded the petitioner 
custody of the parties’ three children and required the 
respondent to pay monthly child support of $800 for three 
children, $639 for two children, and $412 for one child. The 
petitioner was ordered to provide standard hospital and 
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surgical insurance for the children if it was supplied at no cost to 
her through her place of employment. However, in the event 
hospital and surgical insurance was not provided to her, the 
respondent was required to provide similar insurance with no 
more than $250 deductible at his cost. 

Shortly after the decree was entered, the petitioner quit her 
job, and the respondent became obligated to provide hospital 
and surgical insurance. In an amended application for 
modification, the respondent requested that the amount of 
child support be decreased. He alleged a decrease in farm 
income and the need to pay $259 for health insurance as the 
material change of circumstances that justified the decrease. 
The resistance filed by the petitioner on July 12, 1989, denied 
the allegations of the application, denied there had been a 
material change in circumstances, and alleged that the 
respondent was in arrears in child support in the amount of 
$400 as of July 11. The petitioner also alleged the application 
was frivolous and requested attorney fees. 

An evidentiary hearing was held on December 20, 1989. The 
court granted the petitioner’s motion to dismiss after the 
respondent rested. In granting the motion, the trial court stated 
that the application was dismissed because there was a complete 
absence of evidence that a modification of the decree of 
support would be in the best interests of the children, and the 
respondent had unilaterally reduced the child support to almost 
one-half the amount ordered without sanction by the court. 
The respondent appealed from the order dismissing his 
application. 

On appeal, an application for modification of a decree of 
dissolution is reviewed de novo on the record, and the decision 
of the trial court will be affirmed in the absence of an abuse of 
discretion. Schmitt v. Schmitt, 239 Neb. 632, 477 N.W.2d 563 
(1991). “Where plaintiff’s action is dismissed at the close of his 
evidence, on appeal plaintiff is entitled to have every 
controverted fact resolved in his favor and to have the benefit 
of every inference that reasonably could be deduced from the 
evidence.” Young v. Young, 200 Neb. 787, 791, 265 N.W.2d 666, 
669 (1978). In this case, when the court dismissed the 
respondent’s application at the close of the respondent’s case, it 
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was bound by the following rule: 
“In an equity suit, when the defendant moves for a 
dismissal of the plaintiff’s action at the close of plaintiff’s 
evidence he thereby admits plaintiff’s evidence to be true, 
together with every inference which fairly and reasonably 
may be drawn therefrom, and where the plaintiff’s 
evidence meets the burden of proof required and plaintiff 
has made a prima facie case, the motion to dismiss should 
be overruled. ... Where it appears that such dismissal of a 
plaintiff’s cause of action was erroneous, the parties are 
entitled to be placed in the same position they were in 
before the error occurred, which requires the cause to be 
remanded for anew trial.” 

Marco v. Marco, 196 Neb. 313, 315-16, 242 N. W.2d 867, 870-71 

(1976). 

Therefore, our inquiry on de novo review must be whether 
the respondent has made a prima facie case for modification of 
his child support obligation, resolving all controverted facts 
and all inferences from the evidence in his favor. 

“*A party seeking to modify a marital dissolution decree 
concerning custody, support, or visitation of a child has the 
burden to show a material change of circumstances affecting 
the best interests of the child” ” Pattrin v. Pattrin, 239 Neb. 
844, 844-45, 479 N.W.2d 122, 123 (1992). The respondent’s 
income tax returns for the years 1986, 1987, and 1988 show that 
after depreciation is added to income, he had a total annual 
income of $70,877, $43,991, and $33,857, respectively. An 
accountant testified that from the respondent’s records his 
income for 1989 would be only $12,518. The evidence shows 
that the petitioner’s income for 1986, 1987, and 1988 was 
$2,945, $4,627, and $5,334, respectively. 

In dismissing the petition, the trial court stated that upon the 
basis of Tworek v. Tworek, 218 Neb. 808, 359 N.W.2d 764 
(1984), a decree is not subject to modification in the absence of 
a material change of circumstances of a nature requiring 
modification in the best interests of the children. The court 
found there was a complete absence of evidence that the 
children needed less money to maintain their standard of living 
than was contemplated on May 3, 1989, when the decree was 
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entered. The 7worek opinion does contain statements which 
appear to support the trial court’s ruling. 

Several older Nebraska cases discuss and hold that a good 
faith decrease in income justifies a decrease in child support. 
See, Fogel v. Fogel, 184 Neb. 425, 168 N.W.2d 275 (1969); 
Bruckner vy. Bruckner, 201 Neb. 774, 272 N.W.2d 270 (1978); 
Graber v. Graber, 220 Neb. 816, 374 N. W.2d 8 (1985); Dobbins 
v. Dobbins, 226 Neb. 465, 411 N.W.2d 644 (1987). Neb. Rev. 
Stat. § 42-364.16 (Reissue 1988) became law in 1985, and it 
provides: 

The Supreme Court shall provide by court rule, as a 
rebuttable presumption, guidelines for the establishment 
of all child support obligations. Child support shall be 
established in accordance with such guidelines unless the 
court finds that one or both parties have produced 
sufficient evidence to rebut the presumption that the 
application of the guidelines will result in a fair and 
equitable child support order. 

The Supreme Court adopted the Nebraska Child Support 
Guidelines effective October 1, 1987, and amended them as of 
January 1, 1990. The guidelines effective as of January 1, 1990, 
contain the same presumption as the statute. All of the recent 
cases state in one manner or another that the child support 
guidelines should be followed. At this time there is no doubt 
that a good faith decrease in the income of the party obligated 
to pay child support justifies a decrease in child support, 
provided the decrease is permanent, and not temporary. 
Sanchez v. Sanchez, 231 Neb. 963, 439 N.W.2d 82 (1989); 
Pattrin v. Pattrin, 239 Neb. 844, 479 N.W.2d 122 (1992); 
Schmitt v. Schmitt, 239 Neb. 632, 477 N.W.2d 563 (1991); 
Phelps v. Phelps, 239 Neb. 618, 477 N.W.2d 552 (1991); 
Hildebrand v. Hildebrand, 239 Neb. 605, 477 N.W.2d 1 (1991); 
Maddux v. Maddux, 239 Neb. 239, 475 N.W.2d 524 (1991); 
Peterson v. Peterson, 239 Neb. 113, 474N.W.2d 862 (1991). 

In Schmitt v. Schmitt, supra, the Supreme Court quoted 
with approval Morisch v. Morisch, 218 Neb. 412, 413, 355 
N.W.2d 784, 786 (1984), a case which considered the following 
factors in ruling on an application for modification of child 
support: 
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a change in the financial resources or ability to pay on the 
part of the parent obligated to pay support, needs of the 
child or children for whom support is paid, good or bad 
faith motive of the obligated parent in sustaining a 
reduction of income, and the duration of the change, 
namely, whether the change is temporary or permanent. 

If drought and adverse market conditions decreased the 
respondent’s income, the decrease would not be in bad faith. 
Under the facts in this case and after a full trial, a finding that 
the decrease in respondent’s income was not permanent, but 
temporary, might be within the discretion of the trial court. 
However, the application was dismissed at the close of the 
respondent’s case. He is therefore entitled to have every 
controverted fact resolved in his favor, and he is entitled to 
every favorable inference from the evidence. Young v. Young, 
200 Neb. 787, 265 N.W.2d 666 (1978). With this standard, the 
trial court could not hold that the respondent’s income 
decreased only temporarily. Therefore, we find that the 
respondent made a prima facie case for a modification in his 
child support obligations. 

However, the court also found the respondent unilaterally 
decreased the amount of child support without the sanction of 
the court. The respondent testified that he had been paying 
$450 per month, that is, what he thought he could afford. He 
started paying $450 per month in July 1989, the second month 
after he was ordered to pay, and had agreed to pay, $800 per 
month. In Voichoskie v. Voichoskie, 215 Neb. 775, 779, 340 
N.W.2d 442, 445 (1983), the Supreme Court held: “If the 
evidence shows that the petitioner is able to pay the arrearage or 
is unable to pay through some intentional conduct on his part, 
the doctrine of clean hands may be invoked to bar his claim for 
relief.” In the recent case Maddux v. Maddux, supra, the 
Supreme Court reaffirmed this rule, but under the facts in that 
case decreased the child support. However, the court did not 
make the decrease retroactive to the filing of the application on 
the basis of the doctrine of clean hands. 

On the clean hands issue, the respondent is also entitled to 
have every controverted fact resolved in his favor and to have 
the benefit of every favorable inference that can be deduced 
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from the evidence. With this standard it is not possible to find 
the elements exist for application of the doctrine of clean hands. 

Based on the rule of law in Marco v. Marco, 196 Neb. 313, 
242 N.W.2d 867 (1976), we hereby reverse the judgment of the 
trial court in case No. A-90-096 and remand the cause for anew 
trial. 

The respondent also filed a later motion requesting an order 
from the court requiring the petitioner to provide 
transportation for his visitations with the children, requiring 
her to meet the respondent at a convenient location so the 
children might be transferred between the parties for visitation, 
and also requiring the petitioner to provide adequate clothing 
during visitation. In support of the motion the respondent 
alleges the petitioner has remarried and changed her residence 
to the Clearwater, Nebraska, area, and she refuses to meet him 
halfway or provide transportation for the children either to or 
from visitations. He also alleges the petitioner refuses to 
provide adequate clothing for visitations. 

On March 16, 1990, the attorneys for both parties appeared 
before the court. Without any motion by either side or the 
receipt of any evidence, and without stating why, the trial court 
overruled the motion. After the ruling, the respondent’s 
attorney requested permission to submit affidavits, and he was 
allowed to introduce two affidavits into evidence without 
objection. One affidavit is by the respondent. It may be 
summarized as stating the parties lived in Madison, Nebraska, 
when the decree was entered, but since then the petitioner 
remarried and moved 15 miles northwest of Elgin, Nebraska, 
and in the respondent’s opinion the personal and financial 
difficulties he set forth justify the requested order. The other 
affidavit is by the petitioner, and she states that since the decree 
she has moved approximately 75 miles from Madison to near 
Elgin, and she expects the respondent to provide the 
transportation because of the expense of raising the children 
and “time constraints.” She also denies that she refused to send 
adequate clothing with the children, and states various other 
minor difficulties the parties have had. 

After the affidavits were introduced, the court stated the 
ruling would stand. The respondent assigns as error the trial 
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court’s ruling on the motion without allowing him to introduce 
evidence or to argue the merits of his case and, in addition, the 
trial court’s failure to decide the case in his favor on the merits. 
The procedural aspects must be considered first. 

The respondent relies upon McAllister v. McAllister, 228 
Neb. 314, 422 N.W.2d 345 (1988), for the proposition that due 
process requires a meaningful and fair opportunity to be heard. 
McAllister clearly holds that a modification of a dissolution 
decree during the first 6-month period can be made only upon 
good cause shown after notice to all interested parties. A similar 
principle has long been recognized in Nebraska where the 
decree is modified after the 6-month period. See, Morehouse v. 
Morehouse, 159 Neb. 255, 66 N.W.2d 579 (1954); Erpelding v. 
Erpelding, 176 Neb. 266, 125 N. W.2d 688 (1964). 

The statutory provision authorizing modification of decrees 
of dissolution in matters of custody and visitation has not been 
materially changed since 1972. See 1972 Neb. Laws, L.B. 820. 
The applicable statute now provides: “Custody and visitation 
of minor children shall be determined on the basis of their best 
interests. Subsequent changes may be made by the court after 
hearing on such notice as prescribed by the court.” Neb. Rev. 
Stat. § 42-364 (Supp. 1991). The Supreme Court has stated that 
under the present statute, as well as the previous statutes on the 
subject, the trial court has no authority to act without notice to 
the parties and an opportunity to be heard. Francis v. Francis, 
195 Neb. 417, 238 N.W.2d 468 (1976); Miller v. Miller, 153 Neb. 
890, 46 N.W.2d 618 (1951). A judgment is void if the party is 
denied an opportunity to be heard. Board of Trustees of York 
College v. Cheney, 160 Neb. 631, 71 N.W.2d 195 (1955). 

The trial judge did not state a reason for dismissal without a 
hearing, and the reason for a ruling without a hearing is not 
apparent. 

A court may dismiss for lack of jurisdiction. Huffman v. 
Huffman, 232 Neb. 742, 441 N.W.2d 899 (1989). Section 42-364 
grants the district courts jurisdiction of visitation disputes. 
Such matters are regularly decided without any question of 
jurisdiction. Manewal v. Manewal, 220 Neb. 867, 374 N.W.2d 
39 (1985); Gerber v. Gerber, 225 Neb. 611, 407 N.W.2d 497 
(1987). Notice to the other party is clearly required. Vasa v. 
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Vasa, 165 Neb. 69, 84 N.W.2d 185 (1957); Erpelding v. 
Erpelding, supra; Francis v. Francis, supra. The district court 
retains jurisdiction for orders regarding custody or visitation 
notwithstanding the fact that the support issue was on appeal. 
Neb. Rev. Stat. § 42-351(2) (Reissue 1989). Clearly, the court 
had jurisdiction of the parties and the subject matter of the 
respondent’s “motion.” 

Neb. Rev. Stat. § 25-601 (Reissue 1989) provides for 
dismissal of actions, and it provides the court can dismiss an 
action only if the plaintiff fails to appear, if necessary parties 
were not made parties, if the plaintiff fails to prosecute the 
action, or if the plaintiff disobeys a court order. None of these 
conditions exist, and there is no other basis for a court to 
dismiss a proceeding without a hearing. 

In her brief, the petitioner maintains that the respondent 
inappropriately sought to modify the decree by a motion, and 
also argues that the motion does not allege a material change of 
circumstances which would justify a change in visitation. The 
statute does not require any particular formality. Both parties 
appeared for the hearing, and the petitioner’s attorney did not 
object to proceedings or the pleading. The petitioner did not 
raise these issues in the district court, and if such procedural 
matters had been raised in the trial court, the respondent would 
undoubtedly have been entitled to amend the “motion.” 
Section 42-364 does not provide for pleading, but only notice. 

The motion filed by the respondent notified the petitioner of 
the modification the respondent was requesting. The fact that 
respondent saw fit to term his application for relief a motion 
rather than an application is immaterial. Neb. Rev. Stat. 
§ 25-908 (Reissue 1989) provides: “A motion is an application 
for an order addressed to the court or judge in vacation, by a 
party to a suit or proceedings, or one interested therein.” The 
most common term applied to documents filed to request a 
modification of a divorce decree is application, but that term is 
not sanctioned by any statute or rule. “ ‘The word 
“application” is a generic term, which includes, but is not 
limited to “motions.” ’ ” Doyle v. Union Ins. Co., 209 Neb. 
385, 394, 308 N. W.2d 322, 326 (1981). 

The motion gave adequate notice; both parties appeared; the 
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petitioner did not object; and after a hearing, the court had the 
power to enter the requested order. When a court has 
jurisdiction of the subject matter and the parties, the court may 
not dismiss an application for relief on its own motion without 
a hearing, unless the dismissal is authorized by § 25-601 or 
some other statute. 

In their briefs both parties argue the merits of the 
controversy as though there had been a trial in the district court. 
Determination of visitation rights is initially entrusted to the 
discretion of the trial judge, and on appeal the determination is 
reviewed de novo on the record and affirmed in the absence of 
an abuse of the trial judge’s discretion, keeping in mind that the 
trial judge observed and heard the witnesses. Manewal v. 
Manewal, 220 Neb. 867, 374 N. W.2d 39 (1985). 

The only record in this court is the affidavits of the parties. 
The record does not show any agreement of the parties to try 
the case on affidavits, but apparently they came to the hearing 
prepared to try the case on them. In his brief and in oral 
argument the respondent’s attorney stated local practice 
requires such matters to be tried on affidavits. 

Neb. Rev. Stat. § 25-1244 (Reissue 1989) provides: 

An affidavit may be used to verify a pleading, to prove 
the service of a summons, notice or other process, in an 
action, to obtain a provisional remedy, an examination of 
a witness, a stay of proceedings, or upon a motion, and in 
any other case permitted by law. 

In Banks v. Metropolitan Life Ins. Co., 142 Neb. 823, 8 N.W.2d 
185 (1943), the Supreme Court said that portion of this statute 
providing for use of affidavits “upon a motion” clearly related 
to preliminary, collateral, and interlocutory matters. In later 
cases, the Supreme Court has adhered to the general rule that an 
affidavit is not admissible to establish facts material to the issue 
being tried. Doyle v. Union Ins. Co., supra; Schaneman v. 
Wright, 238 Neb. 309, 470 N.W.2d 566 (1991). “Generally, 
affidavits are regarded as the least satisfactory mode of 
presenting testimony and a party cannot be compelled to try his 
case on affidavits.” 2A C.J.S. Affidavits § 56 at 500 (1972). 

There is no applicable exception that justified the use of 
affidavits in a case involving a permanent order for child 
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custody or visitation. Of course the parties may agree to try an 
issue on affidavits the same as they may agree to try a case on 
stipulated facts, but the record in this case does not establish the 
parties agreed to try the case on the affidavits. After the court 
made its decision, the affidavits were admitted without 
objection, but the record does not disclose the purpose for 
which they were introduced. This court does not have an 
adequate record in case No. A-90-358 to try this matter de novo 
on the record, and it must be remanded for further proceedings, 
including such issues on pleading as the parties might see fit to 
raise, and an evidentiary hearing. 
REVERSED AND REMANDED WITH DIRECTIONS. 


HowarD A. KAIMAN, APPELLANT, V. MERCY MIDLANDS MEDICAL 
AND DENTAL PLAN AND MICHAEL LAWLER, TRUSTEE, APPELLEES. 
491 N.W.2d 356 


Filed May 19, 1992. No. A-90-435. 


1. Demurrer: Pleadings: Appeal and Error. In reviewing an order sustaining a 
demurrer, an appellate court accepts the truth of facts well pled and the factual 
and legal inferences which may reasonably be deduced from such facts, but does 
not accept the conclusions of the pleader. 

2. Judgments: Appeal and Error. Regarding a question of law, an appellate court 
has an obligation to reach a conclusion independent of that of the trial court ina 
judgment under review. 

3. Workers’ Compensation: Attorney Fees. The common fund doctrine applies 
when a health care insurer is reimbursed, in whole or in part, as a result of a 
successful workers’ compensation action on the basis that the health care insurer 
should properly share, on a reasonable and equitable basis, in the cost of the 
Werke: compensation litigation which resulted in the reimbursement. 

4, 2 . An injured worker who obtains workers’ compensation 
benefits may use the common fund doctrine to shift an appropriate share of the 
cost of the litigation to a health care insurer who directly and substantially 
benefits through reimbursement by the workers’ compensation litigation. 

5. Workers’ Compensation: Jurisdiction: Attorney Fees. Neb. Rev. Stat. § 48-108 
(Reissue 1988) limits the Nebraska Workers’ Compensation Court’s regulation 
of attorney fees and disbursement matters to those which arise between the 
tard worker and the attorney representing the injured worker. 

. The statutory bar of Neb. Rev. Stat. § 48-120 (Reissue 
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1988) which prohibits a health care insurer from being a party in the Nebraska 
Workers’ Compensation Court, along with the due process requirement of a 
forum in which to be heard, prevents the Nebraska Workers’ Compensation 
Court from having subject matter jurisdiction to determine an attorney fee and 
cost claim between a reimbursed health care insurer and the employee’s attorney. 
. The district court has jurisdiction to determine fee and 
cost disputes between an injured employee’s attorney and the reimbursed health 
care insurer. 


Appeal from the District Court for Douglas County: 
LAWRENCE J. CorRIGAN, Judge. Reversed and remanded for 
further proceedings. 


Jon B. Abbott for appellant. 


Jon S. Reid, of Kennedy, Holland, DeLacy & Svoboda, for 
appellees. 


SIEVERS, Chief Judge, and HANNONand WRIGHT, Judges. 


SIEVERS, Chief Judge. 

This appeal presents the first impression issue of whether a 
health care insurer who is reimbursed as the result of an injured 
employee’s successful workers’ compensation suit is obligated 
to pay attorney fees to the employee’s attorney. 

This case comes to us after the district court for Douglas 
County sustained the demurrer of Mercy Midlands Medical and 
Dental Plan and its trustee (Mercy Midlands). In reviewing an 
order sustaining a demurrer, an appellate court accepts the 
truth of facts well pled and the factual and legal inferences 
which may reasonably be deduced from such facts, but does not 
accept the conclusions of the pleader. Balfany v. Balfany, 239 
Neb. 391, 476 N.W.2d 681 (1991). However, regarding a 
question of law, an appellate court has an obligation to reacha 
conclusion independent of that of the trial court in a judgment 
under review. City of Newman Grove v. Primrose, 240 Neb. 70, 
480 N. W.2d 408 (1992). 


BACKGROUND 
The factual background, as revealed by plaintiff’s petition, is 
that Patty Junge, an employee of Bergan Mercy Hospital, 
asserted that she had sustained an on-the-job injury. Her 
employer denied compensability. Junge, as an employee of 
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Bergan Mercy, was covered by Mercy Midlands Medical and 
Dental Plan, a health maintenance organization (HMO). 
Mercy Midlands paid $13,554.38 to those who had provided 
medical services to Junge for her injury. 

Junge retained counsel, who is the appellant herein. Suit was 
filed against Junge’s employer in the Nebraska Workers’ 
Compensation Court, and after two full hearings, that court 
entered an award in Junge’s favor. As a result of the award in 
Junge’s favor, Mercy Midlands received full reimbursement of 
the $13,554.38 it had paid to Junge’s medical providers. 

Junge’s attorney, Howard A. Kaiman, tendered a demand to 
Mercy Midlands for payment of a reasonable attorney fee, 
which he asserted was one-third of the amount reimbursed. The 
demand was denied, and as a result Kaiman filed suit against 
Mercy Midlands in the district court for Douglas County, 
seeking judgment against Mercy Midlands in the amount of 
$4,518.13. 

Mercy Midlands filed a demurrer, which asserted that the 
district court had no jurisdiction over the subject matter and 
that the petition failed to state a cause of action because “Neb. 
Rev. Stat. §48-101 et_seq. (Reissue 1988), is the governing 
statutory authority and does not provide for attorneys fees in 
this type of case.” On May 7, 1990, the district court sustained 
the demurrer without comment or opinion. Kaiman perfected 
his appeal and assigns the sustaining of the demurrer as error. 

We must determine whether the petition states a cause of 
action, and if so, where jurisdiction lies. 


IS A CAUSE OF ACTION STATED? 

The issue of whether a cause of action is stated against an 
HMO by an attorney who has successfully presented an injured 
employee’s workers’ compensation claim against an employer 
with the result that an HMO is reimbursed is an issue of first 
impression in the State of Nebraska. We consider that an HMO 
is the equivalent of a health care insurer for purposes of our 
decision. 


Nebraska’s Common Fund Doctrine. 
Kaiman argues that through his efforts, Mercy Midlands 
received full reimbursement of its payments on behalf of the 
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injured employee Junge, and therefore under the common fund 
doctrine Mercy Midlands should bear a share of the cost of the 
recovery which was of direct and substantial benefit to Mercy 
Midlands. Mercy Midlands asserts that the common fund 
doctrine does not apply and that Neb. Rev. Stat. § 48-120 
(Reissue 1988) provides for direct reimbursement to a health 
care insurer without provision for attorney fees and thus no 
cause of action can be stated for attorney fees. 

Kaiman asserts that the reimbursement of $13,554.38 to 
Mercy Midlands is a “common fund” and that he is owed a 
reasonable attorney fee of one-third, or $4,518.13, from Mercy 
Midlands. Under Nebraska law the common fund doctrine had 
its origination in United Services Automobile Assn. v. Hills, 
172 Neb. 128, 109 N.W.2d 174 (1961), where the court 
recognized that ordinarily the right of a lawyer to compensation 
for his services depends upon a contract of employment, 
express or implied, but that there are exceptions. The applicable 
exception in that case was that an attorney who renders services 
in recovering or preserving a fund, in which a number of 
persons are interested, may in equity be allowed compensation 
out of the whole fund where the services are rendered on behalf 
of and are of benefit to the common fund. 

Thereafter, in Krause v. State Farm Mut. Auto. Ins. Co., 184 
Neb. 588, 169 N.W.2d 601 (1969), the court once again followed 
and cited United Services Automobile Assn. v. Hills: 

In awarding the insured’s attorney an attorney’s fee 
proportionate to the amount of services he had rendered 
in collecting the subrogation claim along with the personal 
injury claim against the tort-feasor, this court laid down 
the substantive principle of liability as follows: “The 
applicable rule is that where the holder of the subrogation 
right does not come into the action, whether he refuses to 
do so or acquiesces in the plaintiff’s action, but accepts the 
avails of the litigation, he should be subjected to his 
proportionate share of the expenses thereof, including 
attorney’s fees.” 
Krause, 184 Neb. at 591, 169 N.W.2d at 603. 

These cases are not precisely on point, as they involve the 

recovery of a subrogation interest in a tort action. Nonetheless, 
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the decisions show an unwillingness to allow the holder of the 
subrogated interest to have a “free ride” from the effort of the 
plaintiff and his or her attorney, who successfully bring the 
action which results in the creation of the fund which satisfies 
the subrogated interest. The concept that the employer or 
compensation insurer who benefits from third-party tort 
litigation must share in the expenses thereof is now codified in 
the Nebraska Workers’ Compensation Act, Neb. Rev. Stat. 
§ 48-118 (Reissue 1988). The Nebraska Supreme Court 
observed that it may well be that the 1963 amendments to 
§ 48-118 were influenced by the Hills decision. Gillotte v. 
Omaha Public Power Dist., 189 Neb. 444, 203 N.W.2d 163 
(1973), overruled on other grounds, Nekuda v. Waspi Trucking, 
Inc. , 222 Neb. 806, 388 N.W.2d 438 (1986). 

Certainly, the principle of the Hills case was followed by the 
language of § 48-118 which provides that where an injured 
employee brings an action against an alleged third-party 
tort-feasor, the employee shall be entitled to “deduct from any 
amount recovered the reasonable expenses of making such 
recovery, including a reasonable sum for attorney’s fees, which 
expenses and attorney’s fees shall be prorated to the amounts 
payable to the employer or his or her insurer under the above 
right of subrogation... .” § 48-118. The quoted provision from 
§ 48-118 specifically addresses payment when the employer 
fails to join in the making of the claim and the prosecution of 
the suit. However, the Nebraska Supreme Court has made it 
clear that an attorney fee is due under § 48-118 even if the 
holder of the subrogation interest joins in the suit with its own 
attorney if the employee’s attorney is responsible for the 
recovery which results in reimbursement of the subrogation 
interest. See Schulz v. General Wholesale Coop. Co., Inc., 195 
Neb. 410, 238 N.W.2d 463 (1976) (fee denied on a finding that 
there was no abandonment of representation by the 
subrogation holder, St. Paul Fire and Marine Insurance 
Company, nor reliance upon or acquiescence in representation 
of its interest by the employee’s attorney). 

The Nebraska Supreme Court, in Gillotte v. Omaha Public 
Power Dist., supra, extended the liability of the subrogated 
employer or workers’ compensation carrier for attorney fees 


KAIMAN v. MERCY MIDLANDS MEDICAL & DENTAL PLAN 153 
Cite as 1 Neb. App. 148 


and costs to include not only what had been paid to date, but 
also to include the value of the future workers’ compensation 
liability which was eliminated as a result of the recovery against 
the third party. Accordingly, not only was Gillotte an extension 
of United Services Automobile Assn. v. Hills, to the workers’ 
compensation arena, it caused the common fund doctrine to be 
enlarged by including the value of discharged future benefits in 
the common fund. 

Nekuda v. Waspi Trucking, Inc., supra, reaffirmed the 
essential holdings of Gillotte, but overruled it “only insofar as it 
required the immediate payment of the fees and expenses,” 
with respect to future workers’ compensation benefits which 
had not yet accrued or been paid by the employer. Nekuda, 222 
Neb. at 817, 388 N.W.2d at 445. Payment of fees on future 
benefits is to be made as they accrue. Id. 

In discussing allocation of attorney fees under § 48-118, the 
Supreme Court has observed that the court before which the 
underlying action is pending is in a better position to allocate 
fees according to the contribution of each attorney, but if the 
employer fails to join in the action, the court before which the 
recovery was made would simply deduct the attorney fee from 
the employer’s subrogation interest “without as much of an 
allocation problem because the employee's counsel made the 
recovery possible.” (Emphasis supplied.) Moyer v. Douglas & 
Lomason Co. , 212 Neb. 680, 684, 325 N.W.2d 648, 650 (1982). 

In view of the jurisdictional issue which is raised herein by 
this case and discussed hereafter, it is important to note that in 
Hills, Krause, Gillotte, Nekuda, and Moyer, the parties who 
had an interest in the recovery and against whom fees and 
expenses could be assessed were all parties to the litigation 
which established the common fund. Additionally, in our view 
these cases establish an inclination on the part of the Nebraska 
Supreme Court to ensure that one who benefits from litigation 
must also pay a share of the cost of obtaining that benefit. This 
inclination is well demonstrated by Hammond v. Nebraska 
Nat. Gas Co., 209 Neb. 616, 633-34, 309 N. W.2d 75, 85 (1981), 
wherein the court stated: 

“If the appellant had employed its own attorney and had 
actively participated in the action against Purcell, it could 
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not fairly have been compelled to contribute to Howard’s 
fee. [Citation omitted.] But when the insurance company 
has benefited from the work done by the insured’s 
attorney there is no inequity in requiring it to bear its fair 
share of the collection expense.” 
(Emphasis omitted.) (Quoting with approval Wash. Fire & 
Marine Ins. Co. v. Hammett, 237 Ark. 954, 377 S.W.2d 811 
(1964).) 


Other Jurisdictions. 

We have undertaken to examine the status of the law on this 
issue in other jurisdictions for the insight that such a survey 
might provide. The issue has been addressed in only a handful 
of jurisdictions. 

In Quinn v. State of California, 15 Cal. 3d 162, 539 P.2d 761, 
124 Cal. Rptr. 1 (1975), a negligence action by an injured 
employee against a negligent third party, the court considered 
whether attorney fees should be apportioned between the 
employee and the employer who received reimbursement as a 
result of the successful third-party action. In the course of that 
decision, the Supreme Court of California developed the useful 
nomenclature of active litigant for the employee and passive 
beneficiary for the employer or other reimbursed party. The 
California court observed that American courts, in contrast to 
English courts, have never awarded attorney fees as a routine 
component of costs except in one well-established instance: the 
common fund doctrine. The court defined that doctrine as 
follows: “[OJne who expends attorneys’ fees in winning a suit 
which creates a fund from which others derive benefits, may 
require those passive beneficiaries to bear a fair share of the 
litigation costs.” Jd. at 167, 539 P.2d at 764, 124 Cal. Rptr. at 4. 

In California, the common fund doctrine is referred to as 
apportionment, and in Quinn, supra, the rationale was 
explained: 

An active litigant has, by bringing and winning this 
lawsuit, created a fund upon which a nonparticipant in the 
litigation can draw in order to relieve himself of a legal 
obligation he would otherwise bear; the passive 
beneficiary thus necessarily benefits from plaintiff’s 
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efforts in bringing suit. The employer has contributed 
neither time, effort, nor money to the now-successful 
action; he thus seeks to enjoy the benefits of the suit 
without contributing to its cost. 

Id. at 168-69, 539 P.2d at 765, 124 Cal. Rptr. at 5. 

The court in Quinn concluded by saying: 

He [the employer] asks us to construe a statute so as to 
require the injured worker to pay the lawyer’s entire 
charge for a recovery, part of which will benefit only the 
employer. Yet if the employer receives his fair share of the 
recovery, he must bear his fair share of the cost of the 
recovery. 

Id. at 176, 539 P.2d at 770, 124 Cal. Rptr. at 10. 

Later, the California Court of Appeals faced the precise issue 
before us in Kaiser Foundation v. Workers’ Compensation, 
Etc., 83 Cal. App. 3d 413, 148 Cal. Rptr. 54 (1978). In this case, 
the injured employee filed for workers’ compensation benefits, 
and under California procedure, Kaiser, which had previously 
paid for the employee’s medical services, filed a lien for 
$365.80. Kaiser was not represented by an attorney, and the 
award in the employee’s favor reimbursed Kaiser its $365.80 but 
assessed an attorney fee of $50. The court found that there was 
no statutory direction as was present in Quinn, and it was not a 
third-party suit. However, other than these two differences, the 
court considered the matters essentially identical. The 
California court then said: 

The applicant is an “active litigant” whose attorney did all 
the work underlying her recovery. Kaiser is a “passive 
beneficiary” for whom the work produced a parallel 
recovery. 

Disputing this characterization of the parties, Kaiser 
argues that its “recovery was assured by operation of law 
and not by the applicant’s attorney’s efforts” because (1) 
the referee could be relied upon to raise and decide the 
issue of self-procured medical treatment in all events and, 
(2) once he did, Kaiser’s recovery under its lien claim 
“would follow by operation of law.” This argument rests 
upon a premise that Kaiser’s right to be reimbursed under 
its lien claim would somehow prove itself. The premise 
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fails. 
Kaiser, 83 Cal. App. 3d at 417, 148 Cal. Rptr. at 56-57. 

The court in Kaiser found that the premise failed for several 
reasons: (1) The reimbursement of Kaiser for the employee’s 
self-procured medical treatment was “compensation” awarded 
to her; (2) there was a real issue as to whether the treatment was 
related to the compensable injury and that issue was resolved in 
favor of the applicant as a result of the work of her attorney; 
and (3) the recovery of Kaiser was contingent upon the result 
achieved by the attorney. Accordingly, the court in Kaiser found 
that the above factors made Kaiser a passive beneficiary of the 
successful efforts by an active litigant. As a result, the 
California court extended the rule of Quinn to reimbursement 
of a medical provider by an injured employee’s successful 
workers’ compensation claim, observing that it was an 
equitable rule and a variation of the maxim that “one ‘who 
takes the benefit must bear the burden.’ ” Jd. at 418, 148 Cal. 
Rptr. at 57. 

Minnesota has also considered the issue, but has held that the 
attorney representing a successful active litigant who obtains 
workers’ compensation benefits which result in a health 
carrier’s reimbursement is not entitled to fees. Johnson v. Blue 
Cross & Blue Shield of Minn. , 329 N.W.2d 49 (Minn. 1983). 

In Johnson, the plaintiff was awarded $2,185 for temporary 
total disability, and Blue Cross and Blue Shield received $4,025 
for reimbursement of medical bills it had previously paid. In 
framing the question, the court observed that Blue Cross had 
reaped the benefit of the attorney’s services, for which the 
attorney, in large part, had not been paid and that the issue was 
“whether, in equity and fairness, Blue Cross should share its 
recovery with the attorney who made it possible.” Id. at 52. The 
Minnesota court observed that the health carrier has no 
independent right to initiate the petition for reimbursement 
(although it can intervene). The court also observed that 
workers’ compensation proceedings, once commenced, must 
be conducted so as to protect the health carrier’s right of 
reimbursement. Jd., citing Repo v. Capitol Elevator Co., 312 
Minn. 364, 252 N.W.2d 248 (1977). 

A Minnesota statute requires that if a dispute exists about 
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compensability, a health insurer shall pay medical costs, and if 
the injury is subsequently determined to be compensable, the 
workers’ compensation insurer shall be ordered to reimburse 
the health insurer. Minn. Stat. § 176.191 (1980). As a result of 
this statute, the court in Johnson, supra, found that the health 
carrier is obligated to make payment while the underlying 
workers’ compensation liability is being disputed and in return 
for undertaking this responsibility, the health carrier is 
permitted a relatively passive role in the workers’ compensation 
litigation. Thus, the Minnesota court held that in this context it 
is not unfair that Blue Cross be entitled to full reimbursement, 
nor is it unfair to deny the attorney compensation from Blue 
Cross for services that essentially had to be performed anyway 
in representing the client/employee. Accordingly, the 
Minnesota court in Johnson held that “[t]here is nothing unfair 
about the health carrier’s recovering full reimbursement for 
medical costs it has paid without having to share that recovery 
with the employee’s attorney.” Johnson, 329 N.W.2d at 53. 

Johnson is premised upon the existence of Minn. Stat. 
§ 176.191 (1980), previously discussed herein. However, 
Nebraska does not have a similar statute. Thus, Nebraska lacks 
similar legislative policy, as the health insurance carrier is not 
statutorily obligated to make the payment in the event of a 
dispute over the underlying workers’ compensation liability 
and, in exchange, receive full reimbursement. Although the 
Minnesota court concluded in Johnson, 329 N.W.2d at 53, that 
Blue Cross and Blue Shield “has been enriched, but not 
unjustly,” other passive beneficiaries are treated differently. 

In Minnesota, the passive beneficiary of the injured 
employee’s active pursuit of his or her compensation claim must 
share the cost of recovery if the passive beneficiary is a 
long-term disability carrier or a short-term disability carrier. 
Mann vy. Unity Medical Center/Health Cent., 442 N.W.2d 291 
(Minn. 1989). When the passive beneficiary has paid 
unemployment benefits, there is sharing of attorney fees, 
Edquist v. Browning-Ferris, 380 N.W.2d 787 (Minn. 1986), as 
well as when the passive beneficiary has paid accident and 
sickness benefits for an employee under a collective bargaining 
agreement, Ransom v. Ford Motor Co., 472 N.W.2d 134 
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(Minn. 1991). Thus, Minnesota clearly approves the concept of 
sharing the cost of the litigation among those who benefit, and 
in fact this type of fee has acquired the label of “Edquist¢ fees.” 
Nonetheless, in Minnesota, a health care insurer is allowed 
reimbursement without any cost on the basis of the statutory 
provision described in Johnson, supra. The statutory provision 
which underpins the exception of Johnson is, in our view, 
merely a codification of a health care insurer’s already existing 
contractual duty to pay medical bills for an injured employee 
who has been denied workers’ compensation benefits. 
Accordingly, we do not find the reasoning and result of the 
Minnesota Supreme Court in Johnson persuasive. Our 
rejection of Johnson is further buttressed by the assessment of 
fees against other passive beneficiaries of a successful workers’ 
compensation action. See, Mann, Edquist, and Ransom. In our 
view, Minnesota allows disparate treatment among passive 
beneficiaries, which we decline to adopt, nor do we follow 
Johnson. 

In Boyce v Grand Rapids Paving, 117 Mich. App. 546, 324 
N.W.2d 28 (1982), the court considered the issue of whether a 
hospital was responsible for paying any portion of attorney fees 
to the plaintiff’s counsel for services in obtaining a workers’ 
compensation award through which the hospital received a 
share of the recovery. Payment of fees was summarily rejected 
because there was no employment agreement between the 
hospital and the lawyer. In Nebraska, the common fund 
doctrine specifically operates in the absence of direct 
employment of the attorney by the passive beneficiary. Thus, 
Boyce is clearly distinguishable from existing Nebraska law on 
the common fund doctrine. 

The Court of Appeals of Arkansas, in Holiday Inn-West v. 
Coleman, 31 Ark. App. 224, 792 S.W.2d 345 (1990), held that 
the attorney fee statute under the Arkansas Workers’ 
Compensation Act did not authorize the commission to direct 
the compensation carrier to withhold proportionate amounts 
due medical providers for payment of the claimant’s portion of 
the attorney fee. However, Arkansas has a statute regulating 
attorney fees in workers’ compensation cases which provides 
that one-half of the attorney fee is to be paid by the employer or 
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carrier, in addition to compensation awarded, and one-half by 
the injured employee “out of compensation payable to them.” 
Ark. Code Ann. § 11-9-715(a)(2)(B) (1987). The Arkansas 
statute is obviously unique and completely dissimilar to 
Nebraska law, and therefore the Holiday Inn decision is not 
helpful here. 

Alabama appears to be the final jurisdiction to have 
considered the issue. In Day v. Ramada Inn South, 527 So. 2d 
130 (Ala. Civ. App. 1987), the court considered the issue of 
whether the plaintiff was entitled to an attorney fee from the 
health care insurers under the compensation statutes, or in the 
alternative under a common fund theory. Alabama’s applicable 
statute, which is similar to Neb. Rev. Stat. § 48-108 (Reissue 
1988), provided: 

“No part of the compensation payable under this 
article shall be paid to attorneys for the plaintiff for legal 
services unless, upon the application of the plaintiff to a 
judge of the circuit court, such judge shall order or 
approve of the employment of an attorney by the 
plaintiff, and in such event the judge upon the hearing of 
the complaint for compensation, shall fix the fee of the 
attorney for the plaintiff for his legal services and the 
manner of its payment, but such fee shall not exceed 15 
percent of the compensation awarded or paid.” 

Day, 527So. 2d at 131-32. 

In its analysis, the Alabama court started with the 
proposition that attorney fees are recoverable only (1) when 
authorized by statute, (2) when a contract exists, or (3) in 
equitable proceedings if the efforts of the attorney have created 
a “common fund.” The court stated there was no statutory 
authorization, nor did the record reveal a contract between 
Henley (the attorney) and The Travelers insurance company or 
the medical care providers. Accordingly, the court said that 
Henley was left with the common fund theory. The Alabama 
court set up five requirements for the common fund doctrine: 

First there must be a fund from which to pay the attorney, 
and this fund must be one which the attorney’s services 
benefited. Second, the benefit rendered must be direct 
rather than incidental. Third, the party seeking fees and 
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the party to be charged must have had a common interest 
‘in the fund. Fourth, the proceedings must be equitable in 
nature. Fifth, the fund must be within the control of the 
court. 

Id. at 132. 

In applying these requirements in Day, supra, the court 
initially found that since Aetna paid the medical providers 
directly, there was no fund created by or under the control of the 
court from which disbursement could or would be made by the 
court. Secondly, the court found that Henley’s actions were for 
the benefit of his client and that the benefits derived from those 
actions by the medical care providers were only incidental to the 
purpose of Henley’s representation of the injured worker. 
Accordingly, the second requirement was not met. The court 
said that both the party seeking the fees and the party charged 
must have an interest in the fund, and since the injured plaintiff 
was mainly interested in getting her medical bills paid rather 
than obtaining the money herself, the third requirement was 
not met. 

Without discussing the fourth and fifth requirements, the 
Alabama court stated that “[iJt is clear from the record that 
Henley does not meet four of the requirements necessary under 
the common fund theory.” /d. at 133. Accordingly, since the 
common fund doctrine failed and Henley had not been 
employed by the health care insurers, no fee was awarded. 

Alabama’s version of the common fund doctrine, and its 
application thereof, is materially different from Nebraska’s. 
There is no Nebraska requirement that the court actually 
handle the money, as Day seems to require. The Nebraska cases 
do not focus on the active litigant’s intent but, rather, on 
whether the passive beneficiary has gained from the active 
litigant’s effort. It goes without saying that money which must 
be reimbursed would be considered incidental by the employee. 
However, the incidental nature of that reimbursement to the 
employee does not address in any meaningful way the issue of 
whether a passive beneficiary should receive full reim- 
bursement at the expense of the active litigant who must 
undergo the effort, stress, and expense of the litigation. We 
conclude that Day is contrary to the common fund doctrine as 
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defined and applied in Nebraska. Thus, we likewise decline to 
follow Day. 


Conclusion. 

Our analysis of Nebraska law, as well as that from other 
jurisdictions, leads us to hold that Kaiman has stated a cause of 
action against Mercy Midlands for recovery of a reasonable 
attorney fee in the district court. 

Clearly, the efforts of the injured employee Junge and her 
attorney Kaiman have resulted in a direct and substantial 
benefit to Mercy Midlands. Had Junge and her attorney not 
contested the denial of the compensability of her injury, Mercy 
Midlands would have contractually paid $13,554.38 on Junge’s 
behalf without recourse or reimbursement. However, under the 
facts as alleged, Junge and her attorney, Kaiman, through the 
litigation process involving two trials, succeeded in establishing 
the compensability of her injury. As a result, a common fund 
was created, and the passive beneficiary received a direct, 
substantial, and measurable benefit. In our view, the notion 
that the recipient of this benefit must bear some share of the 
cost of its creation is strongly supported by Nebraska precedent 
such as United Services Automobile Assn. v. Hills, 172 Neb. 
128, 109 N.W.2d 174 (1961), and Krause v. State Farm Mut. 
Auto. Ins. Co., 184 Neb. 588, 169 N.W.2d 601 (1969). 

In addition, there is a statutory mandate in § 48-118 
supporting the common fund doctrine. The strength of the 
common fund doctrine in Nebraska is further evidenced by the 
Supreme Court’s decisions in Gillotte v. Omaha Public Power 
Dist., 189 Neb. 444, 203 N.W.2d 163 (1973), and Nekuda v. 
Waspi Trucking, Inc. , 222 Neb. 806, 388 N.W.2d 438 (1986). 

We cannot find, nor are we able to articulate, any logical, 
fair, or equitable reason why a health care insurer who receives 
reimbursement should not share in the cost of obtaining that 
reimbursement. 

In holding that the common fund doctrine applies when a 
health care insurer is reimbursed, in whole or in part, as a result 
of a successful workers’ compensation action, we are doing so 
on the basis that the health care insurer should properly share, 
on a reasonable and equitable basis, in the cost of the workers’ 
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compensation litigation which resulted in the reimbursement. 
In our view, the common fund doctrine is grounded in the 
notion of cost sharing, and accordingly, our decision is not 
designed to enable attorneys to increase the total amount they 
are paid for litigating workers’ compensation cases. Rather, our 
decision allows an injured worker to use the common fund 
doctrine to shift an appropriate share of the cost of the 
litigation to a health care insurer who directly and substantially 
benefits by the litigation through reimbursement. 


JURISDICTION 

Kaiman claims that the district court has jurisdiction to 
determine whether he is entitled to attorney fees from Mercy 
Midlands. Mercy Midlands asserts that the district court has no 
jurisdiction. 

The Nebraska Workers’ Compensation Act, § 48-108, 
provides in relevant part: 

No claim or agreement for legal services or 
disbursements in support of any demand made or suit 
brought under the Nebraska Workers’ Compensation Act 
shall be an enforceable lien against the amounts to be paid 
as damages or compensation or be valid or binding in any 
other respect, unless the same be approved in writing by 
the judge presiding at the trial or, in case of settlement 
without trial, by a judge of the Nebraska Workers’ 
Compensation Court. After such approval, if notice in 
writing be given the defendant of such claim or agreement 
for legal services and disbursements, the same shall be a 
lien against any amount thereafter to be paid as damages 
or compensation. When the employee’s compensation is 
payable by the employer in periodical installments, the 
compensation court shall fix, at the time of approval, the 
proportion of each installment to be paid on account of 
legal services and disbursements. 

In its brief, Mercy Midlands maintains that this statute 
provides the “exclusive procedure for obtaining attorney fees in 
a worker’s compensation case.” Brief for appellees at 7-8. 
Mercy Midlands correctly asserts that Kaiman has not pled 
facts to show compliance with § 48-108. 
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The jurisdiction issue cannot be resolved without also 
considering § 48-120, which provides in relevant part: 

The Nebraska Workers’ Compensation Court shall 
order the employer to make payment directly to the 
supplier of any services provided for in this section or 
reimbursement to anyone who has made any payment to 
the supplier for services provided in this section. No such 
supplier or payor may be made or become a party to any 
action before the compensation court. 

(Emphasis supplied.) 

This statute clearly gives the Workers’ Compensation Court 
authority to order reimbursement of insurance payors or 
HMO’s such as Mercy Midlands, when they have made 
payment to medical providers on behalf of an injured 
employee, such as Junge, who is ultimately determined by the 
compensation court to be entitled to workers’ compensation 
benefits, including medical expenses. The above-quoted 
provision from § 48-120 was the legislative response to Spiker 
v. John Day Co., 201 Neb. 503, 270 N.W.2d 300 (1978), where 
the court reversed an award of reimbursement to the Veteran’s 
Administration and Medicare for services rendered to an 
injured employee on the ground that they were not parties to the 
action and that the injured plaintiff had no claim for 
reimbursement for services furnished by the Veterans’ 
Administration and Medicare. The Supreme Court held in 
Spiker that the Workers’ Compensation Court had no 
jurisdiction to determine any right of reimbursement that either 
the Veterans’ Administration or Medicare might have as against 
the defendants. The statutory provision enacted thereafter, and 
quoted above, gives the compensation court jurisdiction to 
order reimbursement, but specifically prevents a supplier or 
payor from being a party “to any action before the 
compensation court.” (At oral argument, the parties agreed 
that Mercy Midlands was not a party to the underlying workers’ 
compensation action.) 

Section 48-120, including the amendment which occurred as 
aresult of Spiker, is silent on the issue of assessment of attorney 
fees and costs when reimbursement is ordered. In Thomas v. 
Omega Re-Bar, Inc. , 234 Neb. 449, 451 N.W.2d 396 (1990), the 
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Supreme Court stated that the Workers’ Compensation Court 
is a tribunal of limited and special jurisdiction and has only such 
authority as has been conferred on it by statute. In Thomas, it 
was held that there was no specific grant of authority to the 
Workers’ Compensation Court to determine insurance 
coverage disputes and that none of the statutes in the Workers’ 
Compensation Act provided the Workers’ Compensation 
Court with subject matter jurisdiction to hear insurance 
coverage disputes. The court in Thomas held: 
When the right of an employee to an award is not at stake, 
many tribunals disavow jurisdiction... . 4 A. Larson, 
The Law of Workmen’s Compensation § 92.42 (1989). 
Since there is no express grant of statutory authority, we 
hold that the Nebraska Workers’ Compensation Court 
does not possess subject matter jurisdiction to resolve 
insurance coverage disputes. 
Thomas, 234 Neb. at 453, 451 N. W.2d at 399. 

It is clear that Mercy Midlands could not be made or become 
a party in the Workers’ Compensation Court. In other words, 
under § 48-120 Junge could not have sued Mercy Midlands in 
the underlying workers’ compensation action to obtain fee 
sharing, nor could Mercy Midlands intervene in that action to 
assert its right to reimbursement. 

On one hand, Mercy Midlands asserts that under § 48-108 
only the Workers’ Compensation Court can determine the issue 
of any fees it might owe Kaiman. On the other hand, § 48-120, 
Mercy Midlands as a “payor” cannot be “a party to any action 
before the compensation court.” (Emphasis supplied.) We 
assume that Mercy Midlands, and others similarly situated, 
would want the right to be heard on the issue of any attorney fee 
that it might be ordered to pay. We hold that fundamental due 
process requires that Mercy Midlands, as well as any other 
similarly situated payor or supplier, have a forum in which to be 
heard before it can be ordered to pay any attorney fees or costs. 
Due process minimally requires that absent countervailing state 
interest of overriding significance, persons forced to settle 
claims of right and duty through the judicial process must be 
given a meaningful opportunity to be heard. Carroll v. Moore, 
228 Neb. 561, 423 N.W.2d 757 (1988), cert. denied 488 U.S. 
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1019, 109S. Ct. 817, 102 L. Ed. 2d 807 (1989). An opportunity 
to be heard, to be meaningful, requires a court in which to be 
heard. 

If Mercy Midlands’ argument that § 48-108 provides the 
exclusive procedure for obtaining attorney fees is correct, then 
there is no court with jurisdiction. To illustrate, if Kaiman 
makes the claim against Mercy Midlands in the Workers’ 
Compensation Court, Mercy Midlands cannot be a party 
before the Workers’ Compensation Court because of the 
express exclusion in § 48-120. Thus, a judgment or order 
rendered against Mercy Midlands for attorney fees without an 
opportunity to be heard would be a denial of the most 
fundamental concepts of due process. On the other hand, when 
Kaiman asserts the claim in district court, Mercy Midlands 
demurs on the ground that § 48-108 gives the compensation 
court exclusive jurisdiction over attorney fee matters arising 
out of workers’ compensation actions. However, because of 
§ 48-120, the compensation court can never acquire 
jurisdiction over a payor such as Mercy Midlands. 

Resolution of this apparent dilemma requires examination 
of § 48-108, which provides: 

No claim or agreement for legal services or 
disbursements in support of any demand made or suit 
brought under the Nebraska Workers’ Compensation Act 
shall be an enforceable lien against the amounts to be paid 
as damages or compensation or be valid or binding in any 
other respect, unless the same be approved in writing by 
the judge presiding at the trial or, in case of settlement 
without trial, by a judge of the Nebraska Workers’ 
Compensation Court. After such approval, if notice in 
writing be given the defendant of such claim or agreement 
for legal services and disbursements, the same shall be a 
lien against any amount thereafter to be paid as damages 
or compensation. When the employee’s compensation is 
payable by the employer in periodical installments, the 
compensation court shall fix, at the time of approval, the 
proportion of each installment to be paid on account of 
legal services and disbursements. 

The language of this statute has remained essentially the 
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same since the passage of the Nebraska Workers’ 
Compensation Act in 1913, except that in its original form, it 
provided that fees in the event of settlement without trial would 
be approved by the district court of the district in which the 
issue arose. As is well known, the role of the district court in 
workers’ compensation matters has now been reduced to 
approving lump-sum settlements if they have previously been 
approved by the Nebraska Workers’ Compensation Court. See 
Neb. Rev. Stat. § 48-139 (Reissue 1988). 

The first time § 48-108 (then entitled Comp. St. § 3031 
(1922)) was construed was in Dysart v. Yeiser, 110 Neb. 65, 192 
N.W. 953 (1923), aff’d 267 U.S. 540, 45 S. Ct. 399, 69 L. Ed. 
775 (1925). The facts of Dysart were that Anna Burkmann’s 
son, while in the course of his employment for Blue Taxicab 
Company, was killed in a collision with an Omaha & Council 
Bluffs Street Railway Company streetcar. Yeiser was an 
attorney employed by the administratrix of the estate to 
prosecute a negligence action against the railway company, as 
well as by Mrs. Burkmann to pursue the workers’ 
compensation case. Yeiser contended that his contract was to 
pursue both cases and receive a fee of 40 percent of the amount 
recovered. Mrs. Burkmann contended that the fee agreement 
was a contingent fee of 40 percent in the negligence action 
against the railway company, but only such fee in the 
compensation case as the court might allow. The evidence 
revealed that the compensation case was settled for a lump sum 
of $3,974, and the court allowed Yeiser the sum of $250 as an 
attorney fee, but Yeiser retained a total of $870 out of the 
settlement, or $620 in excess of the court’s allowance. The 
separate lawsuit against the railway company was still pending 
in the district court, and this case made its way to the Supreme 
Court on appeal from an order of the district court directing 
that Yeiser refund $620 to his client. The statute was determined 
to be dispositive of the case. Therefore, the court found it 
unnecessary to determine the precise terms of attorney Yeiser’s 
contract with his clients. 

In construing the statute, which is identical in all material 
respects to that before us in the present-day version of § 48-108, 
the court initially observed that “[a] careful examination of the 
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statute quoted shows that it relates to claims or agreements for 
legal services and disbursements, as well as to liens for 
attorney’s fees, in actions or claims arising under the workmen’s 
compensation act.” Dysart, 110 Neb. at 68, 192 N.W. at 954. 
The court in Dysart further held that 
the legislature intended to restrict and limit the amount an 
attorney could lawfully charge or contract for as 

. compensation for legal services or disbursements, in 

demands or suits arising under the workmen’s 
compensation act, to such fee or sum as should be 
approved in writing by the district judge. It necessarily 
follows that an attorney cannot enforce against a claimant 
Jor compensation any claim or agreement for attorney’s 
fees, in a suit or demand brought under the provisions of 
the compensation act for an amount in excess of that 
which is approved by the district judge. 
(Emphasis supplied.) /d. at 68, 192 N. W. at 954-55. 

Accordingly, although the court in Dysart initially painted 
with a broad brush when it spoke of claims or agreements for 
legal services “arising under the workmen’s compensation act,” 
the above holding narrows the operation of the statute to claims 
for attorney fees against “a claimant for compensation.” 

Yeiser advanced a constitutional argument that this statute 
violated the provisions of the U.S. Constitution which 
guarantee property rights and due process. Accordingly, the 
court in Dysart looked to the reasonableness of the regulation 
of attorney fees. In doing so, the court observed that the 
persons who come under the compensation act “are not 
possessed of large means, but are dependent upon their 
earnings for the support of themselves and their families.” Jd. 
at 69, 192 N.W. at 955. The court in Dysart then articulated the 
fundamental purpose of the statute, as well as its basis as a 
reasonable regulation: 

If the earning power of the bread-winner is destroyed or 
greatly impaired by an injury, he must look to the 
compensation provided by the statute for the support of 
himself and his family, and, if this compensation may be 
depleted by an improvident or unreasonable contract for 
legal services, he and his dependents are likely to become 
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public charges. It is in their interest, and the interest of the 
public as well, that they should be protected from 
contracts or charges for attorney’s fees that are not 
reasonable. The statute does not fix an arbitrary charge, 
but leaves the amount to be determined and fixed by the 
judge. 

Id. 

Based on Dysart, we hold that.§ 48-108 limits the Nebraska 
Workers’ Compensation Court’s regulation of attorney fees 
and disbursements matters to those which arise between the 
injured worker and the attorney representing the injured 
worker. Therefore, we further hold that § 48-108 does not give 
the Nebraska Workers’ Compensation Court subject matter 
jurisdiction to determine whether a health care insurer or HMO 
is obligated to share in the cost of obtaining reimbursement 
when the injured worker successfully asserts a claim for 
workers’ compensation benefits. 

In reaching this holding, we are not unmindful of Moyer v. 
Douglas & Lomason Co., 212 Neb. 680, 325 N.W.2d 648 
(1982), where the court considered a jurisdictional issue arising 
under § 48-118, the third-party subrogation statute in the 
Workers’ Compensation Act. In Moyer, an employee was 
injured while operating a machine for her employer, Douglas & 
Lomason. A third-party lawsuit was filed against the 
manufacturer of the machine in the U.S. District Court for the 
District of Nebraska. A settlement was reached with the 
third-party defendant, and as part of that settlement, Douglas 
& Lomason’s subrogation interest was reduced to $7,500. 
Following completion of the settlement with the third party, 
counsel for the injured employee transmitted the subrogation 
recovery to Douglas & Lomason less an attorney fee of 
one-third and 15 percent of the expenses. Douglas & Lomason 
demanded repayment of the deducted amount, and the 
attorney countered by filing a declaratory judgment action in 
the district court for Platte County, where judgment was 
ultimately rendered in favor of Douglas & Lomason. The 
appeal followed, and the Nebraska Supreme Court held that 
the district court for Platte County did not acquire jurisdiction 
to resolve the dispute between the attorney and Douglas & 
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Lomason. 

In reaching its conclusion that the district court for Platte 
County had no jurisdiction, the court in Moyer held that the 
proper court to apportion fees and expenses was the U.S. 
District Court for the District of Nebraska, which was the 
forum at the time of the settlement. The court further observed 
that the U.S. District Court was in a unique position to know 
the extent of participation in the recovery by both counsel and 
that any other court which attempted to review, evaluate, and 
apportion the contributions of the employee’s attorney and the 
attorney representing the employer, which was made a party 
defendant in the third-party action pursuant to § 48-118, would 
be faced with a nearly impossible task. As a result, the court 
held that “under § 48-118, where an action is filed before a 
particular court and prosecuted to a final conclusion, whether 
by settlement or judgment, that court alone has jurisdiction to 
resolve any controversy relating to the division of fees and 
expenses. To hold otherwise would result in unseemly forum 
shopping.” Moyer, 212 Neb. at 686, 325 N.W.2d at 651. 

The obvious distinction between Moyer, which was brought 
under § 48-118, and this case is that under § 48-118 it is 
mandatory that the employer or insurer from whom fee sharing 
is sought must be joined as a party to the original lawsuit. 
Accordingly, when attorney Moyer sought a fee for recovering 
the employer’s subrogation interest, Douglas & Lomason was 
already a named party with the right to participate in the 
underlying action, as well as to be heard on any fee issues. As we 
have already observed, under § 48-120, a health care insurer 
cannot be a party to the underlying workers’ compensation case 
which, if successful, results in the reimbursement of the health 
care insurer, nor can it be later joined after a successful result, 
due to the absolute prohibition of § 48-120. Accordingly, 
Moyer is distinguishable, even though we recognize the wisdom 
of having the court which heard the workers’ compensation 
case also determine attorney fee issues. However, the statutory 
bar of § 48-120, as well as due process requirements, prevents 
the compensation court from having jurisdiction over Mercy 
Midlands, and thus Kaiman cannot assert his claim against 
Mercy Midlands in the Nebraska Workers’ Compensation 
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Court. 

Article V, § 9, of the Constitution of the State of Nebraska 
provides that the district courts shall have common-law 
jurisdiction, and such other jurisdiction as the Legislature may 
provide. In addition to the jurisdiction specifically conferred by 
the Legislature, the district courts have the broad and general 
jurisdiction conferred by the Constitution. See State, ex rel 
Wright, v. Barney, 133 Neb. 676, 276 N. W. 676 (1937). 

Accordingly, jurisdiction is lacking in the Nebraska Workers’ 
Compensation Court to determine an attorney fee and cost- 
sharing claim when a health care insurer is reimbursed in an 
injured employee’s action for workers’ compensation benefits. 
Since jurisdiction cannot lie in the Workers’ Compensation 
Court, it must necessarily be found in the district court. 


CONCLUSION 
We hold that Kaiman’s petition against Mercy Midlands 

states a cause of action and that the district court has 
jurisdiction of the cause of action. Accordingly, it was error to 
sustain the demurrer, and we reverse the judgment of the district 
court for Douglas County and remand the cause for further 
proceedings consistent with this opinion. 

REVERSED AND REMANDED FOR 

FURTHER PROCEEDINGS. 


STATE OF NEBRASKA, APPELLANT, V. DANNY MCDOWELL, 
APPELLEE. 
488 N.W.2d 593 


Filed May 19, 1992. No. A-92-105. 


1. Motions to Suppress: Appeal and Error. In determining the correctness of a trial 
court’s ruling on a motion to suppress, this court will uphold a trial court’s 
findings of fact unless those findings are clearly erroneous. 

2. Miranda Rights: Police Officers and Sheriffs: Confessions: Words and Phrases. 
The term “interrogation” under Miranda refers not only to express questioning, 
but also to any words or actions on the part of the police (other than those 
normally attendant to arrest and custody) that the police should know are 
reasonably likely to elicit an incriminating response from the suspect. 
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3. Miranda Rights: Police Officers and Sheriffs: Confessions. An objective 
standard is applied to determine whether there is interrogation within the 
meaning of Miranda: Would a reasonable and disinterested person conclude that 
police conduct, directed to a suspect or defendant in custody, would likely elicit 
an nenininaling response from that suspect or defendant? 

: . Some factors which may be considered in determining 

whether there has been interrogation within the meaning of Miranda are a police 

practice designed to elicit an accused’s incriminating response and a defendant’s 
suecepebility to respond toa particular persuasion. 

: . The functional equivalent test takes the point of view of 

a reasonable and disinterested observer with the same knowledge of the suspect 

as the police officer has, and asks whether that observer would infer, on the sole 

basis of hearing the officer’s remarks, that the remarks were designed to elicit an 
inoeiminating Respanse: 


: . Generally, Rhode Island v. Innis, 446 U.S. 291, 100 S. 
Ct. 1682, 64 L. Ed. 2d 297 (1980), does not prohibit followup questions to 
volunteered statements, and a defendant’s answer to a followup question is a 
continuation of his volunteered statement. 

7. Due Process: Police Officers and Sheriffs: Confessions, Coercive police conduct 
is a necessary predicate to the finding that a confession is not voluntary within 
the meaning of the Due Process Clause of the 14th Amendment. 

8. Miranda Rights: Confessions. A spontaneously volunteered statement of a 
suspect or defendant is admissible in the absence of a Miranda warning. 

9. Confessions: Evidence. Determinations of voluntariness are based upon an 
assessment of all the circumstances and factors surrounding the occurrence 
when the statement was made. 

10. Confessions: Appeal and Error. A determination by the trial court that a 
confession was made voluntarily will not be overturned on appeal unless clearly 
wrong. 


Appeal from the District Court for York County: BRYCE 
BartTu, Judge. Reversed. 


Charles W. Campbell, York County Attorney, for appellant. 
James H. Truell, York County Public Defender, for appellee. 


CONNOLLY, Judge. 

Danny McDowell was charged with possession of marijuana 
weighing more than 1 pound. See Neb. Rev. Stat. § 28-416(7) 
(Reissue 1989). Before trial, McDowell moved for suppression 
of an oral statement on the grounds that the police had obtained 
the statement in a custodial interrogation without advising him 
of his rights under Miranda v. Arizona, 384 U.S. 436, 86S. Ct. 
1602, 16 L. Ed. 2d 694 (1966). The district court sustained the 
motion to suppress, and the State appeals the order, as 
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authorized by Neb. Rev. Stat. § 29-116 (Supp. 1991). 

The facts are as follows: At approximately 5:45 p.m. on July 
13, 1991, James Brady, a trooper and state deputy sheriff for 
the Nebraska State Patrol, was on his way to work. He received 
a radio dispatch from the office in Grand Island to look for a 
white Cadillac with California license plates headed westbound 
from Lincoln at about 5 p.m. The dispatch indicated that the 
occupants of the Cadillac had been throwing beer cans out the 
windows of the vehicle. 

Ronald D. Murtaugh, a police officer for the city of York, 
testified that at 5:45 p.m. on July 13, he was patrolling the 
south portion of the York city limits. He proceeded to patrol the 
York interchange area and the food establishments in the area 
for the Cadillac. Approximately 2 to 3 minutes after receiving 
the broadcast, he saw a vehicle matching the description on the 
south side of the Kentucky Fried Chicken restaurant. Officer 
Murtaugh then passed this information on to Trooper Brady, 
who had parked his vehicle and was on a traffic stop at the 
interchange. 

Trooper Brady drove to the restaurant to observe the vehicle, 
which at the time was unoccupied, and then contacted 
Murtaugh and told him that he would wait for the occupants to 
return to the Cadillac before he made contact. Brady then drove 
back to the restaurant and radioed Murtaugh for assistance. 

Murtaugh positioned himself behind the Cadillac on the 
passenger side. Brady approached the driver and inquired who 
the Cadillac’s owner was. The person in the front passenger seat 
was Joyce Rhoades, but she identified herself as Shirley Hogan. 
She stated that the automobile was owned by her sister, Joyce 
Rhoades. 

When asked who had been driving, the man in the driver’s 
seat, who identified himself as Jerry Martin, directed the 
trooper to McDowell, who was exiting the restaurant. Brady 
then asked the occupants to exit the Cadillac and demanded 
driver’s licenses. Trooper Brady ascertained that McDowell was 
the only one with a valid driver’s license, but that McDowell had 
had too much alcohol to drive. Brady therefore advised them to 
wait for McDowell to sober up before proceeding. 

Murtaugh then observed a package of Zig Zag cigarette 
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papers in plain view inside the automobile. Suspecting the 
presence of marijuana, Trooper Brady asked McDowell 
whether he might search the vehicle, and McDowell consented. 
Trooper Brady found nothing inside the vehicle. He then took 
the keys from the ignition and searched the trunk, in which he 
found several recently harvested marijuana plants. Brady 
informed the group that they were all under arrest and directed 
them to a grassy area behind the restaurant. The occupants 
were told to lie down prone in the grass. 

Officer Murtaugh testified that as he was keeping watch over 
the group lying in the grassy area, McDowell looked up and told 
him that the marijuana was his and that he would take the 
officers back to lowa to show where he had picked it. Murtaugh 
testified that he did not ask McDowell any questions before 
McDowell made these statements. 

Aretha Victoria McDowell, the wife of defendant 
McDowell, testified that after Brady found the marijuana, she 
was asked to lie down with the others. Her 2-year-old daughter 
then came beside her where she lay beside her husband. She 
testified that Brady asked Murtaugh to call social services to 
take away the McDowells’ daughter. According to Aretha 
McDowell, Danny McDowell then asked the officers not to 
take his wife and baby and claimed the marijuana was his. 

McDowell filed a motion to suppress the results of the search 
and the statement, pursuant to Neb. Rev. Stat. § 29-115 
(Reissue 1989), claiming that he was subjected to custodial 
interrogation without an antecedent Miranda warning. The 
court sustained the motion to suppress the statement and 
overruled the motion to suppress the search. On this appeal, the 
motion to suppress the search is not an issue. 

The trial court specifically found as follows: 

After finding the marijuana Trooper Brady 
immediately placed all of the parties under arrest and 
forced them into a prone face down position in the grassy 
area behind the Kentucky Fried Chicken restaurant; he 
then locked the vehicle and announced that the vehicle 
would be towed; and he then announced to Officer 
Murtaugh that the Nebraska Department of Social 
Services should be contacted and directed to pick up the 2 
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year old child. 

No Miranda warnings were given to any of the 
occupants following their arrests. 

After he announced that Social Services should be 
directed to pickup up [sic] the 2 year old child the 
defendant then stated to both Trooper Brady and Officer 
Murtaugh that the marijuana was his and he had 
harvested the marijuana near Atlantic, Iowa. 

(Emphasis in original.) 

The court made the following conclusions of law: 

It is clear from the evidence that neither Trooper Brady or 
Officer Murtaugh gave any Miranda warnings to the 
defendant before the defendant made the statements. The 
arrest of the defendant’s wife, child and others from the 
vehicle and the threat to remove the child from her mother 
were coercive maneuvers that prompted the admission by 
the defendant and as such violated his Fifth and Sixth 
Amendments [sic] rights. Defendant’s statements were not 
freely and voluntarily given. The failure to advise the 
defendant of his constitutional rights at the time of his 
arrest violated the same. 

On appeal, the State assigns as error the district court’s 
finding that the statements made by the defendant violated the 
defendant’s Fifth and Sixth Amendment rights. 

In determining the correctness of a trial court’s ruling ona 
motion to suppress, this court will uphold a trial court’s 
findings of fact unless those findings are clearly erroneous. 
State v. Pope, 239 Neb. 1009, 480 N. W.2d 169 (1992). 

In deciding whether the trial court’s findings on a motion to 
suppress are clearly erroneous, the reviewing court recognizes 
the trial court as the trier of fact and takes into consideration 
that the trial court has observed the witnesses testifying 
regarding the motion. Jd. 

The district court found that McDowell’s Fifth and Sixth 
Amendment rights had been violated. The issue whether the 
defendant, McDowell, was interrogated arises under the Fifth 
Amendment to the U.S. Constitution, which provides “nor 
shall [any person] be compelled in any criminal case to be a 
witness against himself... 2” The Sixth Amendment provides: 
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“Tn all criminal prosecutions, the accused shall enjoy the right 
... to have the Assistance of Counsel for his defence.” 

The Nebraska Supreme Court has held: 

Before a defendant’s custodial statement is admissible 
as evidence, the absolute and indispensable prerequisites 
of the Miranda warning must have been satisfied 
preceding the interrogation producing such statement, 
namely, law enforcement personnel must (1) inform the 
defendant of the right to remain silent, (2) explain that 
anything said can and will be used against the defendant in 
court, and (3) inform the defendant of the right to consult 
with a lawyer and to have a lawyer present during 
interrogation. 

State v. Norfolk, 221 Neb. 810, 814-15, 381 N.W.2d 120, 125 
(1986). 

In State v. Bodtke, 219 Neb. 504, 508-09, 363 N.W.2d 917, 
921 (1985), the Nebraska Supreme Court stated: 

Miranda v. Arizona, 384 U.S. 436, 86S. Ct. 1602, 16 L. 
Ed. 2d 694 (1966), formulated prerequisites for 
admissibility of a suspect’s in-custody statement(s) 
obtained “in a police-dominated atmosphere, resulting in 
self-incriminating statements,” id. at 445, and sought to 
minimize the psychological advantage frequently inherent 
in an exercise of governmental authority as a tool for 
coercion, that is, the “potentiality for compulsion.” Jd. at 
457. “Custodial interrogation” has been characterized by 
the U.S. Supreme Court in Miranda as “questioning 
instigated by law enforcement officers after a person has 
been taken into custody or otherwise deprived of his 
freedom of action in any significant way.” Id. at 444. 

This passage makes clear that antecedent Miranda warnings 
are required only when two conditions are satisfied: (1) the 
defendant is in custody and (2) the defendant is subjected to 
interrogation. 

In the present case, it is undisputed that McDowell was in 
custody. The next question is whether he was interrogated by 
the police. 

The starting point for defining “interrogation” in this 
context is, of course, the Court’s Miranda opinion. There 
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the Court observed that “[b]y custodial interrogation, we 

mean questioning initiated by law enforcement officers 

after a person has been taken into custody or otherwise 

deprived of his freedom of action in any significant way.” 
Rhode Island v. Innis, 446 U.S. 291, 298, 100S. Ct. 1682, 64 L. 
‘Ed. 2d 297 (1980). 

Although there was no express questioning by police of 
McDowell in this case, the U.S. Supreme Court has held that 
“interrogation” includes more than express questioning. In 
Rhode Island v. Innis, 446 U.S. at 300-01, the Court stated: 

We conclude that the Miranda safeguards come into 
play whenever a person in custody is subjected to either 
express questioning or its functional equivalent. That is to 
say, the term “interrogation” under Miranda refers not 
only to express questioning, but also to any words or 
actions on the part of the police (other than those 
normally attendant to arrest and custody) that the police 
should know are reasonably likely to elicit an 
incriminating response from the suspect. 

Therefore, under Jnnis, interrogation within Miranda’s 
requirements applies (1) to express questioning or (2) to the 
“functional equivalent” thereof. 

In State v. Gibson, 228 Neb. 455, 463-64, 422 N.W.2d 570, 
575 (1988), the Nebraska Supreme Court suggested the 
following interpretation of the /nnis functional equivalent test: 

As we interpret Jnnis, supra, to determine whether 
there is interrogation within the meaning of Miranda, an 
objective standard is applied: Would a reasonable and 
disinterested person conclude that police conduct, 
directed to a suspect or defendant in custody, would likely 
elicit an incriminating response from that suspect or 
defendant? See 1 W. LaFave & J. Israel, Criminal 
Procedure § 6.7 (1984). If the answer is “yes,” there is 
interrogation requiring the Miranda warning before a 
defendant’s incriminating response is constitutionally 
admissible as evidence against the defendant. 

According to Jnnis, some factors which may be 
considered in determining whether there has been 
interrogation within the meaning of Miranda are a police 
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practice designed to elicit an accused’s incriminating 
response and a defendant’s susceptibility to respond to a 
particular persuasion. 

Thus, the functional equivalent test under Nebraska law is to 
be applied objectively, and not by considering the subjective 
perception of the suspect. The test takes the point of view of a 
reasonable and disinterested observer with the same knowledge 
of the suspect as the police officer has, and asks whether that 
observer would infer, on the sole basis of hearing the officer’s 
remarks, that the remarks were designed to elicit an 
incriminating response. See 1 Wayne R. LaFave & Jerold H. 
Israel, Criminal Procedure § 6.7(d) (1984). 

In this case, the district court did not conclude that the words 
and actions of the officers were the functional equivalent of 
interrogation. Moreover, the court’s finding of facts does not 
address the relevant inquiries. In the absence of a finding that 
McDowell had been interrogated, the court’s conclusion that 
McDowell’s Fifth Amendment rights had been violated is 
clearly wrong. ’ 

It therefore remains to be determined in this appeal whether 
the conduct of the officers was the functional equivalent of 
interrogation. The question under Nebraska law is: Would a 
reasonable and disinterested person conclude that the remark 
of Trooper Brady to Officer Murtaugh concerning contacting 
social services to pick up the child, directed to McDowell, 
would likely elicit an incriminating response from him? 

The answer in this case must be “no.” A factor to be 
considered under State v. Gibson is whether this was a police 
practice designed to elicit an incriminating response. The 
conversation occurred between the two officers, and the 
remark was not addressed to McDowell. The record contains 
no testimony showing that Brady’s remark to Murtaugh was 
part of a concerted “psychological ploy” to elicit a response 
from McDowell. There is no testimony to show that the officers 
were aware of and taking advantage of McDowell’s concern for 
his child. Far from being a threat, Brady’s remark was the kind 
of remark that an officer would normally make in carrying out 
his duties under the circumstances. 

A further factor to be considered under State v. Gibson is 
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whether the defendant was susceptible to persuasion of this 
sort. The record contains no testimony that the defendant, 
McDowell, was especially susceptible to this sort of persuasion. 
Although McDowell had been drinking, he was not 
incapacitated. McDowell was the recipient of a single isolated 
remark, and the record contains no testimony to show that 
McDowell was emotionally upset or overwrought. 

“ ‘Interrogation,’ as conceptualized in the Miranda opinion, 
must reflect a measure of compulsion above and beyond that 
inherent in custody itself.” Jnnis, 446 U.S. at 300. The acts of 
the police in this case do not rise to a level of compulsion 
sufficient to constitute interrogation. 

However, the record does show that after McDowell made a 
statement to Murtaugh, Brady then asked McDowell if there 
was something he wanted to say. /mnis does not prohibit such 
followup questions. See 1 LaFave & Israel, supra, § 6.7(d). 
Therefore, McDowell’s answer to Brady’s question was a 
continuation of his volunteered statement, and the officers 
were not required to advise him of his Miranda rights at that 
time. 

Since the facts as found by the court were insufficient to find 
the defendant had been interrogated, there is no basis for the 
court’s conclusion that McDowell’s Fifth Amendment rights 
had been violated. And since the police had not interrogated 
McDowell, his Sixth Amendment right to counsel had not 
attached. The conclusion of the district court was therefore 
clearly erroneous. 

The next issue to be addressed is whether McDowell’s 
statement was voluntary. Whether a defendant’s custodial 
statement is voluntary is a question concerning the 
constitutional safeguard of due process. 

The Supreme Court has held that “a ‘spontaneously 
volunteered statement’ of a suspect or defendant is admissible 
in the absence of a Miranda warning.” Gibson, 228 Neb. at 464, 
422 N.W.2d at 575-76 (quoting State v. Red Feather, 205 Neb. 
734, 289 N.W.2d 768 (1980)). 

The Supreme Court also has stated that “the State must show 
that the statement, admission, or confession of the accused was 
given freely and voluntarily and was not the product of any 
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promise or inducement, direct or implied, no matter how slight, 
before it will be admitted into evidence.” (Emphasis in 
original.) State vy. Haynie, 239 Neb. 478, 485, 476 N.W.2d 905, 
911 (1991). 

In Haynie the court made clear that this test was not to be 
applied as a per se rule, but that “ ‘determinations of 
voluntariness are based upon an assessment of all the 
circumstances and factors surrounding the occurrence when the 
statement is made.... ” Id. at 486, 476 N.W.2d at 911 (quoting 
United States v. Grant, 622 F.2d 308 (8th Cir. 1980)). See, also, 
State v. Melton, 239 Neb. 506, 476 N. W.2d 842 (1991). 

The Due Process Clause of the 14th Amendment provides 
that no state shall “deprive any person of life, liberty, or 
property, without due process of law... .” U.S. Const. amend. 
XIV, § 1. 

By its very terms the Due Process Clause requires state 
action. In the realm of coerced confessions, state action must be 
found in the form of police conduct. See Brown v. Mississippi, 
297 U.S. 278, 56S. Ct. 461, 80 L. Ed. 682 (1936). 

“Coercive police conduct is a necessary predicate to the 
finding that a confession is not voluntary within the meaning of 
the due process clause of the 14th amendment.” (Emphasis 
supplied.) Haynie, 239 Neb. at 490, 476 N.W.2d at 913. 

This requirement was explained in Colorado v. Connelly, 
479 U.S. 157, 163-64, 107S. Ct. 515, 93 L. Ed. 2d 473 (1986): 

Thus the cases considered by this Court over the 50 
years since Brown v. Mississippi have focused upon the 
crucial! element of police overreaching. While each 
confession case has turned on its own set of factors 
justifying the conclusion that police conduct was 
oppressive, all have contained a substantial element of 
coercive police conduct. Absent police conduct causally 
related to the confession, there is simply no basis for 
concluding that any state actor has deprived a criminal 
defendant of due process of law. 

See, also, State v. Hankins, 232 Neb. 608, 441 N.W.2d 854 
(1989). 

A determination by the trial court that a confession was 

made voluntarily will not be overturned on appeal unless 
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clearly wrong. Haynie, supra. 

In this case the trial court did not make sufficient findings to 
show that McDowell’s will was overborne as a result of coercive 
conduct of the police. The testimony of the officers shows that 
McDowell was not promised anything, threatened, or subjected 
to any other improper influence. The record does not show that 
McDowell had been subjected to a level of coercion greater than 
that inherent in custody itself. The fact that the custodial 
environment surrounding McDowell’s statement was coercive is 
insufficient to support the conclusion that McDowell’s 
admission was causally related to conduct by the police. 

Since the facts were insufficient to show coercive conduct on 
the part of the police, the district court’s conclusion that 
McDowell’s statement was involuntary was clearly wrong. 

The judgment of the district court is reversed. 

REVERSED. 


STATE OF NEBRASKA EX REL. KATHY LYNN CROOK, APPELLANT, V. 
Joe MENDOZA, APPELLEE. 
491 N.W.2d 62 


Filed June 2, 1992. No. A-90-464. 


1. Child Support: Modification of Decree: Rules of the Supreme Court. The 
enactment of the Nebraska Child Support Guidelines constitutes a material 
change of circumstances sufficient to justify consideration of proposed 
mbuitication of child support orders entered before October 1, 1987. 

. If the Nebraska Child Support Guidelines constitute a 
material change of circumstances, the guidelines must be used to determine the 
new amount of child support. Child support shall be established in accordance 
with these guidelines unless the court finds that one or both parties have 
produced sufficient evidence to rebut the presumption that the application of 
the guidelines will result in a fair and equitable child support order. 

3. Child Support: Modification of Decree. If equity requires, the modification of a 
child support order may be retroactive to the time the original ruling refusing 
modification was made by the district court. It would be inequitable to penalize 
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the children and custodial parent by denying them the benefit of increased child 
support during the time a motion to modify child support was pending appellate 
review. 
Appeal from the District Court for Lancaster County: PauL 
D. Merritt, Jr., Judge. Reversed and remanded with 
directions. 


Robert Wm. Chapin, Jr., for appellant. 


Thomas R. Lamb, of Berry, Anderson, Creager & 
Wittstruck, for appellee. 


SiEveRS, Chief Judge, and HANNON and WRIGHT, Judges. 


SIEveRS, Chief Judge. 

Kathy Lynn Crook (now Kathy Lynn Allen) appeals the 
order of the district court for Lancaster County which denied 
her petition to modify a child support decree. The district court 
found that Crook had failed to prove a material change of 
circumstances. 

A party seeking to modify a marital dissolution decree 
concerning custody, support, or visitation of a child has the 
burden to show a material change of circumstances affecting 
the best interests of the child. Pattrin v. Pattrin, 239 Neb. 844, 
479 N.W.2d 122 (1992); Schulze v. Schulze, 238 Neb. 81, 469 
N.W.2d 139 (1991). 

Modification of child support is an issue entrusted to the 
discretion of the trial court. Appellate review of such issues is de 
novo on the record, but absent an abuse of discretion by the 
trial court, its decision will be affirmed on appeal. The de novo 
review is also qualified by the fact that where there is a conflict 
in the evidence, weight is given to the fact that the trial court 
saw and heard the witnesses and accepted one version of the 
facts as opposed to the other. Kroenke v. Kroenke, 239 Neb. 
699, 477 N.W.2d 583 (1991); Phelps v. Phelps, 239 Neb. 618, 
477 N.W.2d 552 (1991). 

Kathy Lynn Crook and Joe Mendoza are the parents of two 
children, Maria Ann Crook and Michael J. Crook. Crook has 
custody of the children. In April 1979, a decree was entered by 
the district court for Lancaster County, granting support 
payments to be paid by Mendoza in the amount of $85 per child 
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per month beginning May 1, 1979. On August 9, 1989, Crook 
filed a petition to modify the decree. On April 19, 1990, a trial 
was held in the Lancaster County District Court. The only issue 
before the trial court was whether child support should be 
increased, decreased, or remain the same. 

On April 25, 1990, the district court ruled that Crook had 
failed to sustain her burden of proof of showing a material 
change of circumstances, and therefore the court did not 
modify the support payments in any manner. This appeal 
followed. 

The Nebraska Child Support Guidelines became effective 
October 1, 1987, pursuant to action by the Nebraska Supreme 
Court. In her petition to modify the support decree, Crook 
requested an increase in child support for the children of the 
parties in conformity with the Nebraska Child Support 
Guidelines. The trial court specifically found that the mere 
enactment of the Nebraska Child Support Guidelines by the 
Nebraska Supreme Court does not, in and of itself, constitute a 
material change of circumstances. 

The Nebraska Supreme Court has recently determined that 
the enactment of the Nebraska Child Support Guidelines does 
constitute a material change of circumstances sufficient to 
justify consideration of proposed modification of child support 
orders entered before October 1, 1987. Schmitt v. Schmitt, 239 
Neb. 632, 477 N. W.2d 563 (1991); Pattrin v. Pattrin, supra. The 
Nebraska Supreme Court has also held that if the guidelines 
constitute a material change of circumstances, the guidelines 
must be used to determine the new support amount. Schmitt, 
supra. Generally, child support payments should be set 
according to guidelines established by the Supreme Court. 
Knippelmier v. Knippelmier, 238 Neb. 428, 470 N.W.2d 798 
(1991). Child support shall be established in accordance with 
these guidelines unless the court finds that one or both parties 
have produced sufficient evidence to rebut the presumption 
that the application of the guidelines will result in a fair and 
equitable child support order. Neb. Rev. Stat. § 42-364.16 
(Reissue 1988). 

The trial court did not apply the Nebraska Child Support 
Guidelines. Since the original support decree was entered prior 
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to the enactment of the guidelines, the trial court should have 
considered the motion for modification based on the child 
support guidelines. 

Our review of the record indicates that an increase in 
Mendoza’s child support obligation will quite likely occur on 
remand. The district court also observed that under the 
guidelines, Mendoza’s support would be substantially more. 
Therefore, the question the court must now consider is when 
Mendoza’s child support obligation, if modified, would 
become effective. The general rule in Nebraska has been to 
allow a modification of a child support order prospectively 
from the time of the modification order itself. Maddux y. 
Maddux, 239 Neb. 239, 475 N.W.2d 524 (1991). 

Upon occasion, however, depending upon the equities 
involved, the Supreme Court has approved modification of a 
child support order retroactive to the filing of the application 
for modification. Jd. A retroactive application in the present 
case would increase the support obligation. We believe that the 
equities involved in this case require that the modified support 
obligation become effective as of the time the original ruling on 
modification was made by the district court. The main principle 
behind the child support guidelines is to recognize the equal 
duty of both parents to contribute to the support of their 
children in proportion to their respective net incomes. See 
Pattrin v. Pattrin, supra. Had the district court modified 
Mendoza’s child support obligation using the guidelines, as it 
should have, the children and the custodial parent would have 
had the benefit of the increase required by the guidelines from 
April 25, 1990 (the date of the district court order), until now. 
As a result, Mendoza’s support obligation would have 
accurately reflected the proper level of support which he should 
have been paying for his children based on the parties’ net 
incomes as adduced at trial in April 1990. When it can be 
avoided, the children and the custodial parent should not be 
penalized by the delay present in the appeal process, nor should 
the father profit. To hold that the children are not entitled to the 
benefit of increased child support during the 2 years this matter 
was pending appellate review would be _ inequitable. 
Accordingly, we adopt a retroactive application in this case as 
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the most equitable result and the one which is most favorable to 
the children. 

The decision of the district court for Lancaster County, 
Nebraska, is reversed, and the cause is remanded with 
directions to calculate the amount of child support in 
accordance with the Nebraska Child Support Guidelines, using 
the evidence adduced at the trial on April 19, 1990. The revised 
amount of monthly child support established under the 
Nebraska Child Support Guidelines shall begin with the month 
of May 1990, the first month following the trial court’s decision 
of April 25, 1990. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. JOHN HARLAN, APPELLANT. 
488 N.W.2d 374 


Filed June 2, 1992. No. A-91-621. 


1. Courts: Appeal and Error. The Court of Appeals, in reviewing decisions of the 
district court which affirmed, reversed, or modified decisions of the county 
court, will consider only those errors specifically assigned in the appeal to the 
district court and again assigned as error in the appeal to the Court of Appeals. 

2. Appeal and Error. The Court of Appeals reserves the right to correct error 
unassigned or uncomplained of but which is plainly evident from the record and 
prejudicially affects a litigant’s substantial right, and which if left uncorrected 
would result in a miscarriage of justice or damage the integrity, reputation, and 
fairness of the judicial process, regardless of whether the error was raised at trial 
or on appeal. 


Appeal from the District Court for Dodge County, Mark J. 
FUHRMAN, Judge, on appeal thereto from the County Court for 
Dodge County, DaNiEL J. BEcCKwitH, Judge. Judgment of 
District Court affirmed. 


Thomas B. Thomsen, of Sidner, Svoboda, Schilke, 
Thomsen, Holtorf & Boggy, for appellant. 


Don Stenberg, Attorney General, and Marilyn B. 
Hutchinson for appellee. 


CONNOLLY, IRWIN, and MILLER-LERMAN, Judges. 
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CONNOLLY, Judge. 

John Harlan was convicted in Dodge County Court of 
leaving the scene of an accident, in violation of Neb. Rev. Stat. 
§ 39-6,104.02 (Reissue 1988), and giving false information toa 
peace Officer, in violation of Neb. Rev. Stat. § 28-907 (Reissue 
1989), and sentenced to 30 days in jail and a $100 fine. The 
district court affirmed. Harlan appeals, assigning as error the 
district court’s determination that Harlan’s failure to file a 
statement of errors pursuant to Neb. Ct. R. of Cty. Cts. 52(1I)G 
(rev. 1991) precluded review in district court. We affirm. 

The facts are as follows: On November 24, 1990, two men 
driving northbound on Bell Street in Fremont, Nebraska, 
observed a green automobile headed southbound on Bell. The 
green automobile went over the curb and struck a light pole on 
an automobile sales lot. The green automobile then backed 
away from the light pole and resumed travel southbound on 
Bell. The two witnesses followed the grecn automobile to an 
apartment on 16th Street, where they observed some people exit 
the automobile. The witnesses then drove to a store and 
reported the incident to the Fremont police. 

After receiving a report of the incident over the radio, police 
officer Giesselmann found Harlan sitting with a woman in the 
front seat of a green Plymouth at 646 East 16th Street. 
Giesselmann noticed a fresh dent on the front bumper of the 
automobile; he also noticed the hood over the engine was hot, 
as if the automobile had recently been running. Giesselmann 
questioned Harlan as to whether his automobile had been in an 
accident that night. Upon questioning, Harlan maintained that 
he had been at the apartment at East 16th Street most of the 
night and denied that his automobile had been in an accident. 

After a bench trial, Harlan was convicted of leaving the scene 
of an accident and giving false information to a peace officer. 
Harlan then appealed to the district court, which reviewed the 
record only for plain error because of Harlan’s failure to 
comply with rule 52(1I)G. 

On this appeal, we need not reach all of Harlan’s assigned 
errors, since one of these is dispositive. Harlan assigns as error 
the district court’s determination that Harlan’s failure to file a 
statement of errors precluded review except for plain error. 
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Rule 52(I)G provides in part as follows: 

Within 10 days of filing a notice of appeal, the appellant 
shall file with the district court a statement of errors, 
which shall consist of a separate, concise statement of each 
error a party contends was made by the trial court... . 
Consideration of the case will be limited to errors assigned 

_and discussed. The district court may, at its option, notice 
a plain error not assigned. 

The sentence of the county court was entered March 27, 
1991. Harlan filed his notice of appeal on March 28, 1991. This 
was not followed by a statement of errors until May 16, 1991. 

The Nebraska Supreme Court has adopted the following rule 
of practice, which is also observed by this court: 

The Supreme Court, in reviewing decisions of the 
district court which affirmed, reversed, or modified 
decisions of the county court, will consider only those 
errors specifically assigned in the appeal to the district 
court and again assigned as error in the appeal to the 
Supreme Court. This rule shall be effective so as to apply 
to all county court decisions appealed to the district court 
after the filing date of this opinion. 

State v. Erlewine, 234 Neb. 855, 857, 452 N.W.2d 764, 767 
(1990). Accord, State v. Keller, 240 Neb. 566, 483 N.W.2d 126 
(1992); State v. Nowicki, 239 Neb. 130, 474 N.W.2d 478 (1991). 

As stated above, the county court order of sentence was filed 
March 27, 1991. Erlewine was filed March 23, 1990. In contrast 
to Erlewine, which did not provide a specific deadline for the 
filing of assignments of error, rule 52(I)G sets a 10-day limit. 
Rule 52(1)G was enacted in February 1991. Since Harlan did 
not comply with the 10-day provision of rule 52(1)G, no errors 
were properly assigned to the district court. Accordingly, this 
court will not consider the errors assigned on appeal. 

This court reserves the right to correct error unassigned or 
uncomplained of but which is plainly evident from the record 
and prejudicially affects a litigant’s substantial right, and which 
if left uncorrected would result in a miscarriage of justice or 
damage the integrity, reputation, and fairness of the judicial 
process, regardless of whether the error was raised at trial or on 
appeal. See, Neb. Rev. Stat. § 25-1919 (Supp. 1991); Srate v. 
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Keller, supra; State v. Nowicki, supra. We conclude that no 
plain error has been committed in this case. 

Harlan contends in his brief that rule 52(1I)G, as applied by 
the district court, deprives him of due process of law. However, 
the U.S. Supreme Court stated in Jones v. Barnes, 463 U.S. 
745, 103 S. Ct. 3308, 77 L. Ed. 2d 987 (1983), that there is no 
right to an appeal of a criminal conviction under the U.S. 
Constitution. Moreover, Harlan has been accorded an appeal 
pursuant to Neb. Const. art.I, § 23. 

The judgment of the district court is affirmed. 

AFFIRMED. 


BILLIE JEAN PARKER, APPELLEE, V. ROBERT J. PARKER, 
APPELLANT. 
492 N. W.2d 50 


Filed June 16, 1992. No. A-90-535. 


1. Divorce: Property Division. The division of property in dissolution cases is a 
matter initially entrusted to the trial judge. The division of property is not 
subject to a precise mathematical formula. The ultimate test for division of 
property in connection with the dissolution of a marriage is one of 
reasonableness. 

2. Divorce: Property Division: Torts. In a proper case, the proceeds from the 
settlement of a personal injury claim may be considered to be a part of the 
marital estate. 

3. Gifts: Minors. A gift made under the Uniform Gifts to Minors Act, Neb. Rev. 
Stat. § 43-2201 et seq. (Reissue 1988), is irrevocable and conveys to the minor 
indefeasibly vested legal title to the money given. This money must be delivered 
or paid over tothe minor upon his or her attaining the age of 19. 

4. Gifts: Intent. In order to make a valid and effective inter vivos gift, there must be 
an intention to transfer title of the property, a delivery by the donor, and 
acceptance by the donee. 

5. Divorce: Property Division: Pensions. A pension plan is a marital asset and shall 
be included in the marital estate for purposes of property division at the time of. 
dissolution. 


Appeal from the District Court for Douglas County: 
DONALD J. HAMILTON, Judge. Affirmed in part, affirmed in 
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part as modified, and remanded with directions. 


Steven J. Lustgarten, of Lustgarten & Roberts, PC., for 
appellant. 


Thomas C. Hemphill and Albert L. Feldman, of Harris, 
Feldman, Stumpf Law Offices, for appellee. 


SIEVERS, Chief Judge, and HANNON and WRIGHT, Judges. 


SIEVERS, Chief Judge. 
NATURE OF THE CASE 
This is a divorce action which involves division of property 
and alimony issues. The husband, Robert J. Parker, appeals 
from the decree of the district court for Douglas County. We 
affirm in part, modify portions of the decree, and remand the 
cause with directions. 


FACTUAL BACKGROUND 

At the time this divorce action was tried, in late March 1990, 
Robert J. Parker and Billie Jean Parker had been married 28 
years. They were married July 7, 1961, in Little Rock, 
Arkansas. One child, Robert J. Parker, Jr., was born to the 
marriage. However, Billie had previously been married, and a 
son, Tommy Lynn Pearce, was born to one of those prior 
marriages. Robert parented Tommy as he did his natural son. 
Both sons are now adults, and at the time of trial, Robert junior 
had recently graduated from the University of Nebraska 
College of Law. 

Robert was employed for more than 30 years by the United 
Food & Commercial Workers Union. He is now retired and 
drawing a net pension of $2,600.18 per month. Billie also 
worked throughout the marriage, including an 18-year stint at 
Ross’ Steak House in Omaha. Although Billie suffers from 
back difficulties as a result of three automobile accidents, she 
was employed at the time of trial as a hostess-cashier at the Old 
Country Buffet, earning $198.55 net income per month. 

The family home, purchased in 1968, is located at 4311 
Ridgeway Road in Omaha. The home is owned free of debt, as 
is an unimproved vacation lot at Blue Eye, Missouri. 

During the marriage, the parties jointly engaged in the hobby 


PARKER v. PARKER 189 
Cite as 1 Neb. App. 187 


of buying and selling antiques and collectibles. After the parties 
separated, an auction of some of their collection was held, and 
the proceeds were divided equally, with a net of $21,270.53 to 
each party. In addition, Robert junior and Tommy supervised a 
“blind draw” of collectibles and antiques. The sons assembled 
286 boxes of these items from which each of the parties 
alternately chose a box, without knowing the contents, until 
Robert and Billie had each received 143 boxes. Unfortunately, 
this was not a complete disposition of the antiques and 
collectibles. 

A fair amount of what can only be described as frugality has 
resulted in considerable cash assets. That cash may be placed in 
three categories: $71,808.61 “saved for the child and 
grandchildren,” $29,498.10 held jointly, and $81,641.33 which 
Billie claims as her sole and separate property. 

Despite the “blind draw” described above and the auction 
generating net proceeds of over $40,000, there are still 
conflicting claims between the parties about antiques, 
collectibles, and garden-variety household goods. The record is 
less than concise as to the extent of the unresolved personal 
property items, their location, their possession, and their value. 


TRIAL COURT’S DECREE 

The trial court awarded Billie 37.5 percent of Robert’s gross 
pension, together with a like percentage of future increases. The 
home at 4311 Ridgeway Road was awarded to Billie, subject to 
a $20,000 lien in favor of Robert. The lien was to draw interest 
at the annual rate of 6 percent until paid and was payable on or 
before Robert’s 65th birthday, March 19, 1992. Robert was 
awarded the real estate at Blue Eye, Missouri. 

The trial court awarded each party the items that each had 
received in the 143 boxes as their sole and separate property. 
The court then decreed that “[t]he remaining articles of 
personal property, including all household items in the 
possession of each party not otherwise disposed of herein, shall 
be sold at auction.” The court specifically found that it was 
unable to establish an equitable division of the antiques, 
particularly because some were used as normal and regular 
household items. 
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Billie received a 1982 Chevrolet Caprice, and Robert received 
a 1986 Mercury Marquis, a 1982 Ford van, a 1973 Ranger boat 
(with trolling motor), and a 1987 tandem-wheel trailer. Robert 
was awarded the Graphic Scanning Company and Xenex 
corporate stock. Robert was awarded his IRA account at 
Heritage Federal in the amount of $10,000, and Billie received 
her Heritage Federal IRA in the amount of $9,251.88. 

The $81,641.33 described in the factual statement as 
property which Billie claimed to be solely hers was awarded to 
her as being outside of the marital estate. Robert was awarded a 
FirsTier NOW checking account in an unknown amount, 
together with a FirsTier checking account having a balance of 
$5,090.43 and a First Federal Savings account with a balance of 
$1,865.24. Billie received a FirsTier checking account with a 
balance of $3,290.55. 

The cash from the postseparation auction of antiques was 
split equally. The district court ordered that the bank accounts 
which were described as being maintained for Robert junior 
and the grandchildren be liquidated and divided equally 
between the parties. Finally, the district court ordered that Billie 
receive “the jewelry in the approximate amount of $5,000.” 


ASSIGNMENTS OF ERROR 

Robert assigns numerous errors on the part of the trial court, 
which are summarized as follows: The trial court erred (1) in 
valuing the family home at merely $72,000 and giving him only 
a $20,000 lien on it; (2) in making an inappropriate division of 
marital assets, with the result that Robert received only 19 
percent of the marital assets; (3) in failing to include the 
proceeds of Billie’s motor vehicle accidents in the marital estate; 
(4) in failing to specify that the auction of personal property 
which the district court ordered should include the items on 
Robert’s exhibit 28 as opposed to the court’s generalized order 
of an auction of “{t]he remaining articles of personal property, 
including all household items in the possession of each party”; 
(5) in failing to order that the bank accounts maintained for the 
son of the parties and their grandchildren be turned over to 
those for whom they were allegedly maintained; (6) in awarding 
Billie a proportional share of any increases in Robert’s pension; 
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(7) in failing to have the pension money processed through the 
clerk of the district court instead of paid directly from the 
pension fund; and (8) in not labeling the pension payments as 
alimony. 


STANDARD OF REVIEW 

In appeals involving actions for the dissolution of marriage, 
an appellate court’s review is de novo on the record to 
determine whether there has been an abuse of discretion by the 
trial judge. Larimore v. Larimore, 240 Neb. 13, 480 N.W.2d 
192 (1992). When the evidence is in conflict, an appellate court 
considers, and may give weight to, the fact that the trial judge 
heard and observed the witnesses and accepted one version of 
the facts rather than another. Qualley v. Qualley, 235 Neb. 841, 
457 N.W.2d 812 (1990). 

The division of property in dissolution cases is a matter 
initially entrusted to the discretion of the trial judge. Larimore, 
supra; Qualley, supra. 

It has been recognized that the division of property is not 
subject to a precise mathematical formula. Murrell v. Murrell, 
232 Neb. 247, 440 N. W.2d 237 (1989). 

The ultimate test for division of marital property in 
connection with the dissolution of a marriage is one of 
reasonableness. Mellor v. Mellor, 235 Neb. 361, 455 N.W.2d 
177 (1990). In our view, reasonableness in this case means an 
equal division of the marital estate, or as near thereto as the 
evidence allows. 


VALUE OF THE MARITAL HOME 
Robert claims the home located at 4311 Ridgeway Road 
should have been valued at $80,000, since that is what he 
offered as its value and that is what he stated he would be 
willing to pay for it. The parties had agreed by stipulation to an 
appraiser, who fixed the home’s value at $72,000. We use the 
appraiser’s valuation of $72,000 for the marital home. 


MOTOR VEHICLE ACCIDENT PROCEEDS 
Billie was involved in a motor vehicle accident in 1969, for 
which she received a net settlement of $7,500; in a second 
accident, in 1983, for which she received a net payment of 
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$1,000; and in a third accident, for which she received a net 
settlement of $25,000 in 1986. These accidents apparently all 
caused back injuries of various degrees, from which Billie 
claims to still suffer. 

In Maricle v. Maricle, 221 Neb. 552, 378 N.W.2d 855 (1985), 
the court considered whether the funds held in trust by a 
conservator should be part of the marital estate. The husband 
had received a $300,000 settlement from a truck collision that 
had left him permanently and totally disabled. The Supreme 
Court found that the proceeds from this settlement constituted 
the main asset of the marriage and the primary source of 
income of the parties. It was said that Nebraska is an equitable 
property jurisdiction and that many such jurisdictions consider 
personal injury settlements part of the marital estate, which 
settlements should be considered for division. In Maricle, the 
Nebraska Supreme Court stated: 

In the present case equity requires that the proceeds 
from the settlement of the damage actions be included in 
the marital estate. The proceeds were not acquired by gift 
or inheritance, Van Newkirk v. Van Newkirk, 212 Neb. 
730, 325 N.W.2d 832 (1982), nor were they assets held in a 
trust established by a third person, thereby rendering them 
not a part of the marital estate, Essex v. Essex, 195 Neb. 
385, 238 N. W.2d 235 (1976). 

221 Neb. at 554, 378 N. W.2d at 857. 

Although the motor vehicle accident proceeds are not the 
primary source of income or the main asset of the marriage, we 
find that equity requires their inclusion to some extent in the 
marital estate. The totality of the evidence and the financial 
standing of the parties leads to the conclusion that Billie’s 
philosophy was “what’s mine is mine, and what’s yours is ours.” 
As a result, the bank accounts which Billie controlled grew to 
substantial sums, while Robert handled the living expenses of 
the parties and the two sons, as well as the education of Robert 
junior. For example, the Merrill Lynch Ready Assets account in 
the amount of $33,808.96 at the time of trial, which was set 
aside for Robert junior’s education, was never touched, yet he 
completed both his undergraduate and law school education 
paid for by Robert. Robert should not be unduly penalized in 
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the division of property and money because he spent what he 
earned for the family, which apparently enabled the parties to 
maintain a good standard of living and engage in their hobby of 
collecting, while Billie avoided spending her settlement moneys 
and accumulated cash in the accounts she controlled. 
Additionally, to achieve the settlements, Robert was required to 
release all of his personal claims flowing from his wife’s 
injuries. However, when we view the equities, we also recognize 
that it is Billie who must endure pain and suffering in the future. 
Undoubtedly, a substantial portion of the settlement funds were 
to compensate her for past as well as future pain and suffering. 
In our view, equity requires that a substantial portion of the 
personal injury settlements should be set off to Billie, but equity 
also requires that Robert still share to some extent in the 
settlements. Accordingly, we find that $11,166.67 of the total 
settlements should be set off to Billie and that the balance, or 
$22,333.33, should be included in the marital estate. 


BANK ACCOUNTS FOR ROBERT JUNIOR 
AND GRANDCHILDREN 

We have previously identified accounts totaling $71,808.61 
as money allegedly set aside for Robert junior and for Renee 
and Andrea Pearce, the grandchildren of the parties and the 
daughters of Tommy Pearce. Robert testified at trial that he 
wanted those moneys set aside for the parties for whom they 
were designated. On the other hand, Billie would not commit 
herself as to what should be done with this money, but 
repeatedly avoided a direct answer by saying that the court 
could do what was fair and pointing out that she had saved the 
money. The trial court ordered that all of these accounts be 
liquidated and divided equally between Robert and Billie. 

We first turn to the Merrill Lynch Ready Assets Trust 
account, No. 063-681-51918-7, which is held in the name of 
Billie Jean Parker as custodian of Robert J. Parker, Jr., under 
the Nebraska Uniform Gifts to Minors Act. That act, Neb. 
Rev. Stat. §§ 43-2201 through 43-2210 (Reissue 1988), involves 
gifts by an adult to a minor, with the gift coming into the 
possession and control of a designated custodian during the 
recipient’s minority. This is often used as a tax-saving device to 
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shift the tax on savings from parents or grandparents to the 
minor, who is in a lesser tax bracket. However, the statute is very 
specific that a gift made under the act “is irrevocable and 
conveys to the minor indefeasibly vested legal title to the 
security, life insurance policy, annuity contract, or money given 
....” See § 43-2204. To the extent that the property which has 
been gifted is not expended, the custodian is obligated to deliver 
it or pay it over to the minor upon his or her attaining the age of 
19. See § 43-2205(4). 

At the time of trial, Robert junior was 26 years of age and 
testified that he has filed his own separate income tax return for 
the past several years, on which he reports the income from this 
money. Given Robert junior’s age and the plain language of the 
Uniform Gifts to Minors Act, it is clear that the money in this 
Merrill Lynch account is not marital property. Thus, the district 
court should not have attempted to exercise control over it by 
ordering the parties to this divorce to liquidate it by dividing it 
between them. Accordingly, we vacate that portion of the 
decree and hold that the account is not property to be 
considered or divided in this dissolution proceeding. 

Billie has maintained the Heritage Federal savings account 
No. 10044952-6 for Robert junior, and at the time of trial, the 
amount therein was approximately $2,161.57. Billie has also 
maintained account No. 1004953-4 at First Federal Savings, 
which she says is for her granddaughter Andrea, with a balance 
at the time of trial of $2,758.18. A like account at First Federal 
Savings, No. 1007180-2 was maintained for her granddaughter 
Renee, with a balance at the time of trial of $2,701.62. The 
evidence does not prove the precise names in which these two 
accounts are maintained or titled. There is a certificate of 
deposit under account No. 853557-8 maintained for Renee by 
Billie as trustee, with a balance at the time of trial of $18,000. 
Finally, there is a money market certificate No. 850122-4 in the 
name of Billie as trustee for Andrea, with a balance at the time 
of trial of $19,383.71. Robert junior testified that he has paid 
the income tax due on the earnings from the above-recited 
Heritage Federal savings account. Billie testified that she paid 
the taxes on all of the savings for the two granddaughters, even 
though they filed their own tax returns due to the amount of 
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income attributable to these accounts. However, Billie did 
testify as follows: “I have all the certificates and I have all the 
passbooks and I would be happy to turn them over to whoever, 
because I have worked very hard to maintain these and to keep 
them up to date and transfer them from place to place.” 

We find this testimony to be determinative. Under Nebraska 
law, in order to make a valid and effective inter vivos gift, there 
must be an intention to transfer title of the property, a delivery 
by the donor, and acceptance by the donee. Jn re Estate of 
Saathoff, 206 Neb. 793, 295 N.W.2d 290 (1980). A valid gift ofa 
bank deposit may be effected by depositing money in the name 
of the donee or in the name of the donor in trust for the donee, 
but in order to perfect such a gift, the donor must have intended 
a gift and must have completed it by delivery of the passbook or 
by performing some other acts divesting herself of dominion 
and control over the funds deposited. 38 C.J.S. Gifts § 49 
(1943). This authority also states, “A mere deposit made by the 
depositor in his own name as trustee for another is insufficient 
to constitute a gift of the deposit inter vivos where the depositor 
exercised complete control during his life... .” Jd. at 833. 

Applying these principles to the Heritage Federal and First 
Federal Savings accounts for Robert junior, Renee, and 
Andrea, it is clear that a completed gift has not occurred. Billie 
made it clear that she has maintained the passbooks and 
certificates, transferred the funds, and managed the accounts 
according to her wishes. It is doubtful whether the requisite 
intention to make a gift of these funds was proven, but in any 
event, it is clear that she has never surrendered dominion or 
control. Accordingly, since these were not completed gifts, the 
money in the accounts is a marital asset, and the district court 
was correct in ordering these accounts divided between the 
parties. Therefore, the two First Federal Savings accounts for 
Renee and Andrea, as well as the Heritage Federal savings 
account for Robert junior, shall be divided equally between 
Robert and Billie. An equal division shall also be made of the 
Heritage Federal certificates of deposit Nos. 853557-8 and 
850122-4. The equal division to be made of these five accounts 
or certificates of deposit shall include accumulation of interest, 
including all interest since the district court trial. 
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ROBERT’S PENSION FUND 

Robert assigns as error the trial court’s award to Billie of 37.5 
percent of his pension benefits, including a like percentage of 
any future increases or additions. Robert maintains that there 
was error in not labeling these payments alimony and in not 
having the payments processed through the clerk of the district 
court, as opposed to being paid directly from the pension fund. 

Robert currently receives 75 percent of his gross pension 
benefit because he elected the survivor spouse annuity. The trial 
court ordered that Billie receive 37.5 percent, or one-half of the 
present gross pension benefit, as well as a similar percentage of 
any future additions or increases. Robert apparently wants the 
payments characterized as alimony so that Billie would have to 
show good cause, pursuant to Neb. Rev. Stat. § 42-368 (Reissue 
1988), in order to be entitled to any future additions or 
increases. 

Neb. Rev. Stat. § 42-366(8) (Reissue 1988) requires the court 
to “include as part of the marital estate, for purposes of the 
division of property at the time of dissolution, any pension 
plans, retirement plans . . . whether vested or not vested.” 
Pension plans shall be included as part of the marital estate for 
purposes of division of property at the time of dissolution. 
Kullbom y. Kullbom, 209 Neb. 145, 306 N. W.2d 844 (1981). We 
believe that under § 42-366(8), a pension plan is properly 
included as a marital asset for purposes of property division at 
the time of the dissolution. Polly v. Polly, 1 Neb. App. 121, 487 
N.W.2d 558 (1992). With regard to the pension fund, the trial 
court is correct, and Robert’s assignments of error in this regard 
are without merit. Applying the same percentage to future 
increases as was utilized for present payments is logical and not 
an abuse of discretion. 


FURNITURE, ANTIQUES, COLLECTIBLES, 
AND PERSONAL PROPERTY 
_ Robert and Billie have accumulated what appears to be the 
typical furniture, furnishings, appliances, dishes, utensils, 
bedding, linens, and other associated miscellanea of the average 
American household. The division of these items of personal 
property is considerably complicated by the Parkers’ hobby of 
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buying and selling collectibles and antiques, of which a 
substantial number were either in “inventory” or being used by 
the parties at the time of their separation. When Robert moved 
out of the home, he took certain items of personal property 
with him. As a partial division of the antiques and collectibles, 
an auction was held prior to trial, which auction resulted in net 
proceeds after expenses of $42,541.06. That sum has been 
divided equally between the parties. In addition, the two sons, 
Tommy and Robert junior, assembled 286 sealed boxes of 
antiques and collectibles. In rotation, each party selected a box 
without knowing the contents, until the boxes were all divided. 
The parties had an understanding that they would each keep 
what they got as a result of the “blind draw.” However, Robert 
claims his wife has received $5,000 worth of jewelry as well as 
various antiques, collectibles, and household goods with a 
value in excess of $42,145 which have not been fully accounted 
for and which are listed on the nine-page exhibit 28. 

For her part, Billie produced exhibit 14, a duplicate of 
exhibit 28, on which she admitted by written notation that she 
had possession of the great majority of those items listed. The 
items have been in her possession at the residence, which she has 
occupied since the fall of 1989, when the parties separated. The 
district court’s resolution of the personal property problems 
was to award possession of the items in the boxes to each party, 
without specifying or identifying those items, and to order all 
other items of personal property sold at auction under the 
supervision of the court. Presumably, this description of the 
“remaining articles of personal property” to be auctioned 
included not only typical household furniture and furnishings, 
but also antiques and collectibles which may well also be listed 
on exhibits 14 and 28. 

Robert asserts that the trial court erred in not limiting the 
auction to those items on exhibit 28. We are being asked to 
conduct a “judicial garage sale” from afar, on the basis of a 
printed record of the testimony of the parties. We are not 
inclined to begin undertaking the supervision of the disposition 
of the personal effects of the parties in divorce actions. 
Nonetheless, we are faced with a district court order for an 
auction, which order we find overly broad and probably 
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incapable of effective and equitable enforcement. We read the 
district court’s order for auction to include everything except 
the contents of the boxes. We find that this order is an abuse of 
discretion. Although there is no direct evidence on this precise 
matter, we believe it is reasonable to infer that the parties have 
unwrapped their boxes by now and that the contents are 
commingled with the personalty in each party’s possession. 
Therefore, since neither knew what was in the other’s surprise 
packages, there is a potential new controversy over whether a 
particular item was in one of the boxes and is thereby excluded 
from auction or whether it should be an auction item. This is an 
enforcement problem which is not likely to be easily or quickly 
resolved. 

In addition to that potential controversy, it seems to us that 
the district court’s order would require the collection of 
everything except the contents of the 286 boxes in some sort of 
central location so that the items could then be auctioned. We 
find it hard to believe that one of the parties would not accuse 
the other of “squirreling away nonboxed items” instead of 
bringing them to the central location for disposition by the 
auctioneer. 

Accordingly, we vacate that portion of the district court’s 
decree designated as “D. PERSONAL PROPERTY, 
HOUSEHOLD GOODS, FURNITURE, FURNISHINGS 
AND PERSONAL EFFECTS,” which requires an auction. 
However, it is obvious that some solution must be devised to 
end this matter, and reluctantly, we undertake that task. 
Therefore, in place of the auction, we order that Billie, within 
30 days of the issuance of the mandate in this case, shall gather 
together at 4311 Ridgeway Road all of those items on exhibit 14 
which she designated with the letter “A” (symbolizing that they 
were available at the address where she resides). When the items 
are gathered together, the parties shall select one item (a set of 
four crystal glasses is four items, not one) in rotation until all 
items are selected. Billie shall choose first. Robert’s selection of 
any item from exhibit 14 which was marked as available but 
which Billie cannot produce shall result in an immediate cash 
payment to Robert on the date of this “personal property 
draft” in an amount equal to 50 percent of the value listed on 
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exhibit 14 for that particular item. This proceeding shall be 
supervised by an attorney named by the district court to 
supervise this “personal property draft” as well as any 
payments required. The attorney’s resolution of all disputes 
concerning this property shall be final. This “personal property 
draft” shall be completed within 30 days of the issuance of the 
mandate in this case. The appointed attorney shall be paid no 
more than $90 per hour, together with any necessary costs. The 
attorney fees and expenses shall be borne equally by Robert and 
Billie. The attorney’s billing for time and expenses shall be 
submitted to the district court for approval, and the court shall 
order that each party pay 50 percent of the approved amount. 

Other than as set forth herein with respect to those items on 
exhibit 14, each party is hereby awarded possession of all other 
items of clothing, personal property, household goods, 
furnishings, antiques, and collectibles now in their possession. 
Our reluctance to involve ourselves in the division of personal 
property is overcome by the recognition that we review this 
matter de novo, applying equitable powers, and that there is 
obviously a compelling need to achieve a final result, however 
imperfect it might be. However, the parties are free to file a 
joint stipulation with the district court within 10 days of the 
issuance of the mandate in this case, indicating complete 
resolution of all tangible personal property issues and jointly 
waiving the “personal property draft” ordered herein. If there 
is no such filing, our solution shall be implemented as set forth 
herein. 

Finally, we hold that the evidence does not support Billie’s 
claim that Robert has somehow taken possession of the items 
listed on her exhibit 12, nor does it support a finding that those 
items, if they exist, are worth $19,550, as she claims. 


BILLIE’S SEPARATE ESTATE 
Billie claims that the following certificates of deposit or 
money market accounts are her separate property which should 
not be included in the marital estate: (1) First National Bank 
certificate of deposit No. 03079200326, valued at $40,000 at the 
time of trial; (2) Heritage Federal certificate of deposit No. 
20260929, valued at $10,000 at the time of trial; and (3) Merrill 
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Lynch Ready Assets account No. 063-681-60394-0, valued at 
$31,641.33 at the time of trial. At paragraph K of the district 
court’s order, those accounts were set aside as the sole property 
of Billie. We have already determined that two-thirds or 
$22,333.33 of Billie’s personal injury claims should be included 
in the marital estate. The evidence established that those 
personal injury settlement proceeds are in the three accounts 
listed above. 

Billie testified that these three accounts contain the 
inheritance from her parents. She testified that she had received 
$8,200 from the sale of her parents’ farm and, prior to that, had 
received a yearly sum from the earnings of the farm. However, 
a lack of precision in some questions and in many answers in 
Billie’s testimony causes us to be handicapped to a degree in our 
de novo review. She never testified to the amount of her yearly 
inheritance. Accordingly, we are left with Robert’s testimony as 
the most precise evidence of the amount of Billie’s inheritance. 
Robert testified that she received at least $13,000 from her 
inheritance. 

Billie’s testimony was that her inheritance was in these 
accounts she claimed as her sole property. As to the source of 
the rest of the $81,641.33 which she claims as her sole property, 
we find that she has not carried her burden of proof of 
establishing any of it as her sole and separate property except 
$13,000 by way of inheritance from her parents and her 
separate share of the personal injury settlements, which we 
have determined as $11,166.67. We briefly illustrate the lack of 
proof. In one instance in the bill of exceptions, Billie asserts that 
in addition to her inheritance and personal injury actions, the 
$81,641.33 represents, in part, savings from the Social Security 
and Veterans’ Administration benefits which she received for 
her son Tommy, asa result of his father’s death in an automobile 
accident. However, to our bewilderment, a mere 34 pages later 
she testifies that the VA and Social Security money ended up in 
Robert junior’s Merrill Lynch account, which we have already 
said is not a marital asset, since under Nebraska law, it vested in 
Robert junior when he turned age 19. 

Billie testified that she owned real estate in Little Rock, 
Arkansas, prior to her marriage to Robert and that there was 
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$6,500 of equity from that property which ended up in the 
family home at 4311 Ridgeway Road in Omaha, which equity is 
being awarded to her. Out of the $81,641.33 in accounts which 
Billie claims as her separate property, we find that the evidence 
and applicable law support only a finding of separate property 
in the amount of $30,666.67, which includes the $6,500 equity 
in the family home, the $13,000 inheritance, and the $11,166.67 
from the personal injury settlements. 

Accordingly, we vacate paragraph K of the district court’s 
decree and hold that First National certificate of deposit No. 
03079200326, Heritage Federal certificate of deposit No. 
20260929, and Merrill Lynch Ready Assets account No. 
063-681-60394-0 are marital assets and not the separate 
property of Billie. 


FINAL PROPERTY DIVISION 

We believe that the most effective and efficient way to 
equalize the division of property and to give effect to the 
modifications which we have made in the district court’s decree 
is simply to allow Billie to retain possession and control of the 
bank accounts formerly awarded to her as her sole and separate 
property under paragraph K of the district court’s decree. 
Against those accounts, we then balance the marital estate by 
increasing the lien given to Robert on the real estate in 
paragraph B of the district court’s decree, which lien was 
formerly in the amount of $20,000. Paragraph B of the decree is 
therefore modified to provide that Billie shall be awarded all 
right, title, and interest to the family residence located at 4311 
Ridgeway Road in Omaha, Nebraska, and legally described in 
the district court’s decree as “Irregular Lot 2, Block 6, Sunny 
Slope 3rd Addition, an addition to the City of Omaha, as 
surveyed, platted and recorded in Douglas County, Nebraska,” 
subject to any outstanding indebtedness, if any there be, and, in 
addition, subject to a lien in the amount of $51,083.75 in favor 
of Robert. Said lien shall draw simple interest from April 30, 
1990, when the decree was originally entered, at the rate of 6 
percent per annum until paid, and it shall be payable to Robert 
on or before July 31, 1992. Accordingly, the division of the 
marital estate after our modifications is as follows: 
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Billie Robert 
House (net of lien) $ 20,916.25 
First National CD 
No. 03079200326 40,000.00 


(includes separate property of $6,500 in Arkansas real estate, 
$13,000 inheritance, and $11,166.67 from personal injury 
settlements) 


Heritage Federal CD 

No. 20260929 10,000.00 
Merrill Lynch Ready Assets account 

No. 063-68 1-60394-0 31,641.33 
Lien on house $ 51,083.75 
1982 Chevrolet Caprice 2,675.00 
1986 Mercury Marquis 4,500.00 
1982 Ford van 2,875.00 
1987 tandem-wheel trailer 1,750.00 
1973 Ranger boat 1,000.00 
Vacation lot in Blue Eye, Missouri 8,000.00 
Graphic Scanning and Xenex stock 4,868.61 
Jewelry 5,350.00 © 
Antique auction 21,270.53 21,270.53 
Bank accounts 


(Robert junior and grandchildren) 22,502.54 22,502.54 
Heritage Federal IRA No. 20260937 9,251.88 


Heritage Federal IRA No. 20163991 10,000.00 
FirsTier checking No. 045455 5,090.43 
143 boxes in “blind draw” equal equal 


Household goods and furnishings equal equal 
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Auction to be held 
(exhibit 14 items) equal equal 
; $163,607.53 
Billie’s separate property - 30,666.67 
Total $132,940.86 $132,940.86 
SUMMARY 


The decree of the district court for Douglas County dated 
April 30, 1990, is affirmed in all respects except as modified 
herein. The modifications we have made are summarized as 
follows: 

1. Billie’s separate property from her inheritance is $13,000; 
her separate property from her automobile accident settlements 
is $11,166.67; and her separate property from the real estate 
which she owned in Arkansas prior to this marriage is $6,500. 
Therefore, we find the evidence establishes a total separate 
estate of Billie in the amount of $30,666.67. 

2. Robert’s lien against the home at 4311 Ridgeway Road in 
Omaha, which was awarded to Billie, is increased from $20,000 
to $51,083.75, and the due date of that lien is changed from 
March 19, 1992, to July 31, 1992. 

3. The Merrill Lynch Ready Assets account No. 
063-681-51918-7 in the name of Billie Jean Parker as custodian 
of Robert J. Parker, Jr., under the Nebraska Uniform Gifts to 
Minors Act is not part of the marital estate, and thus, it is not 
considered in the division of property. The district court’s order 
to divide this account equally between Robert and Billie is 
hereby vacated. 

4. The auction requirement in paragraph D of the decree is 
vacated, and instead, there shall be the selection of property 
from exhibit 14 or the payment for missing items. The selection 
of property shall be held under supervision, as set forth in the 
section of this opinion entitled “Furniture, Antiques, 
Collectibles, and Personal Property.” 


ATTORNEY FEES 
The district court ordered each party to pay their own fees 
and costs. No attorney fees are awarded in this court for this 
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appeal; however, costs are taxed to Billie. 
AFFIRMED IN PART, AFFIRMED IN PART AS MODIFIED, 
AND REMANDED WITH DIRECTIONS. 


THOMAS F. CAVANAUGH, APPELLEE, V. ALIETTE BERTHILE MARTIN 
DEBAUDINIERE, ALSO KNOWN AS ALIETTE BERTHILE CAVANAUGH, 
APPELLANT. 

493 N.W.2d 197 


Filed June 23, 1992. No. A-9I-1117. 


1. Divorce: Appeal and Error. In an appeal involving an action for dissolution of 
marriage, an appellate court’s review of a trial court’s judgment is de novo on the 
record to determine whether there has been an abuse of discretion by the trial 
judge, whose iidanient will be upheld in the absence of such an abuse. 

. Inan appeal involving an action for dissolution of marriage, an 
appellate court is required to try the case de novo on the record and reach 
independent conclusions on the issues presented by appeal without reference to 
the conclusions or judgment of the district court. 

3. Rules of Evidence. Normally, the admissibility of evidence is controlled by the 
Nebraska rules of evidence. 

4. Parent and Child: Presumptions: Evidence: Paternity. Legitimacy of children 
born during marriage is a rebuttable presumption which cannot be rebutted 
simply by the testimony of the parties. 

5. Estoppel. To constitute equitable estoppel, there must be, as to the party 
estopped, (1) conduct which amounts to a false representation or concealment of 
material facts or, at least, which is calculated to convey the impression that the 
facts are otherwise than, and inconsistent with, those which the party 
subsequently attempts to assert; (2) the intention, or at least the expectation, 
that such conduct shall be acted upon by, or influence, the other party or other 
persons; and (3) knowledge, actual or constructive, of the real facts; as to the 
other party, (4) lack of knowledge and of the means of knowledge of the truth as 
to the facts in question; (5) reliance, in good faith, upon the conduct or 
statements of the party to be estopped; and (6) action or inaction based thereon 
of such a character as to change the position or status of the party claiming the 
estoppel, to his injury, detriment, or prejudice. 

6. Estoppel: Evidence. To sustain the denial of the admission of evidence on the 
grounds of equitable estoppel, all six essential elements must be established by 
the party asserting the estoppel. 
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7. Estoppel: Proof. The elements of equitable estoppel must be established by clear 

and convincing evidence. 

8. Child Custody: Parental Rights. In the absence of a statutory provision 

otherwise, in a child custody controversy between a biological or adoptive 

parent and one who is neither a biological nor an adoptive parent of the child 
involved in the controversy, a fit biological or adoptive parent has a superior 
right to custody of the child. 

: . A court may not, in derogation of the superior right of a 
biological or adoptive parent, grant child custody to one who is not a biological 
or adoptive parent unless the biological or adoptive parent is unfit to have child 
custody or has legally lost the parental superior right inachild. 

10. Divorce: Courts: Jurisdiction: Parent and Child: Visitation. In a dissolution 
proceeding, Neb. Rev. Stat. § 42-364 (Supp. 1991) confers jurisdiction upon the 
district court to grant visitation rights to an ex-stepparent who stood in loco 
parentis to the child. 

11. Divorce: Parent and Child: Child Support. An ex-stepfather has no duty to 
support a child after he is divorced from the child’s mother unless he chooses to 
maintain an in loco parentis relationship. 


Appeal from the District Court for Douglas County: 
RONALD E. REAGAN, Judge. Reversed and remanded with 
directions. 


Donald A. Roberts, of Lustgarten & Roberts, P.C., for 
appellant. 


J. Joseph McQuillan and Betty L. Egan, of Walentine, 
O’ Toole, McQuillan & Gordon, for appellee. 


SIEVERS, Chief Judge, and HANNON and WRIGHT, Judges. 


WRIGHT, Judge. 

This is an appeal from the order of the district court for 
Douglas County which dissolved the marriage of Aliette 
Berthile Martin deBaudiniere and Thomas F. Cavanaugh and 
awarded custody of Bertilla (Tia) B. Cavanaugh to Thomas, 
subject to Aliette’s rights of visitation. The genetic test results 
offered by Aliette established that Thomas was not the 
biological father of Tia. The court found that Aliette was 
estopped from offering the results of the test. 

Aliette appeals the award of custody to Thomas and assigns 
as error the court’s excluding the genetic test results and the 
court’s awarding custody of Tia to the nonbiological party, 
Thomas. 
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STANDARD OF REVIEW 

In an appeal involving an action for dissolution of marriage, 
an appellate court’s review of atrial court’s judgment is de novo 
on the record to determine whether there has been an abuse of 
discretion by the trial judge, whose judgment will be upheld in 
the absence of such an abuse. Stuhr v. Stuhr, 240 Neb. 239, 481 
N.W.2d 212 (1992). In such de novo review, an appellate court 
is required to reach independent conclusions on the issues 
presented by appeal without reference to the conclusions or 
judgment of the district court. Keim v. Keim, 228 Neb. 684, 424 
N.W.2d 112 (1988). 

Regarding a question of law, an appellate court has an 
obligation to reach a conclusion independent of that of the trial 
court in a judgment under review. City of Newman Grove v. 
Primrose, 240 Neb. 70, 480 N.W.2d 408 (1992); Baker v. St. 
Paul Fire & Marine Ins. Co., 240 Neb. 14, 480 N.W.2d 192 
(1992). 


FACTS 

Aliette was born in St. Malo, France, in 1955 and is a French 
citizen. She graduated from the “Letters Program” at the 
University of Haute Bretagne in Rennes, France, and in 1986 
acquired a research scholarship from the Japanese government 
to study at the Tokyo University of Fine Arts and Music. She 
received a “Diploma of Japanese Language” in 1987 from the 
Osaka University of Foreign Studies. She speaks English, 
French, Japanese, and Spanish. She has shown her art in 
one-person exhibitions, group exhibitions, and mural 
realizations since 1983. 

Thomas, born February 8, 1952, has lived in the Omaha area 
since his birth. His two brothers, three sisters, and mother all 
live in Omaha, and he has considerable contact with his 
extended family. He first met Aliette in 1973, when he was 
asked to take her to a farm in Ewing, Nebraska, where he 
worked. The farm was owned by Aliette’s second cousin. After 
this visit, Aliette returned to France. When she returned to 
Omaha in 1975, Thomas fell in love with her. When Aliette went 
to visit friends on the east coast, Thomas quit his job to join her 
for the remainder of her stay in the United States and proposed 
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marriage to her. She was 19, and he was 23. That relationship 
and the proposals of marriage continued until 1986. 

In the spring of 1988, the parties had several long telephone 
conversations about Aliette coming to the United States, so 
they could get married, settle down, and have a family. They 
met in San Francisco, California, on July 26, 1988, and spent 
several days together. During Aliette’s visit to the United States, 
Thomas proposed marriage and she accepted, although a date 
was not set for the marriage. They discussed a spring wedding in 
Ewing. During this visit, the parties were intimate and engaged 
in sexual intercourse on a number of occasions, including July 
26. 

In September 1988, Aliette returned to Tokyo and discovered 
she was pregnant. She called Thomas and told him of her 
pregnancy. She was sure that Thomas was the child’s father. 
Thomas testified that he assumed it was his child. Thomas told 
Aliette that immediately after the November election he would 
go to Tokyo, and they would see if they could get married. 
Aliette wanted to have her relatives come to Nebraska for a 
spring wedding after the baby was born. The couple finally 
decided that they would be married in Tokyo. 

Before Aliette and Thomas met in San Francisco in July, she 
had had an affair with a Terry Jaicomino. She had been 
intimate with Jaicomino on July 15, 1988, but had terminated 
her relationship with him. 

The marriage took place in Japan on December 23, 1988, and 
a subsequent ceremony was held in France. Although Aliette 
wanted to give birth to the child in France, she agreed to have 
the child born in the United States to please Thomas. Tia was 
born March 30, 1989. Thomas was listed as the father on the 
birth certificate. Aliette took care of Tia from the time of her 
birth, including breast-feeding and staying home with the child 
while Thomas worked. 

From the time of the marriage, the parties lived in Thomas’ 
mother’s house. Tia, Marie Caroline (Aliette’s niece who acted 
as a nanny), and Thomas stayed at his mother’s house while 
Aliette continued her studies in Japan. She kept in contact with 
Marie Caroline by phone once or twice a week to discuss Tia’s 
progress, answer questions, and discuss meals. When Aliette 
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returned to the United States on December 16, 1989, she 
realized from her experience as an artist who had painted 
portraits that the shape of Tia’s face and her eyes, nose, and 
mouth resembled Jaicomino’s. In December, Aliette told 
Thomas that Tia was probably not his child. He did not 
question Aliette about the statement, and when she returned to 
Japan in the middle of January 1990 for 1 month to finish her 
schooling, Thomas wrote to her and thanked her for being 
truthful with him. On February 9, 1990, Aliette returned home 
from Japan after completing her master’s degree. She testified 
that upon her return, Thomas’ conduct had changed and he 
had become mean, strange, and violent. 

Aliette once again became the full-time care provider for Tia. 
In the summer of 1990, Aliette and Tia went to France. Aliette 
continued to take care of Tia, participating in activities with her 
and teaching her to speak French. Upon Aliette and Tia’s return 
to Nebraska in the fall of 1990, the parties became more 
estranged. 

Aliette and Tia again went to France for 1 month in February 
1991. While she was there, Aliette visited with a teacher who 
proposed that Aliette take an exam in order to qualify for a 
grant to study in Madrid, Spain, which grant would allow the 
parties to move to Europe, as they had discussed earlier. Aliette 
made plans to take the test in May 1991. 

Prior to Aliette’s going to France in February, Thomas and 
Aliette had seen a counselor, at which time they had again 
discussed the fact that Thomas was not Tia’s father. 
Approximately 2 weeks before Aliette and Tia were to go to 
Madrid, the parties had an argument. Thomas told Aliette that 
she could not take Tia to France, and she again told Thomas 
that he was not Tia’s father. As a result of that argument, 
Thomas canceled Tia’s airline tickets, closed the parties’ joint 
bank account, and took Aliette and Tia to live at his mother’s 
house. Aliette did not take Tia to Madrid when she took her 
test. 

When Aliette returned from Madrid, she discovered that 
Thomas had filed a petition for legal separation and temporary 
custody and had secreted Tia. He told Aliette that she could see 
Tia, but not stay with her. On June 14,'1991, the district court 
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awarded temporary custody to Thomas, and he has maintained 
possession and custody of Tia since that time. 


THE BLOOD TEST 

The dispositive issue of this case is whether the trial court 
correctly excluded exhibit 12, the blood test, which showed that 
Thomas was not the biological father of Tia. At trial, Aliette 
offered the report of the genetic testing requested by Aliette and 
ordered by the court. The genetic testing was considered 
incompetent and irrelevant because the court found that Aliette 
had either waived the right to deny that Thomas was Tia’s father 
or was equitably estopped from denying that Thomas was Tia’s 
father. The court found that Aliette could not deny Thomas was 
Tia’s father because Aliette had knowledge that Tia was a 
full-term baby as of March 1989. The court concluded that 
Aliette knew at Tia’s birth that Thomas could not be the 
biological father and that Aliette would have had either actual 
or constructive knowledge at a much earlier time. 

The court did not attribute bad faith to Aliette, but found 
that there was concealment from Thomas with the obvious 
expectation that he would rely on the facts as presented by 
Aliette, that is, accept Tia as his biological offspring. The court 
found that all of the elements of equitable estoppel had been 
met and that the exclusion of the blood test was justified. 

Normally, the admissibility of evidence is controlled by the 
Nebraska rules of evidence. State v. Coleman, 239 Neb. 800, 
478 N.W.2d 349 (1992). However, in this instance, judicial 
discretion is a factor in the admissibility, since the court ruled 
that the evidence was not admissible because of waiver or 
equitable estoppel. 

Neb. Rev. Stat. § 42-377 (Reissue 1988) states: 

Children born to the parties, or to the wife, in a 
marriage relationship which may be dissolved or annulled 
pursuant to sections 42-347 to 42-379, shall be legitimate 
unless otherwise decreed by the court, and in every case 
the legitimacy of all children conceived before the 
commencement of the suit shall be presumed until the 
contrary is shown. 

Section 42-377 does not create an irrebuttable presumption of 
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legitimacy in the case of children conceived before the 
commencement of the suit. However, presumed legitimacy of 
children born in wedlock may not be rebutted by the testimony 
or declaration of a parent. Ford v. Ford, 191 Neb. 548, 216 
N.W.2d 176 (1974). The blood tests, if admitted, would rebut 
the presumption that Thomas was the biological father of Tia. 
A similar requirement for paternity cases is stated in Neb. 
Rev. Stat. § 43-1412 (Reissue 1988): 
The uncorroborated testimony (a) of the mother, in a 
proceeding instituted by the mother or the guardian or 
next friend, or (b) of the alleged father, in a proceeding 
instituted by the alleged father, shall not alone be 
sufficient to support a verdict or finding that the alleged 
father is actually the father. 
Thus, the admission of the blood test (exhibit 12) would 
determine the status of Thomas’ relationship to Tia. From a 
legal standpoint, Thomas is either her father or her 
ex-stepfather, but he is not her biological father. Section 42-377 
provides that the issue of the legitimacy of children conceived 
before a dissolution action was commenced is a rebuttable 
presumption. The statute contemplates that evidence may be 
used to rebut the presumption. Regarding paternity cases, Neb. 
Rev. Stat. § 43-1415 (Reissue 1988) states: “The results of the 
tests, including the statistical probability of paternity, shall be 
admissible evidence and shall be weighed along with other 
evidence of paternity. .. .” 


ESTOPPEL 

The trial court sustained Thomas’ objection to the genetic 
testing report because Aliette had either waived her right to 
deny Thomas’ paternity or was equitably estopped from 
denying his paternity. To sustain the denial of the admission of 
the report of nonpaternity on the grounds of equitable 
estoppel, six essential elements of estoppel must be established 
by the party asserting the doctrine. Perry v. Esch, 240 Neb. 289, 
481 N.W.2d 431 (1992); State on behalf of J.R. v. Mendoza, 240 
Neb. 149, 481 N.W.2d 165 (1992); State vy. Nebraska Assn. of 
Pub. Employees, 239 Neb. 653, 477 N.W.2d 577 (1991); Wheat 
Belt Pub. Power Dist. v. Batterman, 234 Neb. 589, 452 N.W.2d 
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49 (1990); Commerce Sav. Scottsbluff v. FH. Schafer Elev., 
231 Neb. 288, 436 N.W.2d 151 (1989); Circle 76 Fertilizer v. 
Nelsen, 219 Neb. 661, 365 N.W.2d 460 (1985); Osmera v. 
School Dist. of Seward, 216 Neb. 261, 343 N.W.2d 886 (1984). 
In order to constitute equitable estoppel, there must be, as to 
the party estopped, 
“(1) conduct which amounts to a false representation or 
concealment of material facts or, at least, which is 
calculated to convey the impression that the facts are 
otherwise than, and inconsistent with, those which the 
party subsequently attempts to assert; (2) the intention, or 
at least the expectation, that such conduct shall be acted 
upon by, or influence, the other party or other persons; 
and (3) knowledge, actual or constructive, of the real 
facts; as to the other party, (4) lack of knowledge and of 
the means of knowledge of the truth as to the facts in 
question; (5) reliance, in good faith, upon the conduct or 
statements of the party to be estopped; and (6) action or 
inaction based thereon of such a character as to change the 
position or status of the party claiming the estoppel, to his 
injury, detriment, or prejudice.” 

State on behalf of J.R. v. Mendoza, 240 Neb. at 164, 481 

N.W.2d at 175. 

To successfully assert that Aliette is estopped from denying 
his paternity of Tia, Thomas must prove by clear and 
convincing evidence that Aliette engaged in conduct which 
amounted to a false representation or concealment that 
Thomas was not the father, or, at least, which was calculated to 
give Thomas the impression he was the father of Tia when 
Aliette knew that someone else was in fact Tia’s father. See 
Circle 76 Fertilizer v. Nelsen, supra. 

Aliette had sexual relations with Jaicomino on July 15, 1988. 
She had sexual relations with Thomas on July 26, 1988. The 
child was born March 30, 1989, and was a full-term baby. The 
record shows that when Aliette informed Thomas she was 
pregnant, he assumed the child was his and that Aliette believed 
the child was his. 

In reviewing the record de novo, we find no evidence that 
Aliette knew prior to the child’s birth that Thomas was not the 
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father. She had sexual relations with two different men only 11 
days apart. There was no evidence of the dates of Aliette’s July 
1988 menstrual cycle. 

The definition of conception in Taber’s Cyclopedic Medical 
Dictionary 368 (15thed. 1985) contains the following: 

With a cycle of 28 days, menstruation normally lasts five 
days followed by a period of repair and proliferation of 
the lining of the uterus (endometrium) for about a week. 
Until ovulation occurs, the female is sterile. In general, 
ovulation occurs about 12 to 14 days prior to the 
beginning of the next menstrual period. Thus sexual 
intercourse during the middle of the menstrual cycle is 
most likely to result in conception. During this period, the 
ovum is discharged from the follicle and makes its way 
through the fallopian tube to the uterus. If fertilization 
does not occur during this time, the ovum disintegrates 
and for the remaining portion of the menstrual cycle (the 
10 days preceding menstruation) conception is less likely 
to occur. 

However, one of the most variable events known in 
human biology is the menstrual cycle. It is therefore quite 
difficult, and in many cases impossible, to predict 
optimum time of conception or the reverse by attempting 
to calculate ovulation time from the time the last 
menstrual period occurred. 

The evidence does not show that Aliette knew the date of her 
last menstrual period prior to discovering that she was 
pregnant. Therefore, she could not predict the time of 
conception by attempting to calculate ovulation from the time 
the last menstrual period occurred. “[S]Jexual intercourse 
during the middle of the menstrual cycle is most likely to result 
in conception.” Jd. If the middle of Aliette’s menstrual cycle 
was July 20, 1988, conception was equally likely on July 15 or 
July 26. 

Aliette testified that when she discovered she was pregnant, 
she was sure that Thomas was the father. She called Thomas to 
share her joy. Such a statement would be a false representation 
only if Aliette knew at the time she discovered she was pregnant 
that Thomas was not the father of Tia. When the child was 
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born, Aliette still believed that Thomas was the father. 
Although the district court concluded that Aliette knew 
Thomas was not the biological father because the baby was full 
term, there was no evidence to support that conclusion. Aliette 
would not know the baby was full term until the baby was born, 
and she could not predict the optimum time of conception by 
attempting to calculate ovulation from the time her last 
menstrual period occurred. Aliette testified she did not know 
the date of her menstrual period in question. 

In order to establish the first element of equitable estoppel, 
the evidence must show clearly and convincingly that Aliette 
falsely represented that Thomas was the father of Tia. It does 
not. Each element of equitable estoppel must be proven by clear 
and convincing evidence. Commerce Sav. Scottsbluff v. FH. 
Schafer Elev., supra; Circle 76 Fertilizer v. Nelsen, supra. 

Thomas testified that between 1975 and 1988, he had had 
sexual relationships with women other than Aliette and that he 
had no reason to believe that during the same time, Aliette had 
not had sexual relationships with men other than himself. The 
parties had no agreement that they would be “celibate.” The 
child was born 8 months 4 days after Thomas and Aliette had 
had sexual relations and 8 months 15 days after she had had 
sexual relations with a different man. 

The second element of equitable estoppel Thomas must 
establish is that Aliette intended for Thomas to marry her as a 
result of her representations that he was the father of Tia or that 
Aliette intended that Thomas accept Tia as his own child. The 
parties had discussed marriage for 13 years. Thomas had 
proposed to Aliette as early as 1975 and as recently as the spring 
of 1988. After they had had sexual relations in July 1988, they 
spoke of marriage, but set no date. No evidence showed that 
Aliette intended for Thomas to marry her simply because she 
was pregnant. The evidence did show that Thomas had been 
asking Aliette to marry him since 1975. 

Thomas’ actions in treating Tia as his own did not change 
when he was told he was not the father of the child. The parties’ 
relationship may have deteriorated when Thomas was told in 
December 1989 that he might not be the father of Tia, but if 
anything, Thomas’ activities as the father of Tia intensified. 
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The second element of equitable estoppel has not been proven. 

The third element of equitable estoppel Thomas must 
establish is that Aliette had knowledge, actual or constructive, 
of the real facts, that is, that Thomas was not the father of Tia. 
Because the baby was full term, Aliette could not have known 
the identity of the father without obtaining a blood test. As 
soon as Aliette believed that Thomas was not the father, she 
confided in him. He wrote her a letter and thanked her for being 
truthful. During counseling, Thomas and Aliette discussed the 
fact that Thomas was not the father. 

Thomas was advised he was not the father of Tia before any 
action was commenced by him for separation or dissolution of 
the marriage. Thomas was first told in December 1989 that Tia 
was probably not his child, and Thomas did not question that 
statement. From December 1989 until the parties’ separation in 
June 1991, Thomas knew he might not be Tia’s father, but he 
continued to act as her father. 

From our review of the record, none of the first three 
essential elements of estoppel have been established by clear 
and convincing evidence. 

We find that Aliette did not waive her right to deny Thomas’ 
paternity. Waiver is defined as a voluntary and intentional 
relinquishment or abandonment of a known existing legal right 
or such conduct as warrants an inference of the relinquishment 
of such right. Wheat Belt Pub. Power Dist. v. Batterman, 
supra; Jelsma v. Scottsdale Ins. Co., 231 Neb. 657, 437 N.W.2d 
778 (1989). No evidence indicates that Aliette voluntarily and 
intentionally relinquished or abandoned her right to contest the 
fact that Thomas was Tia’s father. Aliette did not make a clear 
unequivocal decision to relinquish her right to determine 
whether Thomas was the biological father of Tia. Since 
December 1989, she had asserted that Thomas was not the 
father. 


ESTOPPEL IN OTHER JURISDICTIONS 
The cases cited by Thomas are distinguishable. In Hill v. 
Hill, 20 A.D.2d 923, 249 N.Y.S.2d 751 (1964), the court refused 
to grant the wife’s motion for a blood grouping test because the 
wife, during the period of conception and birth of the child and 
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for 6 years thereafter, concealed from the husband the adultery 
to which she later confessed solely to secure the child’s custody. 
In the case at bar, as soon as Aliette suspected that Thomas was 
not the father, she told him. 

In Miller v. Anderson, 43 Ohio 473, 3 N.E. 605 (1885), 
overruled by Johnson v. Adams, 18 Ohio St. 3d 48, 479 N.E.2d 
866 (1985), a man who was not the father of an unborn child 
- elected to stand in loco parentis, knowing that the woman he 
was Marrying was pregnant and that, at law, he would be 
regarded as adopting the child into his family at its birth. The 
court held that the husband, although not the alleged biological 
father, was liable for the support of the child. The man knew 
before the marriage that he was not the child’s father, which 
distinguishes the case from the case at bar. 

In Atkinson v Atkinson, 160 Mich. App. 601, 408 N.W.2d 
516 (1987), the court held that the wife was entitled to offer 
evidence that the husband was not the biological father, despite 
the presumption of legitimacy which attaches to children born 
during marriage. The doctrine of equitable estoppel did not 
work to prevent the court from ordering the husband to submit 
to a blood test and admitting the test results. Originally, 
Michigan had followed Lord Mansfield’s Rule, which 
prohibited testimony by either spouse that a child born during 
the marriage was illegitimate. Serafin v Serafin, 401 Mich. 629, 
258 N.W.2d 461 (1977). Earlier cases which applied the doctrine 
of estoppel were used to deny the right of the husband, who had 
held himself out to be the father, to subsequently deny paternity 
in a dissolution proceeding. Johnson v Johnson, 93 Mich. App. 
415, 286 N.W.2d 886 (1979). Atkinson v Atkinson, supra, held 
that equitable estoppel did not apply because the mother’s claim 
. that the husband was not the biological father was made early in 
the proceeding. The court, however, found that the husband 
could be entitled to be treated as the natural parent under the 
“equitable parent” doctrine. 

In re Marriage of D.L.J., 162 Wis. 2d 420, 469 N.W.2d 877 
(Wis. App. 1991), recognized the “equitable parent” theory 
where the husband and wife lived together during at least part 
of the wife’s pregnancy and the husband attended birthing 
classes; fed, changed, and bathed the child; and took care of her 
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in any way she needed. The wife did not assert that the husband 
was not the child’s father until after he had filed for custody. He 
alleged that he was concerned for the child’s safety because of 
the wife’s drinking. In the case at bar, Thomas had known as 
early as 18 months before commencing an action for temporary 
custody that he might not be the biological father. The court, in 
In re Marriage of D.L.J., stated that whether the trial court 
may apply the doctrine of equitable estoppel is a question of law 
which it decides without deference to the trial court, citing 
Marriage of A.J.N. & J.M_N., 141 Wis. 2d 99, 414 N.W.2d 68 
(Wis. App. 1987). 

The timing in raising the question of paternity was the issue 
in a number of other cases. In Mtr Boyles v Boyles, 95 A.D.2d 
95, 466 N.Y.S.2d 762 (1983), the wife did not contend that the 
husband was not the father until the custody proceeding was 
commenced and the child was nearly 4 years old. In Mir Sharon 
GG. v Duane HH., 95 A.D.2d 466, 467 N.Y.S.2d 941 (1983), it 
was only after the wife was thwarted in her attempt to deny the 
husband visitation that she expressed any question concerning 
paternity. In Commonwealth ex rel. Gonzalez v. Andreas, 245 
Pa. Super. 307, 369 A.2d 416 (1976), it was only after the parties 
separated that the husband questioned paternity. In Hodge and 
Hodge, 84 Or. App. 62, 733 P.2d 458 (1987), the wife never 
made an issue of paternity until the husband filed for 
dissolution when the child was 3 years old. In Johns and Johns, 
42 Or. App. 39, 599 P2d 1230 (1979), the wife made 
misrepresentations to the husband and twice stated in 
documents before the court that the child was a child of the 
marriage. None of these cases are factually similar to the case at 
bar because the wives did not raise the issue of paternity until 
after custody proceedings had been commenced. Aliette 
informed Thomas as soon as she realized he might not be Tia’s 
father, which was 18 months before an action for dissolution 
and custody was commenced by Thomas. 

In the present case, we find that the doctrine of equitable 
estoppel does not apply because none of the first three essential 
elements have been shown by clear and convincing evidence. 
The trial court abused its discretion in not allowing the results 
of the blood test, which showed that Thomas was not the father 
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of Tia. We find that the blood test should have been admitted 
and that Thomas F. Cavanaugh is not the biological father of 
Bertilla B. Cavanaugh. 


CHILD CUSTODY 
Having made this determination, we now address the issue of 
custody of Tia. The Nebraska Supreme Court, in Stuhr v. 
Stuhr, 240 Neb. 239, 481 N.W.2d 212 (1992), held that in the 
absence of a statutory provision otherwise, in a child custody 
controversy, a fit biological or adoptive parent has a superior 
right to custody of the child. The right of a biological parent to 
custody of the minor child is not lightly to be set aside in favor 
of more distant relatives or unrelated parties, and the courts 
may not deprive a parent of such custody unless the biological 
parent is shown to be unfit or to have forfeited his or her 
superior right to such custody. Id. 
In Stuhr, the court noted that 38 states have adopted the 
“parental preference principle,” in which parental custody is 
denied to the biological parent only when such custody would 
be detrimental to the child’s welfare. This principle is reflected 
in Nielsen vy. Nielsen, 207 Neb. 141, 296 N.W.2d 483 (1980), and 
Peterson y. Peterson, 224 Neb. 557, 399 N.W.2d 792 (1987), 
and is in recognition that “the relationship between parent and 
child is constitutionally protected.” See Quilloin v. Walcott, 434 
U.S. 246, 255, 98S. Ct. 549, 54. L. Ed. 2d 511 (1978). The Stuhr 
court held: 
Accordingly, a court may not, in derogation of the 
superior right of a biological or adoptive parent, grant 
child custody to one who is not a biological or adoptive 
parent unless the biological or adoptive parent is unfit to 
have child custody or has legally lost the parental superior 
right in achild. 

240 Neb. at 246, 481 N.W.2d at 217. 

In appeals concerning dissolution of marriage and custody 
of minor children, an appellate court is required to try the case 
de novo on the record and reach independent conclusions on 
the issues presented by appeal without reference to the 
conclusion or judgment of the district court. Keim v. Keim, 228 
Neb. 684, 424 N.W.2d 112 (1988). Having reviewed the record, 
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we agree with the district court’s finding that both parties are fit 
and proper persons to have custody of Tia. However, in 
applying the rule in Stuhr, we find that Aliette, as the biological 
parent, has the superior right to custody of Tia and that the 
district court erred by not recognizing Aliette’s superior right to 
custody of the minor child. We therefore reverse the district 
court’s judgment and grant custody of the minor child, Bertilla 
B. Cavanaugh, born March 30, 1989, to Aliette Berthile Martin 
deBaudiniere. 


IN LOCO PARENTIS 

The next issue to be addressed is whether Thomas has any 
rights with regard to Tia. Since he is not the biological father, 
his divorce makes him the ex-stepfather of Tia, and he would 
not have any rights unless the doctrine of in loco parentis 
applied to his situation. 

In Hickenbottom v. Hickenbottom, 239 Neb. 579, 477 
N.W.2d 8 (1991), the Supreme Court was asked to determine 
whether the district court had jurisdiction to grant the husband, 
as the ex-stepparent, the right to visit his former stepdaughter. 
Custody was not involved. The court stated that in the handful 
of jurisdictions that have examined the same issue, most have 
concluded that an ex-stepparent is entitled to visitation of a 
former stepchild, based upon the doctrine of in loco parentis, 
where the stepparent and a young child have lived in a home 
environment and developed deep and lasting bonds of mutual 
affection. The courts have acknowledged the fact that a 
stepparent may be the only parent the child has truly known and 
loved during its minority. Therefore, rejection of visitation 
privileges cannot be based upon the mere fact that the person is 
not the biological parent, but is the stepparent. Thus, when the 
parties have developed a bond and the status of in loco parentis, 
the courts have protected the relationship by conferring rights 
of visitation. Aliette has not denied that Thomas should be 
allowed visitation of Tia. 

As we review the record, we find that Thomas has continued 
to assume his role as a father to Tia and that he has the status of 
in loco parentis. A child with a stepparent who has assumed the 
role and duty of a parent is, in fact, a child of the marriage 
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under which the court may award visitation. Hickenbottom, 
supra. The best interests of the child may require visitation with 
the ex-stepparent in order to continue a relationship with 
persons who have been a part of the family. 

The court, in Farmer v. Farmer, 200 Neb. 308, 310, 263 
N.W.2d 664, 666 (1978), quoted Neb. Rev. Stat. § 42-35] 
(1943), which provided: “ ‘In proceedings under sections 
42-347 to 42-379, the court shall have jurisdiction to inquire 
into such matters, make such investigations, and render such 
judgments and make such orders, both temporary and final, as 
are appropriate concerning the status of the marriage, the 
custody and support of minor children... . ” The court 
concluded that under Nebraska law, district courts have 
complete jurisdiction over custody, support, and welfare of all 
minor children who are touched by divorce proceedings and all 
related issues and that the district court had jurisdiction to 
award the stepfather rights of visitation with his former 
stepdaughter. Based on these cases, our review of the record in 
the case at bar, and the findings of the trial court, we find that 
Thomas is entitled to visitation under the doctrine of in loco 
parentis. 

We reverse the judgment of the district court and grant 
custody of Tia to Aliette, and we remand the cause to the 
district court and direct it to make a determination as to 
whether Thomas desires to continue his status of in loco 
parentis to Tia by exercising his rights of visitation. Should 
Thomas desire to continue such status, the district court shall 
fix his rights of visitation and determine the amount of child 
support payable by Thomas for the support of Tia. 
Hickenbottom v. Hickenbottom, supra; State on behalf of J.R. 
v. Mendoza, 240 Neb. 149, 481 N.W.2d 165 (1992). 

REVERSED AND REMANDED WITH DIRECTIONS. 
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|. Pleadings: Evidence. A pleading from a different case than the case at bar does 
not qualify as a judicial admission. 

. Pleadings may be received into evidence as admissions or 
declarations against interest in suits other than those in which the pleadings were 
originally filed. 

3. Witnesses: Evidence: Impeachment: Extrajudicial Statements. Extrajudicial 
statements of fact made by a party relating to matters material to the issues ina 
controversy are available to the adverse party in a trial thereof as admissions 
against interest or for impeachment. Such statements are not conclusive but may 
be explained, rebutted, or contradicted, and thereafter are to be given such 
weight as the trier of the facts deems them entitled. 

4. Attorney and Client: Presumptions: Proof. Where an attorney appears in a 
case, the presumption is that he has authority to do so, and that presumption 
continues until the want of such authority is established by proof. The burden of 
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SIEVERS, Chief Judge, and HANNoNand WRIGHT, Judges. 


SIEVERS, Chief Judge. 

This is an action for breach of an oral contract. The 
defendant, Ken Morehead Investment Company, Inc. 
(Morehead Investment), appeals the decision of the district 
court for Douglas County, Nebraska. The district court, sitting 
without a jury, found in favor of the plaintiff, Nichols Media 
Consultants, Inc. (Nichols Media), and awarded damages in 
the amount of $11,800. We affirm the judgment of the district 
court. 
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A suit brought to recover damages for breach of contract is a 
law action. Buckingham v. Wray, 219 Neb. 807, 366 N.W.2d 
753 (1985). In reviewing a judgment awarded in a bench trial, 
an appellate court does not reweigh evidence, but considers the 
evidence in the light most favorable to the successful party and 
resolves evidentiary conflicts in favor of the successful party, 
who is entitled to every reasonable inference deducible from the 
evidence. City of LaVista v. Andersen, 240 Neb. 3, 480 N.W.2d 
185 (1992). 

In a bench trial of a law action, the trial court’s factual 
findings have the effect of a jury verdict and will not be set aside 
on appeal unless they are clearly wrong. Jd. In a bench trial of a 
law action, the court, as the trier of fact, is the sole judge of the 
credibility of witnesses and the weight to be given their 
testimony. Kumar v. Douglas County, 234 Neb. 511, 452 
N.W.2d 21 (1990). We review the essential facts taking the view 
most favorable to Nichols Media, as we are required to do. 

Morehead Investment is a corporation with its principal 
place of business in Lincoln, Nebraska. In 1984, Morehead 
Investment was the majority shareholder of Ken Morehead 
Dodge, Inc. (Ken Morehead Dodge), in Omaha, Nebraska; Ken 
Morehead Leasing & Rental, Inc., in Lincoln, Nebraska; Ken 
Morehead Chevrolet, Inc., in Beatrice, Nebraska; and KEM 
Motors, Inc., doing business as Gladstone Dodge (Gladstone), 
in Kansas City, Missouri. Each of the automobile dealerships 
had a separate manager, and the managers all met periodically 
with Ken Morehead to discuss various business matters. 

Nichols Media is a corporation doing business in Sioux Falls, 
South Dakota. Nichols Media is in the business of providing 
advertising services to automobile dealers. In 1984, Mike 
Nichols, owner of Nichols Media, contacted Ken Morehead for 
the purpose of soliciting advertising business for Nichols 
Media. Morehead told Nichols to contact Leon Larson, the 
manager of Ken Morehead Dodge in Omaha. 

In early 1985, Larson called Nichols and asked him to come 
to Omaha and talk with Larson about a direct-mail program, 
which Nichols did. Nichols sent samples of mailers that had 
been used in other towns, and he explained the direct-mail 
program to Larson. Larson testified that he would have 


222 1 NEBRASKA APPELLATE REPORTS 


checked with Morehead before agreeing with Nichols on a 
contract, and Morehead testified that Larson “report[ed] to 
me.” 

The evidence shows that the promotions were operated in the 
following manner: Nichols Media obtained a mailing list of 
prospective customers in the dealership vicinity who earned 
$20,000 or more. Nichols Media then printed brochures, 
checks, and envelopes for mailing. The potential customer 
received a brochure and a check in the mail. The brochure 
stated that the customer would get a free electronic touch-tone 
telephone or a color television simply for participating in an 
“evaluation program.” To be eligible to receive a telephone or 
television, the customer had to take a test ride and evaluate a 
vehicle. Then, the customer had to fill out a questionnaire 
form, which was kept by the dealership. 

The initial agreement was that Nichols Media would print 
and mail 15,000 mailings at the same cost as 10,000 mailings. 
The number of mailings was later increased to 17,500 at no 
additional cost. Nichols Media paid for the mailing list of 
prospective customers earning $20,000 or more and for the 
printing and mailing of 17,500 mailers for Ken Morehead 
Dodge and 17,500 mailers for Gladstone. Nichols Media 
bought 750 telephones and 1 color television set for each of the 
dealerships and had the items delivered. Nichols testified that in 
performing the contract, he made no distinction between Ken 
Morehead Dodge and Gladstone and that he treated the project 
as one promotional mailer. 

The campaigns were not as successful as anticipated by the 
parties, and neither dealership made payments, when due, to 
Nichols Media. Additionally, Ken Morehead Dodge and 
Gladstone each returned approximately 400 of the promotional 
giveaway telephones to Nichols Media. 

In letters dated August 27 and November 11, 1985, Nichols 
informed both Ken Morehead Dodge and Gladstone that he 
was reducing the price of the marketing campaigns provided to 
the two dealerships to $5,900 per dealership, which reflected the 
return of a portion of the promotional giveaway telephones. 
Ken Morehead Dodge and Gladstone still refused to pay for the 
campaigns provided by Nichols Media. On December 13, 1988, 
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Nichols Media filed suit against Morehead Investment, alleging 
breach of an oral agreement between Nichols Media and 
Morehead Investment in connection with the direct-mail 
advertising campaigns provided to Ken Morehead Dodge and 
Gladstone. Morehead Investment denied responsibility for 
payment in its answer, which was a general denial. 

During the trial, Nichols Media offered exhibit 27 as an 
admission against interest for the purpose of proving that 
Morehead Investment, as opposed to Ken Morehead Dodge 
and Gladstone, had entered into an oral agreement with 
Nichols Media for the promotional campaigns. Morehead 
Investment objected to the admission of this exhibit on the 
grounds of authentication, hearsay, and relevancy. Exhibit 27 
consisted of a copy of a petition signed by attorney Thom 
Cope, on behalf of Morehead Investment, and filed in the 
district court for Lancaster County. The petition contained an 
allegation by Morehead Investment that an oral agreement to 
provide the above-described marketing campaigns at the Ken 
Morehead Dodge and Gladstone dealerships was made between 
Morehead Investment and Nichols Media. The petition alleged 
that Nichols Media had used substandard marketing techniques 
and that, as a result, the campaigns had failed and caused 
Morehead Investment monetary damages. The allegation of a 
contract between Nichols Media and Morehead Investment in 
this petition (exhibit 27) is the very thing which Morehead 
Investment denied in the instant case. The court granted 
Nichols Media leave to obtain a certified copy of what had 
previously been marked as exhibit 27, and over Morehead 
Investment’s renewal of previous objections, the court 
admitted the certified copy (exhibit 31) as a judicial admission 
against Morehead Investment. 

The district court for Douglas County, sitting without a jury, 
found generally for Nichols Media and against Morehead 
Investment in the amount of $11,800. The court refused to 
award prejudgment interest to Nichols Media because the 
amount in controversy was genuinely disputed and not 
liquidated. The court also ordered that Morehead Investment 
pay the taxable costs. 

Morehead Investment assigns the following four errors: (1) 
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that the district court erred in admitting into evidence exhibit 31 
as a judicial admission; (2) that the district court erred in 
admitting into evidence exhibit 31 as an admission against 
interest, where Nichols Media failed to lay an appropriate 
foundation for admission of the exhibit; (3) that the district 
court erred in finding that Morehead Investment was a proper 
party to this action; and (4) that the district court erred in 
granting judgment for Nichols Media in this action because 
Nichols Media failed to meet its burden of proof in an action 
for breach of contract. 

Morehead Investment maintains that the district court erred 
in admitting exhibit 31 as a judicial admission. The term 
“judicial admission” refers to a formal act done in the course of 
judicial proceedings which is a substitute for evidence, thereby 
waiving and dispensing with production of evidence by 
conceding for the purposes of litigation that the subject of the 
admission is true. Johns v. Carr, 167 Neb. 545, 93 N.W.2d 831 
(1958). 

Formal acts that may operate as judicial admissions include 
statements made in pleadings. Jd. In Nebraska, the rule of 
evidence is that matters contained in pleadings are judicial 
admissions insofar as the adversary is concerned. Cook vy. 
Beermann, 202 Neb. 447, 276 N.W.2d 84 (1979). Matters 
contained in pleadings in other cases are simple 
admissions. /d.; Sears v. Mid-City Motors, Inc., 178 Neb. 175, 
132 N.W.2d 361 (1965), aff'd on reh’g 179 Neb. 100, 136 
N.W.2d 428; Zimmerman v. Lindblad, 154 Neb. 453, 48 
N.W.2d 415 (1951). 

The difference between judicial admissions and simple 
admissions was explained in Kipf v. Bitner, 150 Neb. 155, 33 
N.W.2d 518 (1948). The court, in that case, stated: 

“The law of Evidence has suffered, in its most vital parts, 
from an ailment almost incurable, - that of confusion of 
nomenclature. The term ‘admissions’ exhibits this 
misfortune in one of its notable aspects. There are two 
principles, not at all connected, which for a century or 
more have had to be discussed by the aid of a single and 
common term. One * * * authorizes the receipt of any 
statement made by an opponent, as evidence in 
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contradiction and impeachment of his present claim. (The 
form of which, if admissible, is immaterial. It may be oral 
or written or it may be a sworn statement, as for example a 
deposition. . . .) Such statements * * * should better * * * 
be designated Quasi-Admissions. 

“The true Admission, in the fullest sense of the term, is 
another thing, and involves a totally distinct principle. It 
concerns a method of escaping from the necessity of 
offering any evidence at all. The former (quasi 
admissions) is an item in the mass of evidence; the latter 
(judicial admissions) is a waiver relieving the opposing 
party from the need of any evidence.” 

(Citation omitted.) (Emphasis omitted.) Id. at 164-65, 33 
N.W.2d at 523-24, quoting 4 John H. Wigmore, Evidence in 
Trials at Common Law § 1058 (James H. Chadbourn rev. 
1972). 

The court, in the present case, admitted exhibit 31 as a 
judicial admission; however, it does not appear that exhibit 31 
qualifies as a judicial admission because the pleading was from 
a different case. If it were a pleading from the case being tried, it 
would be considered a judicial admission. Therefore, the 
inquiry is whether exhibit 31 was, nonetheless, properly 
admitted as a simple admission. 

Morehead Investment maintains that exhibit 31 was also not 
admissible as an admission against interest because Nichols 
Media failed to lay appropriate foundation for the exhibit’s 
admission. The general rule in Nebraska with regard to 
admissions in pleadings is stated in Johnson v. Riecken, 185 
Neb. 78, 84-85, 173 N.W.2d 511, 515-16 (1970): “As a general 
rule, pleadings containing an admission are admissible against 
the pleader in another action on behalf of a stranger to the 
former action. See, Zimmerman v. Lindblad, 154 Neb. 453, 48 
N.W.2d 415; Annotation, 63 A. L.R.2d 417.” 

In Zimmerman, the court stated, “These exhibits were 
admissible under the rule that pleadings may be received in 
evidence in suits other than those in which they were filed as 
admissions or declarations against interest.” Jd. at 457, 48 
N.W.2d at 418. 

Admissions are words and conduct of a party opponent 


226 1 NEBRASKA APPELLATE REPORTS 


offered as evidence against him. An admission against interest 
is admissible when it contravenes a position taken upon trial by 
the party making the admission. Anson v. Fletcher, 192 Neb. 
317, 220 N.W.2d 371 (1974). The applicable rule is that 
extrajudicial statements of fact made by a party relating to 
matters material to the issues in a controversy are available to 
the adverse party in a trial thereof as admissions against interest 
or for impeachment. Such statements are, however, not 
conclusive but may be explained, rebutted, or contradicted, and 
thereafter are to be given such weight as the trier of the facts 
deems them entitled. Ferlise v. Raznick, 202 Neb. 745, 277 
N.W.2d 94 (1979); Dorn v. Sturges, 157 Neb. 491, 59 N.W.2d 
751 (1953). The admissions by a party to an action upon a 
material matter are admissible against him as original evidence. 
Silvey & Co., Inc. v. Engel, 204 Neb. 633, 284 N.W.2d 560 
(1979). The petition before us as exhibit 31 is clearly an 
admission against interest, since it directly contravenes 
Morehead Investment’s denial in this case that there was a 
contract between these litigants. 

Morehead Investment asserts that there was insufficient 
foundation for the introduction of exhibit 31 into evidence; 
however, there was no foundational objection at trial. 
Morehead Investment’s counsel did object to the introduction 
of exhibit 27 (later admitted as exhibit 31) on the grounds of 
authentication, hearsay, and relevancy, and therefore, we limit 
our discussion to the grounds which have been properly 
preserved for appellate review. See Rocek v. Department of 
Public Institutions, 225 Neb. 247, 404. N.W.2d 414 (1987). 

Documentary evidence is not admissible unless it is 
authenticated. Neb. Rev. Stat. § 27-901 (Reissue 1989). 
Morehead Investment concedes that Nichols Media 
accomplished the necessary authentication of the petition 
signed by Thom Cope by introducing a certified copy of exhibit 
27 (exhibit 31). 

Morehead Investment maintains that exhibit 31 was 
inadmissible due to the fact that Nichols Media failed to 
establish that the exhibit fell within one of the exceptions to the 
hearsay rule or that the exhibit was nonhearsay by definition. 

Neb. Rev. Stat. § 27-801(4)(b) (Reissue 1989) provides in 
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relevant part that a statement is not hearsay if 

[t]he statement is offered against a party and is (i) his 
own statement, in either his individual or a representative 
capacity . . . (ili) a statement by a person authorized by 
him to make a statement concerning the subject, or (iv) a 
statement by his agent or servant within the scope of his 
agency or employment. 

It is clear that the statements in exhibit 31 were being offered 
against Morehead Investment. 

Since exhibit 31 was offered against Morehead Investment, 
the next inquiry is whether the statement made in exhibit 31 was 
made by Morehead Investment’s agent, within the scope of his 
agency or employment. The petition (exhibit 31) was signed by 
attorney Thom Cope. At trial, Nichols Media asked Morehead 
if he had ever hired Cope to represent Morehead Investment “in 
some litigation.” Morehead responded, ‘“That’s correct.” 
Nichols Media also asked Morehead if he had ever seen the 
petition (exhibit 31) before. Morehead responded, “I couldn’t 
swear, like I say, that I have, but I’m certain that I did, but I 
don’t see a date on it, but you’re recalling on my memory from 
quite some time ago.” 

The general rule for an attorney acting on behalf of a client is 
statedin 7A C.J.S. Attorney & Client § 171 (1980): 

There is a well recognized presumption in favor of an 
attorney’s authority, as an officer of the court, to act for 
any client whom he professes to represent unless there has 
been fraud or imposition, or unless the party has objected 
to the use of his name. Thus, there is a presumption that 
an attorney who appears for a party in an action or 
litigation has authority to do so unless the contrary is 
shown, and that an attorney who brings an action has 
authority to do so unless the contrary is shown. 

This general rule is also followed in Nebraska. In Lennon v. 
Kearney, 132 Neb. 180, 183, 271 N.W. 351, 353 (1937), the 
Supreme Court held: 

“Where an attorney appears in a cause, the 
presumption is that he has authority and that presumption 
continues until the want of such authority is established by 
proof.” Vorce v. Page, 28 Neb. 294, 44. N.W. 452. And, the 


228 1 NEBRASKA APPELLATE REPORTS 


burden of proof of such want of authority is upon the 
party asserting the same. Connell v. Galligher, 36 Neb. 
749, 55 N.W. 229. 

See, also, Jordan v. Evans, 99 Neb. 666, 157 N.W. 620 (1916). 

No one testified on behalf of Morehead Investment that 
Cope lacked authority to sue Nichols Media in the district court 
for Lancaster County and to allege in that suit that there was a 
contract between Morehead Investment and Nichols Media 
‘which involved the promotional campaigns at the two 
dealerships. Thus, the Lennon presumption is intact, and the 
petition (exhibit 31), if relevant, was properly admitted in 
evidence as an exception to the hearsay rule under 
§ 27-801(4)(b)(iii), as the admissions made therein are 
presumed to have been made by Morehead Investment’s 
attorney Cope, with authority to do so. See, also, Sears vy. 
Mid-City Motors, Inc., 179 Neb. 100, 136 N.W.2d 428 (1965). 
The presumption was never rebutted. 

Morehead Investment contends that exhibit 31 was not 
relevant. To be admissible, evidence must be relevant to the 
proceedings, that is, it must make the existence of any fact that 
is of consequence to the determination of the action more 
probable or less probable than it would be without the evidence. 
Neb. Rev. Stat. § 27-401 (Reissue 1989). The fact in dispute in 
this case is whether or not there was an agreement between 
Morehead Investment and Nichols Media. In exhibit 31, 
Morehead Investment alleged that it did enter into an 
agreement with Nichols Media, and furthermore, Morehead 
Investment advanced a claim for damages against Nichols 
Media for improper performance of the marketing campaigns 
which are at the heart of the instant case. To characterize the 
relevancy argument as without merit is an understatement. 

The fact that the trial court admitted exhibit 31 as a judicial 
admission instead of as an evidentiary admission is not fatal to 
the trial court’s decision. In Nebraska, when the record 
indicates that the decision of the trial court is correct, although 
for reasons different from those relied upon below, an appellate 
court will affirm the trial court’s decision. Wymore v. Wymore, 
239 Neb. 940, 479 N.W.2d 778 (1992), 

The present case is similar to the one presented in Knoell 
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Constr. Co., Inc. v. Hanson, 209 Neb. 461, 308 N.W.2d 356 
(1981). In that case, the court held: 

Defendants contend that the testimony at the prior trial 
did not constitute a judicial admission but was, at most, 
only an evidentiary admission. Whether the defendants’ 
testimony constituted a judicial or an evidentiary 
admission, the result here is unaffected. The trial court 
accepted the defendants’ testimony at the prior trial as an 
admission. Whether evidence contradicting such 
admissions was admitted or excluded on remand, the 
admissions remained, and the trial court made its factual 
determinations based on conflicting testimony. 

On an appeal from a judgment in equity when credible 
evidence on material questions of fact is in conflict, the 
Supreme Court will consider the fact that the trial court 
observed the witnesses and their manner of testifying and 
accepted one version of the facts rather than the other. 

Id. at 464, 308 N.W.2d at 358. 

The result in the present case is not affected by whether 
exhibit 31 was admitted as a judicial admission or as a simple 
evidentiary admission. In addition to the petition, there was 
other evidence tending to establish that these litigants had a 
contract for a promotional program. Thus, although the trial 
court called it a judicial admission, exhibit 31 was not treated as 
such in the sense that no other evidence on the existence of the 
contract was adduced or received. Instead, exhibit 31 was 
treated as part of the evidence proving a contract, rather than as 
evidence that dispensed with the need for further evidence to 
prove a contract. 

In the final two assignments of error, Morehead Investment 
states that the district court erred in finding that Morehead 
Investment was a proper party to this action and in finding that 
Nichols Media had met its burden of proof for breach of 
contract. 

In order to recover on an action for breach of contract, the 
plaintiff must plead and prove the existence of a promise, its 
breach, damage, and compliance with the conditions precedent 
which activate the defendant’s duty. Department of Banking, 
Receiver v. Wilken, 217 Neb. 796, 352 N.W.2d 145 (1984). As 
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stated above, our review of this bench trial is limited. We accord 
the trial court’s finding of fact the same status as a jury verdict 
and affirm unless the finding is clearly wrong, and we view the 
evidence in the light most favorable to the successful party. See 
City of LaVista v. Andersen, 240 Neb. 3, 480 N.W.2d 185 
(1992). We find that there was ample evidence for the trier of 
fact to conclude that there was a contract for promotional 
campaigns, that Nichols Media performed, and that Morehead 
Investment (who raised no affirmative defenses) did not pay as 
agreed. The verdict is not clearly wrong. 

Finally, Morehead Investment claims error in the finding that 
it was a proper party to this action. Since we have found that 
exhibit 31 was properly received in evidence, it naturally follows 
that Morehead Investment was a proper party, even if we look 
at nothing more than the admission against interest made in 
that exhibit. The appeal is without merit, and the judgment of 
the trial court is affirmed in all respects. 

AFFIRMED. 


JAMES R. DowD, APPELLANT, AND ANR FREIGHT SYSTEM, INC., A 
FOREIGN CORPORATION, APPELLEE, V. RICHARD W. CONROY, 
APPELLEE. 

491 N.W.2d 375 


Filed July 28, 1992. No. A-90-371. 


1. Directed Verdict: Evidence. A trial court should direct a verdict as a matter of 
law only when the facts are conceded, undisputed, or such that reasonable minds 
can draw but one conclusion therefrom. The party against whom the verdict is 
directed is entitled to have every controverted fact resolved in his or her favor 
and to have the benefit of every inference which can reasonably be drawn from 
the evidence. If there is any evidence which will sustain a finding for the party 
against whom the judgment is made, the case may not be decided as a matter of 
law. 

2. Trial: Appeal and Error. Conduct of final argument is within the discretion of 
the trial court, and a trial court’s ruling regarding final argument will not be 
disturbed absent abuse of that discretion. 

3. Trial: Juries: Damages. Counsel may suggest a lump sum to the jury where real 
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differing periods of disability, as to quality and time of duration, would warrant 
an inference of different amounts for each. 

Damages. Both the division of a lump sum to reach an arbitrary figure and the 
multiplication of an arbitrary figure to reach a lump sum constitute per diem 
arguments. 

Appeal and Error. A case is not authority for any point not necessary to be 
passed on to decide the case or not specifically raised as an issue addressed by the 
court. 

Trial: Appeal and Error. Judicial abuse of discretion does not denote or imply 
improper motive, bad faith, or intentional wrong by a judge, but requires the 
reasons or rulings of the trial judge to be clearly untenable, unfairly depriving a 
litigant of a substantial right and denying a just result in a matter submitted for 
disposition through the judicial system. 

Proof: Appeal and Error. On appeal, the party asserting an abuse of discretion 
has the burden of proving that claim. 

Motions for New Trial: Appeal and Error. The standard of review of an order 
granting a new trial is whether the trial court abused its discretion. A motion for 
new trial should be granted only where there is error prejudicial to the rights of 
the unsuccessful party. 

Proximate Cause: Juries: Damages. Generally, where there is a conflict 
concerning the extent to which a plaintiff’s complaints were caused by injuries 
suffered at the time of a collision, the question is ordinarily for the jury under 
proper instructions. 

Verdicts: Juries: Appeal and Error. A jury verdict may not be set aside unless 
clearly wrong, and it is sufficient if there is any evidence presented to the jury 
upon water it could find for the successful party. 

. A verdict will not be set aside as inadequate unless so 
clearly against the weight and reasonableness of the evidence and so 
disproportionate to the injury proved as to indicate that the verdict was the 
result of passion, prejudice, mistake, or some other means not apparent in the 
record, or that the jury disregarded the evidence or rules of law. 


Appeal from the District Court for Lancaster County: 


DONALDE. ENDacotr, Judge. Affirmed. 


Michael G. Goodman, of Cannon, Goodman, O’Brien & 


Grant, P.C., for appellant. 


Gary J. Nedved, of Bruckner, O’Gara, Keating, Sievers & 


Hendry, P.C., for appellee Conroy. 


CONNOLLY, MILLER-LERMAN, and WRIGHT, Judges. 


CONNOLLY, Judge. 
This appeal arises from an action in negligence based on an 


automobile-truck collision. The defendant, Richard W. 
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Conroy, admitted liability at the pretrial conference, and the 
matter was tried on the issue of damages. The jury returned a 
verdict for the defendant. The plaintiff James R. Dowd 
appeals. We affirm. 


FACTS 

Although the defendant admitted liability, a factual 
background will be helpful for an understanding of the damage 
issues. Dowd was an over-the-road driver for ANR Freight 
Systems, Inc. The accident giving rise to this suit occurred 
around 6:30 a.m. on October 23, 1987. At the time of the 
accident, Dowd was driving a twin-trailer semi eastbound on 
Highway 2 in Lincoln, Nebraska. 

Highway 2 is a four-lane highway intersected by Old Cheney 
Road. The intersection of the two roads is controlled by stop 
signs placed on Old Cheney Road. 

Conroy’s automobile was proceeding south on Old Cheney 
Road. Conroy stopped at the stop sign; he first checked the 
eastbound lanes for traffic and then checked the westbound 
lanes. Conroy waited for the westbound traffic to pass by in 
front of him and proceeded into the intersection without 
looking to the eastbound traffic again. He proceeded across the 
two lanes of westbound traffic on Highway 2, crossed the 
center lane into the first lane of eastbound traffic at 10 to 15 
miles per hour, and there collided with the left side of Dowd’s 
tractor. 

Dowd testified that the front of Conroy’s automobile 
initially collided with the left front wheel of the tractor. The 
impact to the front wheel tore loose a cup used to lubricate the 
wheel bearings, and oil was leaking from the front wheel after 
the impact. Dowd’s testimony was that the automobile was 
spun around by the impact and that the automobile then hit the 
side of the truck. The automobile sheared off the step to the cab 
of the truck and damaged the left-side fuel tank. The hood and 
front bumper of the defendant’s automobile were torn loose by 
the impact. Dowd’s testimony was that at some point, a wheel 
on the tractor went up and over the body of Conroy’s 
automobile. 

Conroy’s testimony conflicted with Dowd’s, since Conroy 
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testified that his automobile struck the side of the semi “just 
behind the cab in the fuel tank.” He could not contradict 
Dowd’s assertion that the front wheels or the rear drive wheels 
on the tractor went up and over the front of his automobile. He 
also testified that he observed that a seal was missing from the 
left front wheel of the tractor and that the seal was leaking oil. 

Dowd testified that even though he was wearing a safety belt, 
he was thrown around inside the cab of the tractor. He testified 
that the tractor lurched to one side upon impact, as if it were 
about to topple over. This lurching was caused when the wheels 
of the truck rolled over the front of the automobile. Dowd 
testified that when the truck lurched to his right, his knees also 
moved to his right; that his left knee hit the dash or the steering 
column; and that his right knee hit the padded motor box. After 
rolling over the automobile, the truck moved to the left, and 
Dowd’s head then struck the door to his left. Dowd testified 
that he felt sharp pain in his left knee after it hit the interior of 
the cab. 

Dowd was transported to a hospital, and he returned to 
Kansas City, Missouri, later that evening. Physical therapy 
failed to reduce swelling in Dowd’s knee, and Dowd visited an 
orthopedic surgeon, Dr. Robert D. Littlejohn. 

Dr. Littlejohn performed arthroscopic surgery on Dowd’s 
left knee on December 9, 1987. Dowd was unable to work from 
October 23, 1987, to February 8, 1988. Dowd’s expenses for 
therapy were $8,195.06. Dowd presented evidence of 
$12,929.07 in lost wages. 

Before the injury in the case at bar, Dowd had sustained three 
separate injuries to his left knee. In 1965, Dowd had his 
kneecap removed to remedy roughening of the articular 
cartilage, or chondromalacia, of the kneecap. 

In 1980, Dowd fell through some ice and tore the lateral 
meniscus in his left knee. The meniscus is a type of cartilage that 
separates the tibia and femur and acts as a cushion between 
those two bones. Surgery was performed in 1980, and Dowd’s 
lateral meniscus was partially removed. The surgical wound 
became infected. 

On November 12, 1986, Dowd’s knee “just gave away” as he 
was walking, and it became swollen. Dr. Littlejohn testified 
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that this trauma could have been caused by a tear in the medial 
meniscus, by chondromalacia, or by arthritis. Dr. Littlejohn 
also testified that he had performed diagnostic arthroscopic 
surgery on November 24, 1986, and had discovered extensive 
articular adhesions which had been formed long before the 
knee “gave away.” However, Dr. Littlejohn did not perform 
operative arthroscopy on November 24. Dowd was unable to 
work from November 12, 1986, to January 12, 1987. Dowd also 
testified that his knee had been subject to minor swelling and 
pain before the accident on October 23, 1987. 

At the end of all the evidence, Dowd moved for directed 
verdict on the issues of medical expenses and lost wages. This 
motion was overruled. 

During his closing argument, Dowd’s counsel suggested to 
the jury that Dowd had a life expectancy of 24 years; counsel 
then requested that the jury return a verdict of $24,000 for past 
and future suffering, or $1,000 per year, or $3 per day. Defense 
counsel moved for a mistrial, which motion was overruled; the 
court then admonished the jury to disregard the per diem 
approach to assessing damages. 

On March 14, 1990, the jury, in a 10 to 2 verdict, found for 
the defendant. Dowd moved for a new trial, which motion was 
overruled. Dowd now appeals to this court. 


ASSIGNMENTS OF ERROR 

On appeal, Dowd assigns the following errors: (1) The 
district court erred in overruling Dowd’s motion for a partial 
directed verdict for medical expenses and lost wages, (2) the 
district court erred in admonishing the jury during Dowd’s 
closing argument, and (3) the district court erred in overruling 
Dowd’s motion for a new trial because the verdict was 
inadequate as a matter of law and was the result of passion, 
prejudice, mistake, or some other reason not apparent in the 
record. 


PARTIAL DIRECTED VERDICT 
In his first assignment of error, Dowd contends the court 
erred by not sustaining his motion for a partial directed verdict 
on medical expenses and lost wages. 
A trial court should direct a verdict as a matter of law only 
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when the facts are conceded, undisputed, or such that 
reasonable minds can draw but one conclusion therefrom. The 
party against whom the verdict is directed is entitled to have 
every controverted fact resolved in his or her favor and to have 
the benefit of every inference which can reasonably be drawn 
from the evidence. If there is any evidence which will sustain a 
finding for the party against whom the judgment is made, the 
case may not be decided as a matter of law. Baker v. St. Paul 
Fire & Marine Ins. Co., 240 Neb. 14, 480 N. W.2d 192 (1992). 

The testimony in this case simply does not warrant a directed 
verdict for Dowd on his medical expenses and lost wages. The 
facts surrounding Dowd’s injury are subject to multiple 
explanations, such that a reasonable mind cannot draw but one 
inference from them. 

Dr. Littlejohn testified that during his treatment of Dowd’s 
knee on December 9, 1987, he surgically removed extensive scar 
adhesions. These adhesions were so extensive that when the 
doctor had performed diagnostic arthroscopic surgery the 
previous year, he could not see that part of Dowd’s lateral 
meniscus had been surgically removed. 

Dr. Littlejohn testified that scar adhesions geneity form 
within weeks to months after a trauma. However, Dr. Littlejohn 
also testified that he had not removed the scar adhesions during 
the arthroscopic surgery conducted in November 1986. 
Therefore, the scar adhesions that appeared during the 
arthroscopic surgery performed by Dr. Littlejohn on December 
9, 1987, could have formed over a period of years or during the 
few months between the October 23 accident and the surgery on 
December 9. 

Moreover, Dr. Littlejohn testified that his initial diagnosis of 
Dowd’s October 1987 injury was that it was a bruise. He 
testified that his postoperative diagnosis was consistent with his 
initial diagnosis of a contusion, or bruise, and that there was no 
evidence of fresh tearing. In fact, the doctor did not find 
evidence of a recent injury, and he stated that most of the 
adhesions were from preexisting injuries. 

The testimony concerning Dowd’s injury does not admit 
only one inference. Sufficient evidence was adduced 
concerning Dowd’s previous injuries to warrant the inference 
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that preexisting scar adhesions and the removal of part of 
Dowd’s lateral meniscus caused Dowd’s knee to be inherently 
unstable and that Dowd’s knee would be subject to swelling, 
stiffness, and disability even in the absence of an accident. 

Accordingly, there is no merit in Dowd’s contention that he 
was entitled to judgment as a matter of law for his medical 
expenses and lost wages. 


JURY ADMONISHMENT 

Dowd argues that the court erred by admonishing the jury in 
open court to disregard his counsel’s formula for assessing 
damages for pain and suffering, thereby prejudicing Dowd’s 
case. 

Conduct of final argument is within the discretion of the trial 
court, and a trial court’s ruling regarding final argument will 
not be disturbed absent abuse of that discretion. Sundeen v. 
Lehenbauer, 229 Neb. 727, 428 N.W.2d 629 (1988); State v. 
Reeves, 216 Neb. 206, 344 N.W.2d 433 (1984). 

The court instructed the jury: 

In the closing argument Plaintiff’s counsel, Mr. 
Goodman, ah, referred to a total figure that he was 
suggesting for pain and suffering. And added to that, that 
that only amounted to acertain amount of dollars per day. 
You are cautioned and admonished and instructed that 
you are not to — that you are to disregard that reference to 
an amount per day and you are not to utilize that approach 
to arriving at damages. The Instructions will be adequate 
to assist you in arriving at whatever damages, if any, 
should be awarded in this case. 

Dowd argues that a per diem argument is permissible under 
Nebraska law so long as the jury is informed that it may count 
backward. Dowd relies on Baylor v. Tyrrell, 177 Neb. 812, 819, 
131 N.W.2d 393, 399 (1964), in which the court stated: “It is the 
arbitrary multiplication forward to reach a false lump sum that 
has been criticized, not the division back of a lump sum 
properly suggested.” 

In Baylor, counsel broke the evidence down into six different 
areas: (1) pain and suffering at the time of the accident, (2) the 
19-day period of hospitalization, (3) the 17 months after 
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hospitalization until the time of trial, (4) future disability and 
pain, (5) mental suffering and anxiety, and (6) loss of earning 
capacity. He then suggested a flat amount for the jury to 
consider as to some of the above items. He suggested $2,500 for 
the plaintiff’s experience and pain at the scene of the accident. 
He ascribed $3,800 as the proper value for the plaintiff’s 19-day 
hospitalization. The defendant asserted that it was error to 
allow counsel to break damages into fragments because this 
constituted a per diem argument. The Supreme Court stated: 
Heretofore, there has been no rule in Nebraska 
forbidding counsel, in final argument, from equating pain 
and suffering to time segments within life expectancy, 
suggesting monetary values for them, multiplying them to 
reach a final amount, and illustrating such an argument 
on a blackboard or chart. However, we refrain from 
passing on this question as it is not presented in this case. 
Baylor, \77 Neb. at 817, 131 N.W.2d at 398. 
' The Supreme Court held that counsel did not mention or 
make use of any money figure arbitrarily selected as 
representing the value of any minute, day, or week and then 
multiply it by a formula. Rather, the court found that counsel 
argued: “(1) The different periods of time the plaintiff had been 
and would be affected, and (2) the lump sum dollar amount 
suggested for the loss.” /d. at 818, 131 N.W.2d at 398. The court 
reasoned that this was permissible because “[i]t is not the 
declaration of or the use of a lump sum figure for the different 
injuries or the periods they are endured that is condemned, but 
the use of a misleading and nonevidence supported 
mathematical formula method to reach the lump sum that has 
been condemned.” /d. 

Therefore, Baylor holds that counsel may suggest a lump 
sum to the jury where “real differing periods of disability, as to 
quality and time of duration, would warrant an inference of 
different amounts for each.” Id. at 818, 131 N.W.2d at 398. See, 
also, Yount v. Seager, 181 Neb. 665, 150 N.W.2d 245 (1967) 
(relying on Baylor to allow counsel to state amounts of recovery 
for different elements of damage in opening statement to jury if 
such amounts bear real relation to what party expects to prove). 

The trial court, however, relied on its belief that Dowd’s 
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counsel made a per diem argument and that such calculation 
was not allowed. 

We hold that counsel used a per diem argument. Baylor states 
that multiplication of an arbitrary figure to reach a lump sum 
constitutes a per diem argument. In the case at bar, counsel 
stated a lump sum and then divided it to reach an arbitrary 
figure. There is no real difference between dividing a lump sum 
to reach an arbitrary figure and multiplying an arbitrary figure 
to reach a lump sum. Moreover, counsel did not assign lump 
sums to different periods of pain and suffering. Therefore, 
counsel’s mathematical formula is the equivalent of a per diem 
argument. See Higgins v. Hermes, 89 N.M. 379, 552 P.2d 1227 
(N.M. App. 1976), cert. denied90 N.M. 8, 558 P.2d 620. 

However, there is no rule in Nebraska forbidding the practice 
counsel employed in this case. The only Nebraska case on point 
is Baylor, in which it was not necessary to reach the issue of the 
per diem argument to dispose of the case. A case is not 
authority for any point not necessary to be passed on to decide 
the case or not specifically raised as an issue addressed by the 
court. Commerce Sav. Scottsbluff v. FH. Schafer Elev., 231 
Neb. 288, 436 N.W.2d 151 (1989). Therefore, the trial court 
erred in believing that a per diem argument was improper under 
Nebraska law. 

Although the court’s interpretation of the law was in error, 
we hold that the court’s admonishment to the jury was not an 
abuse of discretion. Judicial abuse of discretion does not denote 
or imply improper motive, bad faith, or intentional wrong by a 
judge, but requires the reasons or rulings of the trial judge to be 
clearly untenable, unfairly depriving a litigant of a substantial 
right and denying a just result in a matter submitted for 
disposition through the judicial system. Wachtel v. Beer, 229 
Neb. 392, 427 N.W.2d 56 (1988). See, also, Brooke v. Brooke, 
234 Neb. 968, 453 N. W.2d 438 (1990). 

In the case at bar, even if Dowd was prevented from 
presenting a per diem argument, he was not unfairly deprived 
of a substantial right because he was not prejudiced. The per 
diem argument only went to the item of general damages 
included in pain and suffering. However, the jury awarded 
Dowd no damages at all, not even the special damages of 
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medical expenses and lost wages. Although we cannot say what 
motivated the jury in its decision, the jury could conclude, 
based on the evidence, that all Dowd’s damages were directly 
attributable to preexisting injuries. We cannot say Dowd was 
unfairly deprived of a substantial right because Dowd has not 
met his burden of showing how he was prejudiced by the court’s 
ruling. On appeal, the party asserting an abuse of discretion has 
the burden of proving that claim. Diplomat Inn, Inc. v. 
Weindorf, 206 Neb. 565, 293 N. W.2d 861 (1980). 
Accordingly, this assignment of error is without merit. 


NEW TRIAL FOR INADEQUATE VERDICT 

Dowd contends that the jury verdict, which awarded no 
damages, was inadequate and that the district court ought to 
have sustained a motion for new trial on this ground. 

The standard of review of an order granting a new trial is 
whether the trial court abused its discretion. A motion for new 

‘trial should be granted only where there is error prejudicial to 
the rights of the unsuccessful party. Patterson v. Swarr, May, 
Smith & Anderson, 238 Neb. 911, 473 N.W.2d 94 (1991). 

Generally, where there is a conflict concerning the extent to 
which a plaintiff’s complaints were caused by injuries suffered 
at the time of a collision, the question is ordinarily for the jury 
under proper instructions. Abbott v. Northwestern Bell Tel. 
Co., 197 Neb. 11, 246 N.W.2d 647 (1976); Brewer v. Case, 192 
Neb. 538, 222 N.W.2d 823 (1974). See, also, Bashus v. Turner, 
218 Neb. 17, 352 N.W.2d 161 (1984); Palma v. Barta, 203 Neb. 
459, 279 N.W.2d 130 (1979). 

In the case at bar, there was a conflict in the testimony as to 
whether Dowd suffered injury which was proximately caused 
by the defendant’s negligence or whether his injury was 
attributable to preexisting scar tissue. Dr. Littlejohn testified 
that Dowd’s knee was predisposed to pain, stiffness, and 
disability by two surgeries. Dowd testified that in 1986, his left 
knee “just gave away” as he was walking, and Dr. Littlejohn 
testified that this was caused either by a torn meniscal cartilage 
or by some other form of internal derangement of the knee. 

Dr. Littlejohn also testified that he observed extensive 
articular adhesions during the arthroscopy he performed in 
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November 1986. Dr. Littlejohn could not testify as to what 
caused these adhesions. 

There was also a conflict on whether the accident took place 
in the manner described by Dowd’s testimony. Dowd testified 
that one of the wheels of the truck must have rolled over the 
body of Conroy’s automobile. However, Conroy testified that 
his automobile struck the tractor behind the left front wheel, in 
the area of the fuel tank. 

The cumulative effect of this conflicting testimony 
sufficiently supports a jury’s finding that Dowd’s damages were 
not proximately caused by Conroy’s negligence, but were the 
result of chronic knee ailments stemming back to the removal 
of Dowd’s patella and part of his lateral meniscus. 

“A jury verdict may not be set aside unless clearly wrong, 
and it is sufficient if there is any evidence presented to the jury 
upon which it could find for the successful party.” Commerce 
Sav. Scottsbluff v. F.H. Schafer Elev., 231 Neb. 288, 307, 436 
N.W.2d 151, 164 (1989). 

A verdict will not be set aside as inadequate unless so clearly 
against the weight and reasonableness of the evidence and so 
disproportionate to the injury proved as to indicate that the 
verdict was the result of passion, prejudice, mistake, or some 
other means not apparent in the record, or that the jury 
disregarded the evidence or rules of law. Bashus v. Turner, 
supra. 

In the case at bar, the jury verdict was not clearly against the 
weight and reasonableness of the evidence. Since there was no 
prejudicial error, it was not an abuse of discretion for the trial 
court to overrule Dowd’s motion for new trial. Dowd’s 
assignment of error is without merit. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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LILA J. DICE, APPELLEE, V. DALEA. DICE, APPELLEE, AND 
ANDREW DICE AND Donna DICE, INTERVENORS-APPELLANTS. 
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1. Visitation: Proof: Parent and Child. A grandparent may be granted reasonable 
rights of visitation with a grandchild when the court determines by clear and 
convincing evidence that there is, or has been, a significant beneficial 
relationship between the grandparent and the child, that it is in the best interests 
of the child that such relationship continue, and that such visitation will not 
adversely interfere with the parent-child relationship. Neb. Rev. Stat. 
§ 43-1802(2) (Reissue 1988). 

2. Visitation: Appeal and Error. In an action to determine rights of grandparents to 
visitation with grandchildren, such determination is a matter initially entrusted 
to the discretion of the trial judge, whose determinations, on appeal, will be 
reviewed de novo on the record and affirmed in the absence of abuse of the trial 
judge’s discretion, keeping in mind, however, that the trial judge observed and 
heard the witnesses and accepted one version of the facts rather than the other. 


Appeal from the District Court for Lancaster County: 
JEFFRE CHEUVRONT, Judge. Affirmed. 


Jim L. Brown, of Dawson, Fleming & Brown, P.C., for 
appellants. 


Karin O’Connell, of Orton, Brown, Thomas & Peterson, for 
appellee Lila J. Dice. 


SIEVERS, Chief Judge, and HANNONand WRIGHT, Judges. 


HANNON, Judge. 

Petitioner, Lila J. Dice, and respondent, Dale A. Dice, were 
divorced in Lancaster County District Court on March 21, 
1988. They are the parents of Anna Jean Dice, born January 9, 
1982, and Austin Elliot Dice, born May 30, 1983. On January 
3, 1989, the authorities accused Dale Dice of first degree sexual! 
assault of a child, a 5-year-old boy. On July 5, 1989, he pled no 
contest. He was duly found to be a treatable mentally 
disordered sex offender and was sentenced to 5 to 10 years in 
prison. Dale Dice admitted to the doctors who examined him 
that he had sexually molested the 5-year-old boy, as well as his 
own daughter. 

The intervenors-appellants, Andrew Dice and Donna Dice, 
are the parents of Dale Dice. They have filed an application to 
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establish their rights as grandparents to visit the children. They 
allege that they had established a significant beneficial 
relationship with the children, which relationship they seek to 
maintain; that Lila Dice has refused to allow them to visit the 
children since January 8, 1989; and that Lila Dice has prevented 
the appellants from communicating with the children since 
February 14, 1989. The petitioner admitted the formal 
allegations, but denied all other allegations. After a trial, the 
court denied visitation rights, but did allow the appellants to 
send cards and gifts on the children’s birthdays and at 
Christmas. The grandparents appeal from that decision. 

At the time of the trial, Andrew Dice was a 67-year-old 
partly-retired farmer. He and his wife live in Winner, South 
Dakota. His other three adult children and their families live in 
or near Winner. The evidence shows that the Dice family is a 
close family that frequently visits within the extended family. 
Considering the distance between the Lincoln area and Winner, 
South Dakota, the appellants kept in close contact with Dale 
Dice and his children, both by personal visits and by telephone. 
The petitioner has custody of the children, but Dale Dice 
frequently took the children to visit their grandparents when he 
had visitation, and they talked over the telephone frequently. 
The appellants visited the children in the Lincoln area, and they 
attended the children’s Christmas programs. The appellants did 
not miss the children’s birthdays. 

The appellants last saw the children on January 8, 1989, and 
they last talked to the children on the telephone on Valentine’s 
Day 1989. Lila Dice then told the appellants that she would 
appreciate it if they did not call anymore and that they should 
not bother the children. She refused to give the children a 
message from the appellants. The testimony of both appellants 
shows that they are loving grandparents who had established a 
close and normal relationship with all of their grandchildren, 
including the children of the parties to this action. 

The evidence, including the appellants’ own testimony, 
shows that the appellants cannot accept the fact that their son 
sexually abused one 5-year-old boy, his own daughter, and 
perhaps his own son. Andrew Dice could not bring himself to 
state the facts of his son’s offense or his son’s guilt. At one point 


DICE v. DICE 243 
Cite as | Neb. App. 241 


in his testimony, he went so far as to state that their son “was 
more or less doing what this [5-year-old boy] had asked of him.” 
Andrew Dice also stated that he had a pretty good hunch that 
Lila Dice might have framed Dale Dice. Donna Dice showed a 
similar inability to admit her son’s guilt. 

Melinda Wilson is the children’s counselor and was retained 
by their mother to provide individual therapy for the emotional 
disturbance suffered by the children. Wilson has a bachelor’s 
degree in education and a master’s degree in counseling and 
psychology. She has worked in child guidance for 5!/2 years, 
and half of her patients are sexual abuse victims. Anna Jean 
and Austin Dice were first referred to her in January 1989. She 
first saw the children on January 26, 1989, and they continued 
in therapy through September 1989. In January 1990, the 
petitioner again placed the children in therapy with Wilson after 
expressing concern about the children’s reaction to the 
appellants’ filing this action. 

It is unnecessary to recount here the information Wilson 
learned from the children during the counseling. She testified 
that visiting with the grandparents could be traumatic for the 
children, because the children know their grandparents deny 
that the abuse took place. Therefore, someone whom the 
children look up to denies the children’s reality. The incidents of 
abuse frightened the children, and their grandparents say it did 
not happen. Wilson feels the children might attempt to make 
the grandparents feel better by denying the abuse. However, she 
believes that only the perpetrator should be removed from the 
children. Normally, the grandparents should not be removed 
unless they get involved in the abuse in some way. The gist of 
Wilson’s testimony is that the grandparents should not be 
allowed to visit in the short run, but should be allowed to visit in 
the future. 

Lila Dice testified about the emotional problems of the 
children and why she thinks the grandparents should not have 
visitation rights. Her reasons were essentially the same as the 
children’s counselor. She testified that before the divorce, the 
children had a good relationship with the appellants. She 
believes that the children know the Dices love them without 
being told and that the children love their grandparents. She 
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thinks depriving the appellants of visitation is a temporary 
thing, but states that visitation could be established when the 
children are 10, 12, or 14 years old. 

Neb. Rev. Stat. § 43-1802 (Reissue 1988) provides for 
grandparent visitation rights under certain conditions. Section 
43-1802(1)(b) provides that grandparents may seek visitation 
when the marriage of the child’s parents has been dissolved, and 
subsection (2) provides in relevant part: 

In determining whether a grandparent shall be granted 
visitation, the court shall require evidence concerning the 
beneficial nature of the relationship of the grandparent to 
the child. . . . Reasonable rights of visitation may be 
granted when the court determines by clear and 
convincing evidence that there is, or has been, a significant 
beneficial relationship between the grandparent and the 
child, that it is in the best interests of the child that such 
relationship continue, and that such visitation will not 
adversely interfere with the parent-child relationship. 
It is not seriously disputed that the appellants have had a 
beneficial relationship with the children in the past. However, 
an issue has been raised as to whether it is in the best interests of 
the children that such relationship continue and whether such 
visitation will not adversely interfere with the parent-child 
relationship. 

The trial court found as follows: 

In view of the past inappropriate and illegal actions of 
the respondent herein . . . the past and present emotional 
trauma experienced by the children and the inability of the 
[appellants] to accept and realistically deal with the 
actions and ultimate conviction of their son, the court 
finds that visitation at this time poses a substantial risk of 
emotional harm to the children. Visitation at this time 
would not be in the best interests of the minor children. 

The trial court did not determine that the appellants should not 
be allowed visitation in the future or that the appellants should 
only be allowed visitation according to the custodial parent’s 
schedule, but only that they should be denied visitation “at this 
time.” 

We believe the standard of review in cases involving visitation 
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by grandparents is the same as the standard of review in other 
custody and visitation cases, that is: 
[I]n a dissolution of marriage action, determinations as to 
custody of and visitation with minor children are matters 
initially entrusted to the discretion of the trial judge, 
whose determinations, on appeal, will be reviewed de 
novo on the record and affirmed in the absence of abuse 
of the trial judge’s discretion, keeping in mind, however, 
that the trial judge observed and heard the witnesses and 
accepted one version of the facts rather than the other. 
Hickenbottom v. Hickenbottom, 239 Neb. 579, 590-91, 477 
N.W.2d 8, 16 (1991). 

We make a de novo determination that at the time of the trial, 
the trial court was correct, but we observe that this judgment is 
made upon the conditions that existed almost 2 years ago, and 
not as of this date. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. SIDNEY BRITT, APPELLANT. 
493 N.W.2d 631 


Filed September 1, 1992. No. A-91-427. 


1. Indictments and Informations: Lesser-Included Offenses. Whether a particular 
offense is a lesser offense included in the offense with which the defendant is 
charged is determined by examination of the allegations in the information and 
the evidence offered in support of the charge. 

__.... When some of the elements of a crime charged in the 
information, without addition of any element irrelevant to the original crime 
charged, may constitute another crime, such other crime is included within the 
crime charged in the information. 

3. Jury Instructions: Lesser-Included Offenses: Evidence: Proof. It is not error to 
refuse a jury instruction on a lesser-included offense unless, on a different but 
reasonable view, the evidence is sufficient to establish guilt of the lesser offense 
and also leave a reasonable doubt as to some particular element included in the 
greater offense but not the lesser. 

4. Jury Instructions. A trial court has a general duty to instruct on the law ina case, 
whether requested to do so or not. 
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11. 
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Jury Instructions: Lesser-Included Offenses: Evidence: Proof. if the definition 
in State v. Garza, 236 Neb. 202, 459 N.W.2d 739 (1990), of a lesser-included 
offense is satisfied; if there is evidence which would create reasonable doubt as 
to an element of the greater offense, but not the lesser offense; and if the 
defendant requests the instruction, the trial court is required to give the 
lesser-included offense instruction. 

Jury Instructions: Lesser-Included Offenses: Verdicts: Evidence. In considering 
whether it is required to give a lesser-included offense instruction, the trial court 
must assess the rationality of a guilty verdict on a proposed lesser-included 
offense in light of the evidence received at trial. 

: : . The test which must be applied in determining 
whether to submit a lesser-included offense instruction to the jury is whether 
there is evidence which produces a rational basis for a verdict acquitting 
defendant of the offense charged and convicting him of the lesser offense. 

Prior Convictions: Habitual Criminals: Right to Counsel: Waiver: Proof. To 
prove a prior conviction for habitual criminal proceedings, the State need only 
establish that at the time of the prior conviction, the defendant had or waived 
counsel. 

Prior Convictions: Right to Counsel: Waiver: Proof. The State establishes a 
prima facie case of a prior, counseled conviction for enhancement purposes by 
producing appropriate record evidence which discloses that at a critical point in 
the proceedings—arraignment, trial, conviction, or sentencing—the defendant 
had either intelligently and voluntarily waived counsel or in fact was represented 
by counsel at one of those times. 

Records: Prior Convictions: Habitual Criminals. The appropriate record 
evidence of a prior conviction and commitment under the habitual criminal 
statute is a duly authenticated copy thereof. 

Trial: Evidence: Appeal and Error. An objection to evidence which is based ona 
specific ground and properly overruled does not preserve an evidential question 
for appellate review onany other ground. 


Appeal from the District Court for Douglas County: KEITH 


Howarp, Judge. Affirmed in part, reversed and vacated in 
part, and remanded for a new trial. 


Thomas M. Kenney, Douglas County Public Defender, Brian 


S. Munnelly, and Scott C. Sladek, for appellant. 


Don Stenberg, Attorney General, and Donald A. Kohtz for 


appellee. 


SieveRS, Chief Judge, and HANNON and WRIGHT, Judges. 


SIEVERS, Chief Judge. 
INTRODUCTION 
In this criminal case, reversal in part is required because of 
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the failure to properly apply the lesser-included offense 
doctrine. 

Sidney Britt was charged with felony child abuse, assault in 
the second degree, and possession of a firearm by a felon. See 
Neb. Rev. Stat. §§ 28-707, 28-309(1), and 28-1206 (Reissue 
1989). Britt was also charged with three counts of being a 
habitual criminal. See Neb. Rev. Stat. § 29-2221 (Reissue 
1989). Britt pled not guilty to the charges. On February 6, 1991, 
after a jury trial in the district court for Douglas County, Britt 
was convicted of second degree assault, of being a felon in 
possession of a firearm, and of negligent child abuse, the 
lesser-included offense of felony child abuse. On April 16, 
1991, an enhancement hearing was held on the habitual 
criminal charges. The district court found that Britt was a 
habitual criminal, having been convicted two or more times in 
courts of the United States of felonies with sentences imposed 
_of not less than 1 year each. Britt was subsequently sentenced by 
the district court as follows: count I, negligent child abuse, 6 
months; count III, assault in the second degree, 14 to 18 years; 
count V, possession of a firearm by a felon, 10 years; and three 
counts of contempt of court, 2 months each. The sentences for 
counts III and V were enhanced because of Britt’s habitual 
criminal status. The sentence on count III was to be served 
consecutively to the sentence for count I. The sentence for 
count V was to be served concurrently with the sentences for 
counts I and III. The sentences for the three counts of contempt 
of court were to be served consecutively to all previously 
imposed sentences. Britt was also assessed the costs of the 
prosecution and was given credit for time served. This appeal 
followed. 


FACTUAL BACKGROUND 

On September 8, 1990, the defendant, Sidney Britt, went to 
Dailey’s Liquor Store in Omaha, Nebraska. Denise Britt, 
Sidney’s estranged wife, was planning to spend the evening with 
two of her friends, Rita Sylvan and Barbara Heath. 
Coincidentally, the three women went to Dailey’s Liquor Store 
in Sylvan’s car. Denise and Sidney’s two sons, Joshua, age 2, 
and Sidney, Jr., age 9, were also in Sylvan’s car with Denise. 
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Sidney and Denise began arguing in the parking lot of the liquor 
store. The argument escalated, and Denise testified that she 
pulled a .22-caliber handgun out of her purse and loaded it 
because she was afraid of Sidney. Denise, Sylvan, and Heath 
testified that Sidney picked up 2-year-old Joshua and used him 
as a “human shield” when Denise pointed the gun at Sidney. 
Denise fired the gun once at Sidney’s feet, but missed him. After 
Denise fired the gun, Sidney and Denise struggled, and he 
ended up with the pistol. Denise, Sylvan, and Heath testified 
that Sidney beat Denise with his fists and kicked her with his 
feet. Denise also testified that Sidney fired the gun at her head, 
but missed. Denise and Heath testified that Sidney 
pistol-whipped Denise with the gun. Sidney testified that 
although he did hit and kick Denise, he did not hit her with the 
gun. Carlos Daniels testified that he was across the street and 
witnessed the altercation and that he did not see Sidney hit 
Denise with the gun. 

Omaha police officers Bryan Bogdanoff and Jeffrey 
Saalfeld testified that when they arrived at the scene they saw 
Sidney repeatedly kicking Denise in the head. Denise was 
bleeding profusely at the scene and was hospitalized for her 
injuries. The officers further testified that Sidney pointed the 
gun at them, while using Joshua as a human shield. Sidney was 
subsequently disarmed and arrested. 


ASSIGNMENTS OF ERROR 

On appeal, Sidney argues that the district court committed 
reversible error by refusing to instruct the jury, as he had 
requested, on the crime of third degree assault, which he claims 
is the lesser-included offense of second degree assault. Sidney 
also argues that the district court erred by finding that his prior 
convictions were valid for purposes of the habitual criminal 
statute. 


LESSER-INCLUDED OFFENSE 
The amended information charged Sidney with the offense 
of assault in the second degree, as it alleged that he 
“intentionally or knowingly cause[d] bodily injury to Denise 
Britt with a dangerous instrument,” under § 28-309(1). A 
person commits the offense of assault in the third degree if he or 
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she “[{iJntentionally, knowingly, or recklessly causes bodily 
injury to another person; or [t]hreatens another in a menacing 
manner.” Neb. Rev. Stat. § 28-310(1) (Reissue 1989). In the 
jury instructions requested by Sidney, both degrees of assault 
were described as “intentionally or knowingly,” and thus, the 
degree of intent was the same in each. “Recklessly” was not 
alleged in the information. Therefore, the only difference in the 
elements of the two degrees of assault is that the greater offense, 
second degree assault, requires that the injury be caused “with a 
dangerous instrument,” whereas the lesser offense, third degree 
assault, does not require the use of an instrument. 

There is no doubt that Denise was injured or that Sidney 
inflicted the injuries. He testified and admitted to striking and 
hitting her. There was evidence that Sidney used the pistol to 
beat Denise, but there was also evidence that although he did 
beat her, he did so without using the pistol. 

Sidney’s proffered instruction required that the jury first 
find him not guilty of the crime of assault in the second degree 
before considering “the lesser included offense of assault in the 
third degree,” which it then defined. The trial court refused the 
requested instruction for third degree assault as a 
lesser-included offense, saying: 

[T]here are two different kinds of assaults and injuries 
committed upon the victim here. Specifically charged by 
the State is an injury caused by the employment of a 
dangerous instrument, in this case the gun. Other injuries 
and assaults were committed by the feet and the fists. The 
defendant was charged with only one. 

The district court reasoned that it would have been erroneous 
to instruct on third degree assault when Sidney had not been 
charged with that offense. Therefore, we must revisit the 
fundamental principles of the lesser-included offense doctrine. 

Whether a particular offense is a lesser offense included in 
the offense with which the defendant is charged is determined 
by examining the allegations in the information and the 
evidence offered in support of the charge. State v. Garza, 236 
Neb. 202, 459 N.W.2d 739 (1990); State v. Hoffman, 1 NCA 
370 (1992). When some of the elements of a crime charged in the 
information, without addition of any element irrelevant to the 
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original crime charged, may constitute another crime, such 
other crime is included within the crime charged in the 
information. Id. 

It is not error to refuse a jury instruction on a lesser-included 
offense unless, on a different but reasonable view, the evidence 
is sufficient to establish guilt of the lesser offense and also leave 
a reasonable doubt as to some particular element included in 
the greater offense but not the lesser. State v. Tamburano, 201 
Neb. 703, 271 N.W.2d 472 (1978). Sidney’s requested 
instruction included the concept from Tamburano that there 
must be reasonable doubt as to an element of second degree 
assault, but not as to any element of third degree assault, in 
order to acquit on the greater charge and convict on the lesser. 

The material elements of second degree assault under 
§ 28-309({1) are (1) intentionally, knowingly, or recklessly (2) 
causing bodily injury (3) to another person (4) with a dangerous 
instrument. The material elements of assault in the third degree 
under § 28-310(1) are (1) intentionally, knowingly, or recklessly 
(2) causing bodily injury (3) to another person. The difference 
in the offenses is simply whether the injury is caused with a 
dangerous instrument. It obviously matters greatly to the 
accused, as second degree assault is a Class IV felony, whereas 
third degree assault is a Class I misdemeanor. 

Applying the test from Garza, it is clear that some of the 
elements of second degree assault, without the addition of any 
element irrelevant to second degree assault, may also constitute 
third degree assault. Proving the first three elements of second 
degree assault, set forth above, also proves third degree assault. 
If one removes the element of “with a dangerous instrument,” 
then the two offenses are identical. Thus, the Garza test is 
clearly satisfied and assault in the third degree is a 
lesser-included offense of assault in the second degree. 
However, as was pointed out in Zamburano, applied by this 
court in Hoffman, it is not error to refuse a jury instruction ona 
lesser-included offense unless, under a different but reasonable 
view, the evidence is sufficient to establish guilt of the lesser 
offense and also leave reasonable doubt as to some particular 
element included in the greater offense but not the lesser. 

In the instant case, this would mean that there must be 
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evidence to establish that Sidney, although intentionally or 
knowingly inflicting injury upon Denise, did not do so with a 
dangerous instrument, the pistol, or at least that there was 
evidence which would create reasonable doubt as to whether the 
pistol was used to cause bodily injury. 

Sidney testified and admitted to striking his wife with his fists 
and even his feet, but he denied use of the pistol. There was also 
a witness, Daniels, who supported Sidney’s version of these 
events. The victim and her friend Heath said that Sidney used 
the pistol to strike Denise. Daniels, Sidney’s supporting witness, 
admitted to four to six convictions for giving false information. 
One of the women testifying in support of Denise’s version 
admitted to an immediate dislike of Sidney upon meeting him, 
which dislike had continued for several years. Sidney and 
Denise were estranged. The resolution of the credibility issues 
inherent in the conflicting testimony was for the jury. 

The trial court cast the assault portion of this trial in an “all 
or nothing” posture, rationalizing that there was more than one 
assault and injury and that since Sidney had not been charged 
with the lesser assault, giving the requested instruction could 
result in a conviction for a crime for which Sidney had not been 
charged. The court explained its refusal by asserting that it 
would be “plain error for the Court to allow the defendant to be 
convicted of a crime with which he has not been charged.” This 
reasoning runs counter to the pronouncements of the Nebraska 
Supreme Court on the lesser-included offense doctrine. A trial 
court has a general duty to instruct on the law in the case, 
whether requested to do so or not. See State v. Lamb, 213 Neb. 
498, 330 N.W.2d 462 (1983). In this case, Sidney requested the 
instruction, and there was no objection from the prosecution, 
but the instruction was, nonetheless, refused by the trial court. 

In State v. Pribil, 224 Neb. 28, 395 N.W.2d 543 (1986), the 
court relied upon People.v Chamblis, 395 Mich. 408, 236 
N.W.2d 473 (1975), which stated: 

“Defense counsel’s objection to the giving of the 
instruction on lesser included offenses is not controlling. 
It is the duty of the trial court to instruct the jury as to the 
law applicable to the case. [Citation omitted.] Neither the 
defense nor the prosecution has the option of precluding 
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the court from carrying out this duty in hopes of forcing 
an ‘all or nothing’ verdict.” 
(Emphasis supplied in Pribil.) Pribil, 224 Neb. at 35, 395 
N.W.2d at 548-49. 

In Pribil, the court also relied upon the California Supreme 
Court’s reasoning in People v. Wickersham, 32 Cal. 3d 307, 650 
P.2d 311, 185 Cal. Rptr. 436 (1982): 

“The fulfillment of this obligation ensures that the jury 
will consider the full range of possible verdicts—not 
limited by the strategy, ignorance, or mistakes of the 
parties. The jury should not be constrained by the fact 
that the prosecution and defense have chosen to focus on 
certain theories. ‘Just as the People have no legitimate 
interest in obtaining a conviction of a greater offense than 
that established by the evidence, a defendant has no right 
to an acquittal when that evidence is sufficient to establish 
a lesser included offense.... ” 

Pribil, 224 Neb. at 35, 395 N.W.2d at 549. 

Therefore, the Nebraska Supreme Court held in Pribil that it 
was not error for a trial court to instruct the jury, over the 
defendant’s objection, on any lesser-included offenses 
supported by the evidence and the pleadings. In Pribil, the 
court observed that due process rights to fair notice would 
preclude the lesser-included offense instruction over 
defendant’s objection, unless the charging document was such 
that the defendant had notice that he could face the 
lesser-included offense. In the instant case, fair notice was not a 
concern, as the defendant requested an instruction on a 
lesser-included offense, and it was the trial court, by its denial 
of the defendant’s request, which forced an “all or nothing” 
verdict. Accordingly, the instant case turns on when the trial 
court is required to give the lesser-included offense instruction. 
In our view, the answer is found in State v. Costanzo, 227 Neb. 
616, 419 N.W.2d 156 (1988), which states, “Pribil stands for the 
proposition that a court sua sponte may give a lesser-included 
offense instruction, but it is not required to do so unless the 
evidence warrants it and a party requests it.” Costanzo, 227 
Neb. at 626, 419 N.W.2d at 164. 

Therefore, if the Garza definition of a lesser-included 


STATE v. BRITT 253 
Cite as | Neb. App. 245 


offense is satisfied; if Zamburano is satisfied by evidence which 
would create reasonable doubt as to an element of the greater 
offense, but not the lesser; and if the defendant requests the 
instruction, then the trial court is required to give the 
lesser-included offense instruction. 

Sidney requested the lesser-included offense instruction, and 
in our view, there was evidence to warrant it. He personally 
testified to striking Denise, but denied using the pistol to do so. 
His version was supported by a witness. There was no expert 
medical testimony to establish that the injury sustained by 
Denise was one which could only be inflicted from being struck 
by the pistol. In fact, there was no expert medical testimony 
about Denise’s injuries or their causation. The fact of bodily 
injury was proven only by evidence of profuse bleeding and 
Denise’s testimony that she required sutures. Accordingly, there 
was no competent evidence upon which to conclude that 
Denise’s injuries could only be sustained by a pistol whipping. 
The trial court’s conclusion that there were injuries from 
separate assaults was not supported by the evidence. 

The decision in State v. Tamburano, 201 Neb. 703, 271 
N.W.2d 472 (1978), used the Minnesota Supreme Court’s 
reasoning in State v. McDonald, 312 Minn. 320, 251 N.W.2d 
705 (1977): “ ‘The test which must be applied in determining 
whether or not to submit a lesser-included offense is whether 
there is evidence which produces a rational basis for a verdict 
acquitting defendant of the offense charged and convicting him 
of the lesser offense.’ ” Tamburano, 201 Neb. at 707, 271 
N.W.2d at 474. 

Tamburano requires the trial court to assess the rationality of 
a guilty verdict on the proposed lesser-included offense in light 
of the evidence received at trial. In this case, a verdict on second 
degree assault would not be irrational unless there was medical 
evidence that Denise’s injuries could only have been inflicted by 
a beating with a pistol, and there was no such evidence. 
Therefore, whether the pistol was used to inflict the bodily 
injuries which Denise suffered was for the jury’s determination. 
If the jury concluded that the pistol was not used, then third 
degree assault would have been the appropriate conviction, 
since she was injured and he admitted striking her. Sidney 
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requested an instruction on this lesser-included offense, and it 
should have been given. It was obviously prejudicial not to so 
instruct, given the lesser penalties for this lesser offense. Since 
the instruction was not given, we reverse the judgment of 
conviction for second degree assault and remand the matter for 
anewtrial on the assault charge against Sidney. 


HABITUAL CRIMINAL 

The amended information against Sidney alleged that he was 
a habitual criminal. The amended information alleged a guilty 
plea and commitment in excess of 1 year for the offense of 
escape from a penal institution in the State of Massachusetts in 
1978 and a conviction for assault in the first degree in the State 
of Colorado, with a sentence of 12 years. The essence of the 
habitual criminal statute, § 29-2221, is that one who has twice 
been convicted of acrime and committed for terms of at least 1 
year on each shall then be punished, upon a conviction in this 
state of another felony, by a term of not less than 10 nor more 
than 60 years. 

Following Sidney’s conviction by the jury in this case, the 
district court held proceedings at which the State introduced 
exhibit 3, which showed a conviction on March 29, 1982, for 
assault in the first degree in the State of Colorado, followed by 
a sentence of 12 years in the Colorado Department of 
Corrections. No assignment of error is made, nor is any 
argument advanced, that the Colorado conviction is not 
sufficient for habitual criminal purposes. Accordingly, we turn 
to the other conviction used by the State for habitual criminal 
purposes. 

The evidence establishes that an indictment was returned 
against Sidney in the State of Massachusetts on May 14, 1976, 
charging him with escape from a penal institution. Defendant’s 
argument here is that the evidence at the trial court level did not 
establish that Sidney had counsel when he was sentenced for 
that charge and, further, that there was insufficient proof of 
commitment for aterm of 1 year or more on the Massachusetts 
charge. 

The rule is that to prove a prior conviction for habitual 
criminal proceedings, the State need only establish that at the 


STATE v. BRITT 255 
Cite as 1 Neb. App. 245 


time of the prior conviction, the defendant had or waived 
counsel. State v. Groves, 239 Neb. 660, 477 N. W.2d 789 (1991). 

The State establishes a prima facie case of a prior, counseled 
conviction for enhancement purposes by _ producing 
appropriate record evidence which discloses that at a critical 
point in the proceedings—arraignment, trial, conviction, or 
sentencing—the defendant had either intelligently and 
voluntarily waived counsel or in fact was represented by counsel 
at one of those times. See, State v. Green, 238 Neb. 328, 470 
N.W.2d 736 (1991); State v. Dyke, 231 Neb. 621, 437 N.W.2d 
164 (1989). The appropriate record evidence of such prior 
conviction and commitment is a duly authenticated copy 
thereof. Neb. Rev. Stat. § 29-2222 (Reissue 1989). 

Although Sidney now argues that exhibit 4 was not properly 
authenticated or certified, this objection was not made to the 
district court. The objection stated to the district court was as 
follows: 

My objection on Exhibit 4 goes to the counsel issue, and 
on both exhibits [meaning exhibit 4 as well as exhibit 6, 
which consists of the records regarding Sidney on file at 
the Suffolk County House of Correction, Deer Island 
Prison, Winthrop, Massachusetts] to the question of 
whether there is a valid order of commitment, whether the 
journal entry constitutes a valid order of commitment. 

An objection which is based on a specific ground and 
properly overruled does not preserve an evidential question for 
appellate review on any other ground. State v. Juhl, 234 Neb. 
33, 449 N.W.2d 202 (1989). Accordingly, we deal only with the 
objection made to the trial court, and not with any claim of 
inadequate authentication of exhibit 4. 

In the hearing on the habitual criminal charges, Sidney 
testified that at the time he was sentenced in Massachusetts, he 
did not have a lawyer present with him. Exhibit 4, certified as a 
“true copy of the record of the Superior Court Department of 
the Trial Court, for the Transaction of Criminal Business” of 
the Commonwealth of Massachusetts, recites that on July 7, 
1976, Sidney was in court for the reading of the indictment with 
“J. Laymon, Attorney for defendant.” On July 29, Sidney was 
present in court for a waiver of the reading of the indictment 
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and to enter a not guilty plea, and the record recites “L. 
Woltman, Attorney for defendant.” On August 17, the record 
recites that Sidney was “[b]rought into Court - defendant offers 
to plead guilty. After hearing, Court accepts defendant’s offer. 
Defendant pleads guilty.’ A sentence was imposed and 
suspended, with probation being granted. The record shows an 
appearance at the August 17 proceeding by “K. Keating, 
Attorney for defendant.” The record also shows that on August 
5, the court had previously appointed “Kevin Keating, Esquire 
to represent defendant under Rule 53.” 

The trial court found that in the Massachusetts proceeding, 
Sidney was represented at one time or another by various 
lawyers, and the trial court further rejected the testimony of 
Sidney that “he was not represented by counsel at the times he 
says he was not represented. The record is perfectly clear.” As a 
result, the court found that Sidney had been committed for 
felonies two or more times with sentences imposed of 1 year or 
more on each. Thus, the trial court found Sidney to be a 
habitual criminal. 

The Massachusetts conviction is challenged only for lack of 
counsel at the time of the guilty plea. However, even if Sidney’s 
testimony were true, it is clear and uncontroverted that Sidney 
had counsel at other crucial stages, including but not limited to 
arraignment. In addition, the trial court was free to reject 
Sidney’s testimony as to what happened in 1976, and we note 
that in the habitual criminal proceedings, Sidney admitted to 
being convicted of numerous felonies. In choosing to accept the 
printed and certified record from Massachusetts over Sidney’s 
testimony, the trial court was certainly not acting in an 
untenable and illogical fashion. Thus, there was no abuse of 
discretion by the court. See State v. Thomas, 238 Neb. 4, 468 
N.W.2d 607 (1991). 

The records referred to previously from the Superior Court 
in Massachusetts with respect to the indictment of May 14, 
1976, for escape from a penal institution show an apparent 
failure of the probation sentence, with the result being that on 
November 21, 1977, Sidney was sentenced to 2!/2 years’ 
imprisonment at the House of Correction of Suffolk County. 
The certified records from that institution, exhibit 6, show that 
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Sidney was incarcerated on November 21, 1977, under that 
2'/2-year sentence, where he remained until July 5, 1978, when 
he escaped. The objections concerning the evidence offered in 
support of the habitual criminal charges were properly 
overruled, and therefore, the assignment of error in this court is 
without merit. 


CONCLUSION 
The convictions and the sentences for negligent child abuse 

and possession of a firearm by a felon, as well as the three 
counts of contempt of court, are affirmed. The judgment of 
conviction for assault in the second degree is reversed and set 
aside, and the sentence of 14 to 18 years’ imprisonment is 
vacated. The matter is remanded to the district court for 
Douglas County for a new trial on the assault charge in 
accordance with this opinion. 

AFFIRMED IN PART, REVERSED AND VACATED IN PART, 

AND REMANDED FOR A NEWTRIAL. 


STATE OF NEBRASKA, APPELLEE, V. WILLIAM L. MAX, APPELLANT. 
492 N.W.2d 887 


Filed September 22, 1992. No. A-91-429. 


1. Criminal Law: Indictments and Informations: Time. A district court, in its 
discretion, may permit a criminal information to be amended at any time before 
verdict or findings if no additional or different offense is charged and the 
substantial rights of the defendant are not prejudiced. 

2. Trial: Rules of Evidence: Hearsay: Physician and Patient. A court applies a 
two-part test to determine the admissibility of hearsay statements under Neb. 
Evid. R. 803(3), Neb. Rev. Stat. § 27-803(3) (Reissue 1989): (1) The declarant’s 
motive in making the statement must be consistent with the purpose of 
promoting treatment and (2) the content of the statement must be such that it is 
reasonably relied on by a physician in treatment or diagnosis. 

3. Trial: Rules of Evidence: Expert Witnesses. There are four questions a court 
considers to determine the admissibility of expert testimony under Neb. Evid. R. 
702, Neb. Rev. Stat. § 27-702 (Reissue 1989): (1) Does the witness qualify as an 
expert pursuant to rule 702? (2) Is the expert’s testimony relevant? (3) Will the 
expert’s testimony assist the trier of fact to understand the evidence or to 
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determine a controverted factual issue? (4) Should the expert’s testimony, even 
though relevant and admissible, be excluded in light of Neb. Evid. R. 403, Neb. 
Rev. Stat. § 27-403 (Reissue 1989)? 

4. Trial: Rules of Evidence: Expert Witnesses: Appeal and Error. The 
determination whether an expert’s testimony or opinion will be helpful to a jury 
or assist the trier of fact in accordance with Neb. Evid. R. 702, Neb. Rev. Stat. 
§ 27-702 (Reissue 1989), involves the discretion of a trial court, whose ruling on 
admissibility of an expert’s testimony or opinion will be upheld on appeal unless 
the trial court abused its discretion. 

5. Trial: Expert Witnesses. A court applies a two-part test for determining whether 
expert testimony is helpful to a jury: (1) Is the expert’s testimony an expression 
of how the trier of fact should decide a case or what result should be reached by 
the trier of fact on any issue to be resolved by the trier of fact? (2) Does the jury 
have all the evidence necessary to form its own conclusion concerning a disputed 
issue so that the expert’s opinion is superfluous? 

6. Criminal Law: Trial: Juries: Appeal and Error. Harmless error exists in a jury 
trial of a criminal case when there is some incorrect conduct by the trial court 
which, on review of the entire record, did not materially influence the jury ina 
verdict adverse to a substantial right of the defendant. 

7. Judgments: Evidence: Appeal and Error. A court may affirm a judgment if, 
after consideration of the record, the court finds that the admission of the 
evidence in question was harmless beyond a reasonable doubt. 

8. Trial: Evidence: Convictions: Appeal and Error. Erroneous admission of 
evidence is harmless error and does not require reversal if the evidence 
erroneously admitted is cumulative and other relevant evidence, properly 
admitted, or admitted without objection, supports the finding by the trier of 
fact. 


Appeal from the District Court for Douglas County: JERRY 
M. GiTnick, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public Defender, and 
Brian S. Munnelly for appellant. 


Don Stenberg, Attorney General, and Kenneth W. Payne for 
appellee. 


SIEVERS, Chief Judge, and CONNOLLY and MILLER-LERMAN, 
Judges. 


CONNOLLY, Judge. 

William L. Max was convicted by a jury of sexual assault of a 
child, a Class IV felony. See Neb. Rev. Stat. § 28-320.01 
(Reissue 1989). He was sentenced to 20 months’ to 5 years’ 
imprisonment and given credit for 226 days of time served. Max 
appeals. We affirm. 
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FACTS 

The record reflects that the victim of the sexual assault was 
Max’s adopted daughter, A.M., who was born in 1987. 
Suspicion that A.M. was abused first arose when A.M.’s 
mother noticed that A.M. was infatuated with a book on child 
sexual abuse that the mother had read to her. A.M.’s mother 
also observed that A.M. was touching the area of her buttocks. 

On August 17, 1990, A.M.’s mother took A.M. to the 
emergency room of the University of Nebraska Medical Center. 
A.M. was examined by Dr. Christy Hayes, and Dr. Hayes 
observed what she believed were genital warts at the exterior 
circumference of A.M.’s anus. Dr. Hayes’ suspicion was 
confirmed by a biopsy performed by Dr. Richard Walker. Dr. 
Hayes notified the police, and A.M. was questioned by Officer 
Steven Henthorn. 

Later on the same day, August 17, Officer Henthorn arrested 
Max, the defendant in this case. On August 22, pursuant to a 
court order, Max was examined by a dermatologist, Dr. 
Christopher Huerter, who diagnosed that Max’s penis was 
infected by the same type of genital warts as those found at the 
opening of A.M.’s anus. Other male family members who had 
social contact with A.M. submitted to examination, and all 
tested negative for genital warts, as did A.M’s mother. 

Before trial, Max made a motion in limine to exclude the 
testimony of Officer Henthorn, who would testify to 
statements made by A.M. identifying Max as the individual 
who had touched the area of her buttocks. Max also made a 
motion in limine to exclude any testimony by Dr. Huerter to the 
effect that the pattern of warts around A.M.’s anus was 
consistent with the warts on the shaft of Max’s penis. These 
motions were overruled. 

The victim did not testify at trial. The victim’s mother 
testified that she had never witnessed any abuse of A.M. by 
Max. However, she testified that she had found A.M. in her bed 
without underpants one morning. When she asked Max 
whether he knew why A.M. lacked underwear, Max responded 
that he did not. 

Dr. Hayes testified that she had examined A.M. on August 
17, 1990. Dr. Hayes testified that she asked A.M. whether 
anyone had been touching A.M. in a bad way, to which A.M. 
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responded, “My daddy touched mein the back,” while pointing 
to the area of her buttocks. During examination of the victim’s 
rectal area, Dr. Hayes found no indication of tearing, 
scratching, bruising, or other trauma. However, Dr. Hayes 
testified that she had observed four genital warts, of a type 
known as condyloma acuminatum, visible at the exterior of the 
victim’s anus in a circular pattern, “at 3, 5, 7, [and] 9 o0’clock.” 

Officer Henthorn testified that A.M. had told him that “on 
several occasions she had woke up in the middle of the night, 
found her daddy touching her bottom, and that her underwear 
was off.” Defense counsel! objected to this testimony as 
inadmissible hearsay, and the testimony was received with a 
limiting instruction to the jury. 

Dr. Huerter testified that he had examined both Max and the 
victim and that he had observed the same type of genital warts 
on both. Dr. Huerter testified that, based on a reasonable 
degree of medical certainty, it was his opinion that the circular 
pattern of genital warts observable on the victim was consistent 
with the motion of a penis with warts randomly spread along its 
shaft. At the time of this testimony, Max renewed the objection 
he had made in limine to the lack of foundation for Dr. 
Huerter’s opinion. 

The jury found Max guilty of sexual assault of a child. The 
court determined that Max was not a mentally disordered sex 
offender and sentenced him to a correctional facility. Max has 
filed a timely appeal. 


ASSIGNMENTS OF ERROR 

On appeal, Max assigns the following errors: (1) Max was 
denied due process of law because the amended information 
did not inform him, with reasonable certainty, of the charge 
against him so that he could prepare a defense; (2) the district 
court committed reversible error by allowing, over objection, 
Dr. Hayes and Officer Henthorn to testify about the details of 
the assault; (3) the expert testimony concerning why the circular 
pattern of warts was present on the victim was inadmissible 
because it was of no assistance to the trier of fact; and (4) the 
cumulated error was such as to deprive Max of his right to a fair 
trial. 
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AMENDMENT OF INFORMATION 

In his first assignment of error, Max claims the district court 
erred by allowing the State to amend the information 5 days 
before trial. The original information alleged that Max’s acts of 
sexual assault occurred during the period from July 1 to August 
31, 1990. Because the State could not prove when the specific 
acts took place, the State moved to amend the information to 
include the period from August 17, 1989, to August 17, 1990. 

In State v. Aldrich, 226 Neb. 645, 413 N.W.2d 639 (1987), the 
Supreme Court stated, “ ‘{T]he District Court, in its discretion, 
may permit a criminal information to be amended at any time 
before verdict or findings if no additional or different offense is 
charged and the substantial rights of the defendant are not 
prejudiced.’ ” Id. at 646, 413 N.W.2d at 640 (quoting State v. 
Gascoigen, 191 Neb. 15,213 N.W.2d 452 (1973)). 

In the case at bar, Max has not shown that his substantial 
rights were prejudiced by amendment of the information. The 
defendant was sufficiently apprised by the original information 
as to the nature of the charges against him and the defense 
necessary to meet the charges. Max has not shown how the 
enlargement of time in the amended information altered the 
nature of the defense he was required to prepare. Accordingly, 
this assignment of error is without merit. 


DR. HAYES’ TESTIMONY 

In his second assignment of error, Max claims the court erred 
by allowing Dr. Hayes to testify to the victim’s out-of-court 
statements identifying Max as the individual who had abused 
her. 

Neb. Evid. R. 803(3), Neb. Rev. Stat. § 27-803(3) (Reissue 
1989), admits the following as an exception to the hearsay rule: 
“Statements made for purposes of medical diagnosis or 
treatment and describing medical history, or past or present 
symptoms, pain or sensations, or the inception or general 
character of the cause or external source thereof insofar as 
reasonably pertinent to diagnosis or treatment.” 

Recently, in State v. Roenfeldt, 241 Neb. 30, 486 N.W.2d 197 
(1992), the Nebraska Supreme Court held that an out-of-court 
statement by a 10-year-old sexual abuse victim identifying her 
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mother’s boyfriend as her abuser was properly admitted under 
the § 27-803(3) exception to the hearsay rule. In Roenfeldt, a 
physician testified that during a medical examination, the 
victim stated that her mother’s boyfriend had tried to put “ ‘his 
thing’ where she goes to the bathroom.” /d. at 36, 486 N.W.2d 
at 202. 

Except for the age of the victims, this case is factually similar 
to Roenfeldt. Therefore, we hold that the victim’s out-of-court 
statements identifying Max as her abuser were properly 
admitted under rule 803(3), an exception to the hearsay rule. 
Accordingly, there was no error by the trial court. 


DR. HUERTER’S TESTIMONY 

Max claims that the district court erred in allowing Dr. 
Huerter to express an opinion concerning the source of origin 
of the circular pattern of genital warts found at the 
circumference of the victim’s anus. 

Dr. Huerter testified the he had examined both the victim 
and Max and that he had concluded that both were infected 
with condyloma acuminata. He also stated that genital warts 
are usually transmitted by sexual contact. In his opinion, it was 
probable that the circular pattern of warts on the victim’s anus 
was caused by the shaft of a penis infected with warts all along 
its length moving through the rim of the anus. 

Max claims that Dr. Huerter’s opinion testimony was 
speculative and would not be helpful to a jury. Max claims that 
expert testimony is “only admissible if it will be of assistance to 
the jury and relates to an area not within the competency of 
ordinary citizens.” Brief for appellant at 13. 

This assignment of error is governed by Neb. Evid. R. 702, 
Neb. Rev. Stat. § 27-702 (Reissue 1989): “If scientific, 
technical, or other specialized knowledge will assist the trier of 
fact to understand the evidence or to determine a fact in issue, a 
witness qualified as an expert by knowledge, skill, experience, 
training, or education, may testify thereto in the form of an 
opinion or otherwise.” 

There are four questions a court considers to determine the 
admissibility of expert testimony under rule 702: (1) Does the 
witness qualify as an expert pursuant to rule 702? (2) Is the 
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expert’s testimony relevant? (3) Will the expert’s testimony 
assist the trier of fact to understand the evidence or to 
determine a controverted factual issue? (4) Should the expert’s 
testimony, even though relevant and admissible, be excluded in 
light of Neb. Evid. R. 403, Neb. Rev. Stat. § 27-403 (Reissue 
1989)? State v. Chambers, 241 Neb. 66, 486 N.W.2d 481 (1992); 
State v. Reynolds, 235 Neb. 662, 457 N.W.2d 405 (1990). 

In this case, it is clear that Dr. Huerter was qualified as an 
expert witness and that Dr. Huerter’s testimony was relevant to 
determining whether the physical act of touching actually took 
place. The gist of Max’s assignment of error is that Dr. Huerter’s 
testimony would not be helpful to a jury and that the testimony 
ought to have been excluded. 

The determination whether an expert’s testimony or opinion 
will be helpful to a jury or assist the trier of fact in accordance 
with rule 702 involves the discretion of a trial court, whose 
ruling on admissibility of an expert’s testimony or opinion will 
be upheld on appeal unless the trial court abused its discretion. 
Reynolds, supra. 

Reynolds states a two-part test: (1) Is the expert’s testimony 
an expression of how the trier of fact should decide a case or 
what result should be reached by the trier of fact on any issue to 
be resolved by the trier of fact? (2) Does the jury have all the 
evidence necessary to form its own conclusion concerning a 
disputed issue so that the expert’s opinion is superfluous? 

In Reynolds, the court stated that an expert’s opinion is not 
helpful if it is “nothing more than an expression of how the trier 
of fact should decide a case or what result should be reached on 
any issue to be resolved by the trier of fact.” Id. at 687-88, 457 
N.W.2d at 421. Reynolds involved the homicide of a sheriff’s 
deputy. Defendant Reynolds asserted that he did not kill 
Deputy Dodge with deliberate and premeditated malice and 
that he, thus, did not commit first degree murder. The support 
for this contention was the testimony of two psychiatrists that 
Reynolds did not deliberately and premeditatedly shoot the 
deputy because, according to the psychiatrists, Reynolds was 
impulsive and that he, therefore, did not deliberate or 
premeditate the act of shooting. The Supreme Court held that 
this evidence should have been excluded because it related to 
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factual existence of deliberation and premeditation as 
elements of first degree murder. In that posture, the 
psychiatric opinions were expressions that Reynolds was 
not guilty of the crime charged, murder in the first degree, 
and therefore, were unlikely to assist the jury in 
determining whether Reynolds acted with deliberation 
and premeditation in shooting Craig Dodge. 
Id. at 689, 457 N.W.2d at 422. 

Dr. Huerter’s testimony was not an expression of how the 
trier of fact should decide the case, because Dr. Huerter 
refrained from expressing an opinion that the sexual contact 
was for the purpose of sexual! arousal or gratification of either 
party, which would have been tantamount to telling the jury to 
resolve the case by convicting Max. Therefore, Dr. Huerter’s 
testimony did not have the same characteristics as the excluded 
testimony in Reynolds. Instead, Dr. Huerter testified as to how 
genital warts are transmitted. Then, based upon that scientific 
background and the facts of the case, Dr. Huerter offered an 
opinion that the victim’s genital warts were consistent with 
sexual contact. The task of connecting that opinion with the 
other evidence to find unlawful sexual contact was still for the 
jury. Accordingly, Dr. Huerter’s testimony does not offend the 
first part of the Reynolds test. 

Reynolds also held that 

when an expert’s opinion on a disputed issue [of fact] is a 
conclusion which may be deduced equally as well by the 
trier of fact with sufficient evidence on the issue, the 
expert’s opinion is superfluous and does not assist the trier 
[of fact] in understanding the evidence or determining a 
factual issue. 
Id. at 688-89, 457 N.W.2d at 421-22. Thus, the second part of 
the Reynolds test is whether the jury has all of the evidence 
necessary to form its own conclusion without the aid of the 
expert’s opinion. 

The disputed issues in this case are governed by the statute 
Max was charged under. Neb. Rev. Stat. § 28-318(5) (Reissue 
1989) provides: 

Sexual contact shall mean the intentional touching of the 
victim’s sexual or intimate parts or the intentional 
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touching of the victim’s clothing covering the immediate 
area of the victim’s sexual or intimate parts. . . . Sexual 
contact shall include only such conduct which can be 
reasonably construed as being for the purpose of sexual 
arousal or gratification of either party. 
Therefore, the State had to prove both that Max touched his 
daughter and that the touching was for the purpose of sexual 
gratification. The jury, in turn, had to conclude whether sexual 
contact had occurred and, if so, whether it was for the purpose 
of sexual arousal or gratification. 

Dr. Huerter testified that warts can be transmitted through 
hand contact, although in his opinion, the specific pattern of 
warts in this case was more consistent with sexual contact. 
Clearly, Dr. Huerter’s description of the source of origin of the 
peculiar pattern of warts, as well as methods of transmission, 
would be helpful to the jury in deciding whether there was a 
touching and whether it was for sexual arousal or gratification. 
In the absence of Dr. Huerter’s testimony, the jury did not have 
all of the evidence necessary to evaluate the significance of the 
presence of the genital warts on the victim and the accused, 
because Dr. Huerter provided evidence as to what the presence 
of genital warts could mean. 

Finally, we must determine whether the probative value of 
the testimony was outweighed by its tendency for unfair 
prejudice. In this case, the testimony was directly relevant to an 
element of the State’s case, namely, touching of the victim’s 
intimate parts. Its probative value, therefore, was quite high. 

Unfair prejudice is defined as a tendency to suggest a 
decision on an improper basis. State v. Wilson, 225 Neb. 466, 
406 N.W.2d 123 (1987). Although Dr. Huerter’s testimony 
suggested to the jury that penetration took place, the State only 
had to prove that Max touched an intimate part of the victim’s 
body for the purpose of sexual gratification. Dr. Huerter’s 
testimony, if believed, would establish a fact the State was not 
required to prove, penetration, but the testimony did not 
suggest a decision on an improper basis. 

We conclude that it was not an abuse of discretion for the 
trial court to allow Dr. Huerter to express an opinion on the 
origin of the pattern of warts. 
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OFFICER HENTHORN’S TESTIMONY 

Max also argues that the trial court erred by allowing Officer 
Henthorn to testify to out-of-court statements made by A.M. 
to the effect that on several occasions, she had awoken at night 
and had found Max touching her bottom. The court received 
the testimony, but instructed the jury that 

[Officer Henthorn’s testimony] is not received for the 
truth of the matter asserted in the statement, rather it is 
received simply as the officer’s explanation for his next 
course of activity. So that when you hear this evidence, 
you may not consider it in evidence as proof of any of the 
elements of this crime charged. 

Although this court is aware that somewhat similar 
testimony by a police officer can be admissible depending on 
the facts of the case and the trial record, in this case the 
testimony of Officer Henthorn is not within any of the hearsay 
exceptions. See State v. Jury, 1 NCA 1504 (1992). The trial 
court should have excluded Officer Henthorn’s testimony 
under rule 403. 


HARMLESS ERROR 

Even if the trial court erred, this court must affirm the 
conviction if the error is harmless. Neb. Rev. Stat. § 29-2308 
(Supp. 1991) reads in pertinent part: 

No judgment shall be set aside, new trial granted, or 
judgment rendered in any criminal case on the grounds of 
misdirection of the jury or the improper admission or 
rejection of evidence or for error as to any matter of 
pleading or procedure if the appellate court, after an 
examination of the entire cause, considers that no 
substantial miscarriage of justice has actually occurred. 
Similarly, Neb. Evid. R. 103(1), Neb. Rev. Stat. § 27-103(1) 
(Reissue 1989), provides: “Error may not be predicated upon a 
ruling which admits or excludes evidence unless a substantial 
right of the party is affected.” 

Harmless error exists in a jury trial of a criminal case when 
there is some incorrect conduct by the trial court which, on 
review of the entire record, did not materially influence the jury 
in a verdict adverse to a substantial right of the defendant. State 
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v. Stahl, 240 Neb. 501, 482 N. W.2d 829 (1992). 

In State v. Christian, 237 Neb. 294, 299, 465 N.W.2d 756, 
759-60 (1991), the court said: “[A] court may affirm [a] 
judgment if, after consideration of the record, the court finds 
that the admission of the evidence in question was harmless 
beyond a reasonable doubt.” 

The testimony of Officer Henthorn is cumulative to that of 
Dr. Hayes. Both witnesses testified that A.M. told them that 
Max had touched her bottom. In State v. Coleman 239 Neb. 
800, 478 N.W.2d 349 (1992), the Supreme Court stated, 
“ ‘Cumulative evidence’ means ‘tending to prove the same 
point to which other evidence has been offered.’ ” Id. at 814, 
478 N.W.2d at 358 (quoting Webster’s Third New International 
Dictionary, Unabridged 553 (1981)). 

“ “Erroneous admission of evidence is harmless error and 
does not require reversal if the evidence erroneously admitted is 
cumulative and other relevant evidence, properly admitted, or 
admitted without objection, supports the finding by the trier of 
fact.” ” Coleman, 239 Neb. at 814-15, 478 N.W.2d at 358 
(quoting State v. Cox, 231 Neb. 495, 437 N.W.2d 134(1989)). 

The testimony of Dr. Hayes was properly admitted. The 
testimony of Officer Henthorn was cumulative to that of Dr. 
Hayes. The record contains sufficient evidence for the trier of 
fact to find Max guilty. Therefore, admission of Officer 
Henthorn’s testimony is harmless error. 

The judgment of the district court is affirmed. 

AFFIRMED. 


ANTONIO PAZ, APPELLEE, V. MONFORT, INC., APPELLANT. 
492 N.W.2d 894 


Filed September 22, 1992. No. A-92-007. 


1. Workers’ Compensation: Appeal and Error. A decision by the Worker’s 
Compensation Court after rehearing has the same force and effect as a jury 
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verdict, and findings of fact will not be set aside unless, after reviewing the 
record in the light most favorable to the successful party, the court determines 
that those findings are clearly erroneous. 

2. Workers’ Compensation. When an employee is unable to perform the work for 

which he or she was previously trained, because of an injury compensable under 

the Workers’ Compensation Act, the employee is entitled to vocational 
rehabilitation designed to restore him or her to suitable employment. 

______. Whether the employee is able to perform the work he or she was 

previously trained for and whether he or she is entitled to vocational 

rehabilitation are questions of fact to be determined by the Workers’ 

Compensation Court. 

. Under Behrens v. American Stores Packing Co., 228 Neb. 18, 421 
N.W.2d 12 (1988), it is within the Workers’ Compensation Court’s discretionary 
power to order an employee to submit an alternative rehabilitation plan, and it is 
a question of fact to be decided by the trier of fact as to whether or not the 
employee’s rights to vocational rehabilitation should be terminated if a new plan 
is not submitted. 

5. Rules of the Supreme Court: Attorney Fees. In the absence of a timely 
application for attorney fees pursuant to Neb. Ct. R. of Prac. 9(F) (rev. 1992), 
no attorney fees will be awarded. 


a 


Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed. 


Kenneth H. Elson for appellant. 
Scot Bonnesen for appellee. 


SIEVERS, Chief Judge, and CoNNOLLY and MILLER-LERMAN, 
Judges. 


MILLER-LERMAN, Judge. 

This is an appeal from the Workers’ Compensation Court. 
Appellee, Antonio Paz, sustained a compensable back injury 
while lifting a quarter of beef at Monfort, Inc.’s packing plant 
on October 3, 1989. Paz was found to have a 10-percent 
permanent partial impairment, with a 30-percent loss of 
earning capacity. On April 11, 1991, following a rehearing, a 
three-judge panel held that as a result of the above injury, Paz 
“is unable to perform work for which he has previous training 
or experience and he is entitled to such vocational rehabilitation 
services, including retraining and job placement, as may be 
reasonably necessary to restore him to suitable employment .. . 
.’ This award was not appealed. Paz was evaluated by a 
rehabilitation counselor for the “Department of Education, 
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Division of Rehabilitation Services” in Grand Island. 
Subsequently, a rehabilitation plan was developed on June 21, 
and it was submitted to the Workers’ Compensation Court. The 
plan recommended that Paz enter a training course consisting 
of 18 months in adult basic education and English as a second 
language. Monfort resisted the plan, and on September 24, Paz 
was forced to file a motion to compel compliance with the 
Worker’s Compensation Court. On November 6, a hearing on 
the motion was held. The three-judge panel held that the 
rehabilitation plan should be approved and that the “beneficent 
purposes of the Workers’ Compensation Act was [sic] intended 
to cover the type of training contemplated by this plan.” 
Monfort appeals the order, asserting (1) that the purpose of the 
act was not to furnish literacy training, but to train Paz for a 
job, and (2) that the court erred in failing to grant Monfort 
leave to evaluate Paz through its own rehabilitation specialist to 
determine if a job was available for Paz in the company. For the 
reasons recited below, we affirm the ruling of the Workers’ 
Compensation Court. 

A decision by the Workers’ Compensation Court after 
rehearing has the same force and effect as a jury verdict, and 
findings of fact will not be set aside unless, after reviewing the 
record in the light most favorable to the successful party, the 
court determines that those findings are clearly erroneous. 
Wiese v. Becton-Dickinson Co., 239 Neb. 1033, 480 N.W.2d 
156 (1992); Miller v. Goodyear Tire & Rubber Co., 239 Neb. 
1014, 480 N.W.2d 162 (1992); Anthony v. Pre-Fab Transit Co., 
239 Neb. 404, 476 N.W.2d 559 (1991); Omaha Processors v. 
Bloomquist, 237 Neb. 223, 465 N.W.2d 731 (1991). 

The Nebraska Supreme Court recently held that when an 
employee is unable to perform the work for which he or she was 
previously trained, because of an injury compensable under the 
Workers’ Compensation Act, the employee is entitled to 
vocational rehabilitation designed to restore him or her to 
suitable employment. Willuhn v. Omaha Box Co., 240 Neb. 
571, 483 N.W.2d 130 (1992). Whether the employee is able to 
perform the work he or she was previously trained for and 
whether he or she is entitled to vocational rehabilitation are 
questions of fact to be determined by the Workers’ 
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Compensation Court. Jd. The record indicates that the 
Workers’ Compensation Court determined these questions of 
fact on April 11, 1991, and awarded Paz vocational 
rehabilitation services. That award was not appealed. This 
appeal was perfected on December 31, 1991, and, therefore, the 
only issue before this court is whether the Workers’ 
Compensation Court’s order, dated December 5, approving the 
Department of Education’s rehabilitation plan is in error. 

In Behrens v. American Stores Packing Co., 228 Neb. 18, 
421 N.W.2d 12 (1988), the Workers’ Compensation Court 
found that the employee was entitled to vocational 
rehabilitation, and he was asked to submit a plan to the court. 
The employee requested training to become a lab technician. 
The plan was denied, and the employee was ordered to submit a 
new plan. No timetable was provided in the order, but the court 
noted that the employee remained totally disabled during the 
relevant period. The employer asserted that the employee failed 
to comply with the court’s order by continuing to prepare for a 
plan previously rejected by the court. The Nebraska Supreme 
Court held that it was within the Workers’ Compensation 
Court’s discretionary power to order the employee to submit an 
alternative rehabilitation plan and that it was a question of fact 
to be decided by the trier of fact as to whether or not the 
employee’s rights to vocational rehabilitation should be 
terminated when a new plan was not submitted. The Supreme 
Court held that it was not error for the court to refuse to 
terminate the employee’s rights. 

This court notes that Neb. Rev. Stat. § 48-162.01 (Reissue 
1988) provides that a worker “shall be entitled to such 
vocational rehabilitation services, including retraining and job 
placement, as may be reasonably necessary to restore him or her. 
to suitable employment.” Although the rehabilitation plan in 
this case does not specify the connection between educational 
and language rehabilitation services and restoration of suitable 
employment, this court must construe application of 
§ 48-162.01 liberally, and accordingly, we find that the plan is 
compatible with the “beneficent purposes” of the Workers’ 
Compensation Act. See Carter v. Weyerhaeuser Co. , 234 Neb. 
558, 452 N.W.2d 32 (1990). 
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In the case at bar, it is undisputed that Paz was evaluated by a 
rehabilitation counselor who determined that Paz’ English 
speaking skills prevented him from finding comparable 
employment at the same earning range in light of is physical 
limitations. Monfort presented no contrary evidence, nor did it 
provide the court with an alternative job placement or training 
plan, despite its awareness that a rehabilitation plan had been 
submitted by the Department of Education at the end of June 
1991. Despite the opportunity, Monfort did not object to the 
findings it now assigns as error until the hearing to decide the 
motion to compel in November 1991, when it requested leave of 
the court to submit an alternative plan. 

The Workers’ Compensation Court evaluated the 
recommendations of a rehabilitation specialist approved by the 
court pursuant to § 48-162.01(2), and after “affording the 
parties an opportunity to be heard,” the court ordered that the 
recommended services be provided. See § 48-162.01(3). 
Additionally, the Workers’ Compensation Court considered the 
recent Nebraska Supreme Court opinion Mata v. Western 
Valley Packing, 236 Neb. 584, 462 N.W.2d 869 (1990) (holding 
that the literacy deficit of the employee must be considered in 
determining the disability of the employee), and held that the 
rehabilitation plan was consistent with the beneficent purposes 
of the Workers’ Compensation Act. The fact-finding 
determinations of the court were not clearly erroneous and are 
affirmed. 

The court notes that appellee’s brief was filed on April 21, 
1992, and that appellee moved for attorney fees on May 8, 
1992. Under Neb. Ct. R. of Prac. 9(F) (rev. 1992), a motion for 
attorney fees shall be filed “at the time of his, her, or its brief” 
on the merits. Although Monfort was unsuccessful in this 
appeal, in the absence of a timely application for attorney fees 
pursuant to rule 9(F), no attorney fees are to be awarded in this 
case. See Schmid v. Nebraska Intergov. Risk Mgt. Assn., 239 
Neb. 412, 476 N.W.2d 243 (1991). 

AFFIRMED. 


272 1 NEBRASKA APPELLATE REPORTS 


STATE OF NEBRASKA, APPELLEE, V. BRENDA J. FARR, APPELLANT. 
493 N.W.2d 638 


Filed October 6, 1992. No. A-91-418. 


1. Verdicts: Appeal and Error. Only where evidence lacks sufficient probative force 
as a matter of law may an appellate court set aside a guilty verdict as 
unsupported by evidence beyond a reasonable doubt. 

2. Convictions: Appeal and Error. In determining the sufficiency of the evidence to 
support a finding of guilt in a criminal case, an appellate court does not resolve 
conflicts in the evidence, pass on the credibility of witnesses, determine the 
plausibility of explanations, or weigh the evidence. Those matters are for the 
finder of fact, whose findings must be sustained if, taking the view most 
favorable to the State, there is sufficient evidence to support them. 

3. Trial: Juries: Motions to Strike. If the court in sustaining an objection to a 
question has not directed the jury not to consider the reply given, a motion to 
strike is essential to the proper elimination of the reply from the trial record. 

4. Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, 
admissibility of evidence is controlled by the Nebraska Evidence Rules, except in 
those instances in which judicial discretion is a factor involved in the 
admissibility of evidence. 

5. Sentences: Appeal and Error. An order imposing a sentence within the 
statutorily prescribed limits will not be disturbed on appeal absent an abuse of 
discretion. 

6. Sentences. Punishment for a criminal act should be commensurate with the 
offense. 


Appeal from the District Court for Dawson County, DONALD 
E. Row anos II, Judge, on appeal thereto from the County 
Court for Dawson County, Ltoyp G. KAUFMAN, Judge. 
Judgment of District Court affirmed. 


David W. Jorgensen, of Nye, Hervert, Jorgensen & Watson, 
PC., for appellant. 


Don Stenberg, Attorney General, and Mark D. Starr for 
appellee. 


HANNON, IRWIN, and WRIGHT, Judges. 


IRWIN, Judge. 

This is a criminal case in which Brenda J. Farr, appellant, was 
convicted by a jury in the county court for Dawson County, 
Nebraska, of third degree assault/fight by mutual consent, see 
Neb. Rev. Stat. § 28-310 (Reissue 1989). After a presentence 
investigation was completed, appellant was sentenced to 5 days 
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in jail and was ordered to pay all court costs. An appeal to the 
district court for Dawson County resulted in the conviction and 
sentence being affirmed. Appellant has now perfected this 
appeal to the Nebraska Court of Appeals. 

Unconvinced by the jury’s verdict, appellant assigns as her 
first error that there was insufficient evidence to prove beyond a 
reasonable doubt that she committed the crime charged. She 
also assigns as error evidentiary rulings by the trial court 
regarding certain testimony and the sentence imposed by the 
court. We affirm. 

With the proliferation of the automobile has come an 
increase in rude and all too often aggressive behavior by drivers 
of motor vehicles toward the drivers of other vehicles. This case 
is an example of such behavior that is so easily avoidable by 
exercising a modicum of restraint, care, and patience. 


FACTUAL BACKGROUND 

Between 8:30 and 9 p.m. on May 27, 1990, Cody Flint was 
returning home to Overton, Nebraska, on Interstate 80. He had 
been in Lexington, Nebraska, earlier in the day at the Dawson 
County Raceway. 

While traveling in the passing lane, Flint glanced in his 
rearview mirror and noticed a car (driven by appellant) 
approaching from behind at a high rate of speed. Flint signaled 
and moved into the right-hand lane to allow the car behind him 
to pass. He testified that after the vehicle passed him, it cut in 
front of him, making it necessary for him to brake. Flint 
continued to reduce his speed to increase the distance between 
himself and the vehicle which had passed him. 

He then resumed traveling at 65 miles per hour and caught up 
with appellant’s vehicle. Since appellant’s vehicle was then 
moving somewhat slowly compared to Flint’s, he attempted to 
pass appellant’s car, but was cut off by appellant moving into 
the passing lane and causing Flint to brake suddenly. Flint 
slowed down and so did appellant. Flint attempted to pass 
again and was successful this time. After he passed appellant’s 
vehicle, she began flashing her high-beam lights on and off. She 
proceeded to pass him and then moved into his lane, causing 
him to quickly brake to prevent a rear end collision. This 
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scenario was repeated one more time, with Flint catching up to 
appellant’s car, passing it, and then being passed by appellant, 
who then cut into Flint’s lane and this time forced him to veer 
off the traveled portion of the Interstate to avoid a collision. 

Flint exited at the Overton off ramp. Appellant had already 
exited at this ramp and had stopped her vehicle at the stop sign 
at the end of the ramp. Despite there being other cars on the 
ramp between appellant and Flint, she walked back to Flint’s 
car and began calling him names. Appellant had her two sons 
and a friend of the family in her vehicle while all this was going 
on. 

Flint, exercising reasonable judgment, at least at this point, 
stayed in his vehicle and drove around appellant’s car, as the 
other drivers had done. He proceeded to a nearby truckstop and 
called the Nebraska State Patrol to report this entire incident. 
He was informed that he should go home and that a trooper 
would meet him there to take a report. 

While returning to his car in the truckstop parking lot, Flint 
was approached by four men. He testified that he was grabbed 
by one of the men, but struggled free, having his shirt ripped in 
the process. After managing to get into his car, one of its 
taillights was smashed and the trunk lid was dented by these 
individuals. During his testimony, Flint stated that he assumed 
one of the four individuals may have been appellant’s husband. 
Defense counsel objected to this latter remark on relevancy 
grounds, and the judge sustained the objection “on the 
assumption,” but overruled it as to relevancy. Defense counsel 
objected to other portions of this particular testimony on the 
grounds of relevancy, but the objections were overruled by the 
court. The witness was cautioned by the court to testify 
concerning only facts, not assumptions. Defense counsel was 
also cautioned not to persist in objecting to this line of 
testimony, based on relevance. Flint continued with his 
testimony and detailed that he then drove directly home and 
waited for his parents’ return and the trooper’s arrival. 

After his parents returned home, about 45 minutes later, he 
and his father, Charles Flint, went outside to examine the 
damage to the vehicle. While doing this, Cody Flint observed 
appellant driving by his house. Regrettably, Cody and Charles 
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Flint took the elder Flint’s pickup and began to follow 
appellant’s vehicle. Charles Flint eventually pulled around 
appellant’s car and cut her off, stopping his vehicle in front of 
hers. Cody Flint exited the pickup and approached the 
passenger side of appellant’s vehicle, where her son Raymond 
Farr was seated. The younger Flint testified that Raymond Farr 
kicked at him through the car window, succeeding only in 
breaking the window. Raymond Farr then exited the vehicle, 
and a struggle began between Raymond Farr and Cody Flint. 

Next, the parents, Charles Flint and appellant, got into the 
act, exercising no better judgment than children, their own 
children actually. Appellant began shoving Charles Flint. At 
about this same time, Raymond Farr retrieved a tire iron from 
his mother’s car while fighting with Cody Flint. Then, both 
Charles Flint and appellant approached Raymond Farr and 
Cody Flint and began struggling over the tire iron, with 
appellant swearing at Charles Flint all the while. Appellant 
eventually gained control of the tire iron and began swinging it 
at Charles Flint. He deflected the blows from the weapon with 
his right arm, receiving cuts in doing so. The elder Flint then 
grabbed the tire iron from appellant and threw it in the back of 
his truck. The two boys stopped fighting, and both Flints drove 
away from the scene. During trial, Charles Flint testified that 
although he did not intend to start a fight, he admitted that the 
fight probably would not have happened if he had not followed 
and stopped appellant’s vehicle. The same was not true of Cody 
Flint and Raymond Farr. They were ready to fight when the 
Farr vehicle was cut off. 

The Overton Police Department and the Dawson County 
sheriff’s office were eventually dispatched to respond to this 
incident. Deputy Sheriff Nancy Vandenberg testified that she 
had tried to discuss what had happened with appellant, but was 
generally unsuccessful because appellant appeared to be 
intoxicated, refused to listen to the deputy, interrupted her, and 
refused to “calm down.” 

This same deputy interviewed the elder Flint, the victim 
herein, that same night. She discussed the incident with him and 
noted that he did not appear intoxicated, that he cooperated 
with the deputy, and that he allowed her to photograph the 
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injuries to his arm. 

Appellant’s witnesses painted the picture quite differently, 
asserting it was Cody Flint who was driving erratically on the 
Interstate that night. Further, appellant testified that in fact she 
had exited her vehicle on the ramp that night, but stated that her 
purpose was only to advise him about his driving. The defense 
also alleged that Cody Flint first injected the tire iron into the 
fracas and that he, not Raymond Farr, broke the passenger 
window of the Farr vehicle. Raymond Farr also testified that 
Charles Flint approached appellant with the tire iron and that a 
struggle followed between Charles Flint and appellant. 

The jury generally decided the facts in favor of the State and 
against appellant. 


SUFFICIENCY OF EVIDENCE 

The first assignment of error that we will consider is that of 
the sufficiency of the evidence. 

On a claim of insufficiency of evidence, an appellate court 
will not set aside a guilty verdict in a criminal case where such 
verdict is supported by relevant evidence. Only where evidence 
lacks sufficient probative force as a matter of law may an 
appellate court set aside.a guilty verdict as unsupported by 
evidence beyond a reasonable doubt. State v. Williams, 239 
Neb. 985, 480 N. W.2d 390 (1992). 

In determining the sufficiency of the evidence to support a 
finding of guilt in a criminal case, an appellate court does not 
resolve conflicts in the evidence, pass on the credibility of 
witnesses, determine the plausibility of explanations, or weigh 
the evidence. Those matters are for the finder of fact, whose 
findings must be sustained if, taking the view most favorable to 
the State, there is sufficient evidence to support them. State v. 
Smith, 240 Neb. 97, 480 N. W.2d 705 (1992). 

Taking the view most favorable to the State, the jury could 
well have determined that appellant, in fact, did begin to shove 
Charles Flint when her son and Cody Flint fought. Further, the 
jury obviously accepted the State’s version of the facts and 
found that after Raymond Farr, his mother, and Charles Flint 
struggled over the tire iron introduced by Raymond Farr, 
appellant had the weapon and caused the injuries to Charles 
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Flint’s arm, which injuries the deputy subsequently 
photographed. It is also quite plausible that since the elder Flint 
had pulled appellant’s car over, the average, reasonable juror 
could conclude that both Flints consented to a fight. Trying to 
make sense of this needless altercation is futile. However, the 
jury certainly had sufficient and relevant evidence upon which 
to base a guilty verdict of third degree assault having been 
entered into by mutual consent. This assignment of error is 
without merit. 


EVIDENTIARY RULINGS 

The second assignment of error concerns certain testimony 
by Cody Flint. A visit to the bill of exceptions will be helpful to 
explain this assigned error. 

Q- [Prosecutor] Did anything unusual happen when 
you left the truck stop? 

A- [Cody Flint] Yeah. As I left the truck stop there was 
— I assumed maybe it was Brenda Farr’s husband and 
three other guys accosted me as | walked out of the truck 
stop. 

[Defense Counsel]: I'l] object, Your Honor. It’s not 
relevant to the charge. 

THE COURT: Sustained on the assumption. Overruled 
as to relevancy. 

In the argument section of appellant’s brief, relating to this 
assigned error, appellant states, “Importantly the Court failed 
to advise the jury that they should not consider what Cody Flint 
assumed.” Brief for appellant at 11. The assignments of error 
section of appellant’s brief states, “The trial court erred in 
failing to sustain defendant-appellant’s objection to certain 
irrelevant testimony which was prejudicial to the 
defendant-appellant.” We interpret this assignment to mean (1) 
that the court was required to admonish the jury to disregard 
the testimony of Cody Flint that he assumed one of the men at 
the truckstop was appellant’s husband, evidence which had 
been objected to and sustained, despite there being no motion 
to strike made or cautionary instruction proffered and (2) that 
all particular testimony regarding Cody Flint being attacked at 
the truckstop, which included the above question and answer 
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and others, which were all objected to, was irrelevant and 
should not have been admitted. 

Regarding part (1) of this assignment of error, neither 
appellant nor the State has provided any authority bearing on 
this peculiar legal and factual situation. A review of Nebraska 
case law also fails to turn up any case which is factually on 
point. 

If the court in sustaining an objection to a question has not 
directed the jury not to consider the reply given, a motion to 
strike is essential to the proper elimination of the reply from the 
trial record. 75 Am. Jur. 2d Trial § 461 (1991). 

In State v. Harper, 51 N.C. App. 493, 495-96, 277 S.E.2d 72, 
74 (1981), an analogous situation to ours occurred. In that 
criminal case reviewed by the North Carolina Court of 
Appeals, the following trial dialog took place: 

Q. Now, Mr. Woodfork, prior to the third of April, had 
someone talked to you about some speakers? 

MR. SLEDGE: Objection. 

THE WITNESS: There was a lady at the First Baptist 
Church that said she was missing some speakers. 

MR. SLEDGE: Objection. 

MR. BESWICK: Your Honor, may we approach the 
bench? 

THE COURT: Yes. (A bench conference was held 
without the hearing of the court reporter or the jury.) 

THE COURT: Sustained. 

BY MR. BESWICK: Mr. Woodfork, you say prior to 
the third of April you had a conversation with some lady; 
is that right? 

A. Yes, sir. 

Q. What was her name? 

A. Carolyn Hickman. 

MR. SLEDGE: Objection. 

THE COURT: Overruled. 

BY MR. BESWICK: Carolyn what? 

A. Hickman. I told Harper I was interested in them. 
Then I told him I would be back in a few minutes. I left 
and went to the First Baptist Church. I asked Carolyn 
Hickman if she had a picture of the speakers. She said yes, 
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and showed me the picture. Then she called Capt. 
McConnell (of the New Bern Police Department). 

The North Carolina court stated that “[mJoreover, with 
respect to the first and second ‘objections’ noted above, no 
motions to strike were made and no cautionary instructions 
were sought. Since the trial court sustained the objections to the 
testimony, the defendant has no further grounds to complain.” 
51N.C. App. at 497, 277S.E.2d at 74. 

This language would also apply to the case before us. 
Appellant objected on the grounds of relevancy, but the trial 
court overruled the objection on that ground and “[sJustained 
[it] on the assumption.” 

Appellant made no motion to strike the above answer at the 
time of the testimony, nor did she submit a written instruction 
requesting the court to admonish the jury specifically 
concerning these remarks in its instructions. 

The trial court in the case before us did what it was requested 
to do. It sustained the objection because the answer to the 
prosecutor’s question assumed facts of which Cody Flint had no 
personal knowledge. Since no motion to strike was made and 
no cautionary instructions were sought, appellant has no 
further grounds to complain. 

Regarding part (2) of this assignment of error, appellant 
asserts that this entire line of testimony was irrelevant because it 
had no probative value with respect to the criminal charges in 
this case. The attack on Cody Flint at the truckstop was 
relevant. This testimony would bear on the state of mind of 
Cody Flint later in the evening in the fracas with the Farrs. Since 
he assumed that appellant’s husband was one of his attackers, it 
would support the notion that the fight was in fact by mutual 
consent, thus benefiting appellant to the extent that she would 
not be convicted of “straight” third degree assault, a Class I 
misdemeanor. See § 28-310(2). This statement should not be 
interpreted for any other proposition of law except that when 
there is a factual question concerning a charge of third degree 
assault by mutual consent and the state of mind of the “victim” 
is an issue, such testimony is then relevant. 

In proceedings where the Nebraska Evidence Rules apply, 
admissibility of evidence is controlled by the Nebraska 
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Evidence Rules, except in those instances in which judicial 
discretion is a factor involved in the admissibility of evidence. 
State v. Messersmith, 238 Neb. 924, 473 N.W.2d 83 (1991). 

The relevancy of offered evidence involves the discretion of 
the trial court. /d. Therefore, the trial court’s ruling on the 
relevance of evidence will not be disturbed on appeal unless 
there has been an abuse of discretion. State v. Reynolds, 235 
Neb. 662, 457 N.W.2d 405 (1990). 

The trial court did not abuse its discretion. Appellant’s 
second assignment of error is without merit. 


SENTENCE 

A third degree assault stemming from a fight entered into by 
mutual consent is a Class II misdemeanor. § 28-310(2). A Class 
II misdemeanor is punishable by maximum penalties of 6 
months’ imprisonment, a $1,000 fine, or both. Neb. Rev. Stat. 
§ 28-106 (Reissue 1989). Appellant points out that Charles Flint 
and Cody Flint did not receive sentences that included any jail 
time. It must be noted that the record reflects that the Flints 
were each convicted of disturbing the peace, a Class III 
misdemeanor, see Neb. Rev. Stat. § 28-1322 (Reissue 1989). A 
Class III misdemeanor is punishable by maximum penalties of 3 
months’ incarceration, a $500 fine, or both. § 28-106. There is 
no constitutional, statutory, or common-law right that a 
participant in a mutual fight receive the same sentence as the 
mutual combatant, especially as here, since this situation 
involves convictions for different crimes. There may be a 
number of reasons why the parties in this case received different 
sentences. We are also mindful of the two guiding principles 
with respect to appellate courts reviewing sentences imposed by 
the trial courts. 

The first principle is that an order imposing a sentence within 
the statutorily prescribed limits will not be disturbed on appeal 
absent an abuse of discretion. State v. Wounded Arrow, 240 
Neb. 44, 480 N. W.2d 205 (1992). 

The second principle is that the punishment for a criminal act 
should be commensurate with the offense. Jd. 

It would appear that appellant did in fact strike Charles Flint 
with a tire iron. This is established by both testimony and 
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photographic evidence. Fortunately, Charles Flint was not hurt 
any worse than he was. This sentence is well within the 
statutorily prescribed limits. We find no abuse of discretion on 
the trial court’s part. This assignment of error is also without 
merit. 


The decision of the lower court is affirmed in all regards. 
AFFIRMED. 


TRINIDAD BEAN AND ELEVATOR COMPANY, A COLORADO 
CORPORATION, APPELLANT, V. ELMO FROSH, APPELLEE. 
494 N.W.2d 347 


Filed October 13, 1992. No. A-90-1099. 


Directed Verdict: Evidence. A trial court should direct a verdict as a matter of 
law only when the facts are conceded, undisputed, or such that reasonable minds 
can draw but one conclusion therefrom. The party against whom a motion for 
directed verdict is made is entitled to have every controverted fact resolved in his 
or her favor and to have the benefit of every inference which can reasonably be 
drawn from the evidence. If there is any evidence which will sustain a finding for 
the party against whom the motion is made, the case may not be decided as a 
matter of law. 

Judgments: Verdicts. On a motion for judgment notwithstanding the verdict, the 
moving party is deemed to have admitted as true all the material and relevant 
evidence admitted which is favorable to the party against whom the motion is 
directed, and, further, the party against whom the motion is directed is entitled 
to the benefit of all proper inferences which can be deduced therefrom. 

Motions for New Trial: Verdicts: Appeal and Error. The standard of review of an 
order granting a new trial is whether the trial court abused its discretion. A 
motion for new trial should be granted only where there is error prejudicial to the 
rights of the unsuccessful party. Unless such error appears, a party who has 
sustained the burden and expense of trial, and who has succeeded in securing a 
verdict on the facts in issue, has a right to keep the benefit of that verdict. 

Jury Instructions: Appeal and Error. An appellate court examines an instruction 
to determine whether it is a correct statement of law. 

Judgments: Appeal and Error. Regarding a question of law, an appellate court 
has an obligation to reach a conclusion independent from the conclusion 
reached by the trial court. 

Uniform Commercial Code: Damages: Revocation: Contracts. The measure of 
damages for a buyer upon anticipatory repudiation by the seller under Neb. 
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U.C.C. § 2-713(1) (Reissue 1980) is the difference between the contract price and 
the price of the goods on the date of repudiation, so long as it would be 
commercially reasonable for the buyer to cover on the date of repudiation. 

7. Uniform Commercial Code: Proof. If an aggrieved buyer claims it was 
reasonable to delay after a seller’s repudiation, the buyer bears the burden of 
showing that it would have been commercially unreasonable to cover on the 
repudiation date. 

8. Jury Instructions: Proof: Appeal and Error. In an appeal based on the claim of 
an erroneous instruction, the appellant has the burden to show that the 
questioned instruction was prejudicial or otherwise adversely affected a 
substantial right of the appellant. 

9. Uniform Commercial Code. According to Neb. U.C.C. § 1-103 (Reissue 1980), 
the specific rules of the common law survive except where they are inconsistent 
with Code provisions. 

10. Uniform Commercial Code: Damages. The common law doctrine of mitigation 
of damages is inconsistent with the doctrine of anticipatory repudiation found in 
Neb. U.C.C. § 2-713(1) (Reissue 1980). 


Appeal from the District Court for Chase County: Jack H. 
HENpRIX, Judge. Affirmed. 


Tim W. Thompson, of Kelley, Scritsmier & Byrne, P.C., for 
appellant. 


Stephen W. Kay, of Kay & Kay, for appellee. 


SIEVERS, Chief Judge, and CONNOLLY and MILLER-LERMAN, 
Judges. 


CONNOLLY, Judge. 

This is a case regarding the sale of goods brought under the 
Uniform Commercial Code. Trinidad Bean and Elevator 
Company (Trinidad) brought suit against Elmo Frosh for 
damages based on breach of a contract for the sale of beans. 
Trinidad appeals a jury verdict for Elmo Frosh. We affirm. 


FACTS 

Trinidad is a Colorado corporation which owns and operates 
an elevator located in Imperial, Nebraska. Elmo Frosh is an 
individual engaged in the business of farming. 

On or about April 26, 1988, Elmo Frosh entered into a 
written contract with Trinidad, whereby Trinidad agreed to buy 
and Frosh agreed to sell 1,875 hundredweight of dried, edible 
navy beans, which were to be delivered to Trinidad at Imperial 
upon completion of the harvest of the 1988 crop. The written 
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contract entered into by the parties on April 26, at paragraph 7, 
provided for two options with respect to payment to Elmo 
Frosh. Option 1 provided for payment of $16.25 per 
hundredweight on January 15, 1989, and option 2 provided for 
$0-percent payment at $16 per hundredweight upon the 
completion of the harvest and for 50-percent payment at $16 
per hundredweight on December 1, 1988. Option 1 would be 
selected if a grower wished to defer income for tax purposes, 
and option 2 would be used if the grower wished immediate 
payment. 

Dirk Buffington, who had been employed with Trinidad only 
-1 month when he prepared the Frosh agreement, inadvertently 
filled out both payment options. The error was first noticed by 
James Peterson, a commodity trader, when the contract was 
received in Trinidad’s Denver office. James Peterson contacted 
the Imperial elevator and asked that someone ascertain which 
option Elmo Frosh intended so that Trinidad’s accounting 
department could process the contract. 

James Peterson spoke with Roberta Frosh, Trinidad’s 
secretary at the Imperial elevator, and alerted her to the 
problem. Roberta Frosh had been the bookkeeper and 
secretary at the Imperial office for 10 years and was the wife of 
the defendant, Elmo Frosh. 

Buffington testified that Roberta Frosh had alerted him to 
the error and told him to prepare a second page, limiting the 
payment provision to option 2. Buffington testified that he 
gave the second page to Roberta Frosh to obtain defendant’s 
signature. Roberta Frosh admitted that she knew about the 
second page of the contract, but denied that anyone from 
Trinidad had requested that she obtain defendant’s signature. 

Elmo Frosh testified that on approximately May 1, 1988, he 
told Larry Peterson, the elevator manager at Imperial, to tear 
up the contract. Larry Peterson testified that Elmo Frosh never 
made the statement. It is undisputed that a contract with only 
one payment option was never signed. It is also undisputed that 
on or about May 1, the contract and market prices for edible 
navy beans were the same. 

On August 31, 1988, Elmo Frosh went to the elevator office 
and asked Buffington whether the contract had been torn up. 


284 1 NEBRASKA APPELLATE REPORTS 


On September 8, Elmo Frosh sent a letter to James Peterson at 
the Denver office, in which letter Frosh stated that he felt the 
contract was void. 

Harvest was completed in mid-October, and no beans were 
delivered as promised in the contract. Because of drought 
conditions, the price of navy beans rose during the 1988 
growing season from $16 per hundredweight in April, to $32 
per hundredweight in late August to early September, and to 
$36 per hundredweight in late September, when Trinidad 
purchased beans from other sources. 

The court instructed the jury that a contract existed, that the 
measure of damages was the price of the beans at the time of 
performance minus the contract price, that the time of 
performance was harvesttime, and that Elmo Frosh might be 
entitled to the defenses of mitigation of damages and Trinidad’s 
failure to “cover” within a commercially reasonable time after 
repudiation. The jury returned a general verdict for Elmo 
Frosh. Trinidad filed a motion for judgment notwithstanding 
the verdict or, in the alternative, for new trial, which motion 
was overruled. Trinidad now appeals to this court. 


ASSIGNMENTS OF ERROR 

On appeal, Trinidad assigns that the district court erred (1) in 
not sustaining Trinidad’s motion for directed verdict; (2) in not 
sustaining Trinidad’s posttrial motion for new trial or for 
judgment notwithstanding the verdict, for the reason that the 
verdict rendered by the jury was contrary to law and contrary to 
the evidence; and (3) in instructing the jury that Trinidad had a 
duty to mitigate damages. 


MEASURE OF DAMAGES 

In its first assignment of error, Trinidad claims that the court 
erred in not sustaining its motion for directed verdict. This 
assignment will be considered together with the second 
assignment, which is based on the trial court’s failure to sustain 
Trinidad’s posttrial motion for judgment notwithstanding the 
verdict and new trial. 

A trial court should direct a verdict as a matter of law only 
when the facts are conceded, undisputed, or such that 
reasonable minds can draw but one conclusion therefrom. The 
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party against whom a motion for directed verdict is made is 
entitled to have every controverted fact resolved in his or her 
favor and to have the benefit of every inference which can 
reasonably be drawn from the evidence. If there is any evidence 
which will sustain a finding for the party against whom the 
motion is made, the case may not be decided as a matter of law. 
Baker v. St. Paul Fire & Marine Ins. Co., 240 Neb. 14, 480 
N.W.2d 192 (1992). 

On a motion for judgment notwithstanding the verdict, the 
moving party is deemed to have admitted as true all the material 
and relevant evidence admitted which is favorable to the party 
against whom the motion is directed, and, further, the party 
against whom the motion is directed is entitled to the benefit of 
all proper inferences which can be deduced therefrom. Pugh v. 
Great Plains Ins. Co. , 239 Neb. 171, 474 N.W.2d 677 (1991). A 
jury verdict will not be disturbed unless it is clearly wrong. See 
McCune v. Neitzel, 235 Neb. 754, 457 N. W.2d 803 (1990). 

The standard of review of an order granting a new trial is 
whether the trial court abused its discretion. A motion for new 
trial should be granted only where there is error prejudicial to 
the rights of the unsuccessful party. Unless such error appears, a 
party who has sustained the burden and expense of trial, and 
who has succeeded in securing a verdict on the facts in issue, has 
a right to keep the benefit of that verdict. Kumar v. Douglas 
County, 234 Neb. 511, 452 N.W.2d 21 (1990). 

In its instructions, the court stated: 

INSTRUCTION NO. 5 

If you find in favor of the plaintiff on its claim for 
breach of contract, then you must act ermine the amount 
of plaintiff’s damages. 

The plaintiff is entitled to recover the market price of 
the beans purchased at the time the plaintiff learned of the 
breach minus the contract price and minus any reduction 
you find by virtue of the defendant’s defenses. 

INSTRUCTION NO. 6 

The language “at the time [the plaintiff learned] of the 
breach” refers to the time in which performance by the 
seller was required under the contract. In this case the time 
of performance required under the contract is at the time 
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of harvesting the bean crop involved in this action. 
INSTRUCTION NO. 7 

If you assess damages, then you must consider the 
defendant’s claim that the plaintiff failed to take 
reasonable steps to minimize its damages. The defendant 
is not liable for any damages that could reasonably have 
been prevented if the plaintiff had done so. The defendant 
has the burden of proving that the plaintiff failed to take 
reasonable steps to minimize its damages. 

INSTRUCTION NO. 8 

The defendant claims that the plaintiff awaited 
performance beyond a commercially reasonable time 
after repudiation. This is called an anticipatory 
repudiation. 

Anticipatory repudiation centers upon an overt 
communication of intention or an action which renders 
performance impossible or demonstrates a clear 
determination not to continue with performance. 
However, it is not necessary for repudiation that 
performance be made literally and utterly impossible. 
Repudiation can result from action which reasonably 
indicates a rejection of the continuing obligation. 

Trinidad argues that the court ought to have sustained its 
motion for judgment notwithstanding the verdict or new trial 
for two reasons: (1) the jury could easily have ascertained the 
amount of Trinidad’s damages at the time of harvest, since 
exhibit 3 was in evidence to show that at the time of harvest in 
mid-October 1988, edible beans were selling for $37 to $38 per 
hundredweight and (2) the jury was wrongly instructed that it 
should apply the defense of mitigation of damages to reduce 
Trinidad’s recovery. 

These assignments of error require us to determine the 
measure of a buyer’s damages under Neb. U.C.C. § 2-713(1) 
(Reissue 1980) upon anticipatory repudiation, a question which 
“presents one of the most impenetrable interpretive problems 
in the entire Code.” 1 James J. White & Robert S. Summers, 
Uniform Commercial Code § 6-7 at 320 (3d ed. 1988). 
Specifically, the question is whether the language “at the time 
when the buyer learned of the breach,” § 2-713(1), refers to the 
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time when the seller repudiated or the time when the 
performance came due. 

This is not an issue of first impression, since the Supreme 
Court considered § 2-713 in Burgess v. Curly Olney’s, Inc., 198 
Neb. 153, 251 N.W.2d 888 (1977). However, that opinion did 
not settle how § 2-713 ought to be interpreted in an anticipatory 
repudiation case. 

In Burgess, the plaintiffs signed a purchase agreement to buy 
three combines for $2,200 on November 30, 1973. The 
plaintiffs paid $200 down, with the balance due upon delivery. 
On February 20, 1974, the defendant sold the three combines 
and a hay bailer to a third party for $3,400 and notified the 
plaintiffs that the downpayment was being returned. At trial, 
the plaintiffs claimed that the combines were worth $7,000 on 
February 20, based on a loan value booklet, but the court found 
that there was no opinion evidence to show the condition of the 
particular equipment and awarded the plaintiffs $200, the 
amount of the downpayment. The Supreme Court affirmed 
and stated that “[uJnder the provisions of section 2-713, U. C. 
C., the measure of damages for nondelivery or repudiation by 
the seller is the difference between the market price and the 
contract price at the place of tender at the time the buyer 
learned of the breach.” Burgess, 198 Neb. at 158, 251 N.W.2d at 
891. The court held that the evidence was such that the district 
court could have found that the plaintiffs had not proved their 
damages under the standard. 

Burgess does not resolve the issue in the case at bar because in 
Burgess the plaintiffs learned of the repudiation at the time 
when they learned that the goods would not be delivered. Since 
the dates of repudiation and nondelivery happened to coincide 
in Burgess, that case left the question of repudiation before the. 
date of performance unsettled. Therefore, we must determine 
the measure of a buyer’s damages in a case of anticipatory 
repudiation. 

Neb. U.C.C. § 2-610 (Reissue 1980) provides that an 
aggrieved party may 

(a) for a commercially reasonable time await 
performance by the repudiating party; or 
(b) resort to any remedy for breach (Section 2-703 or 
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Section 2-711), even though he has notified the 
repudiating party that he would await the latter’s 
performance and has urged retraction; and 

(c) in either case suspend his own performance.... 

Section 2-610(b) provides a remedy for breach of contract 
before the time of performance has arrived. If a buyer chooses 
to treat the repudiation as a breach, he may proceed under Neb. 
U.C.C. § 2-711 (Reissue 1980). Section 2-711(1) provides that 
the buyer may cancel and recover any amount paid to the seller, 
as well as seek damages for cover, see Neb. U.C.C. § 2-712 
(Reissue 1980), or the contract-market differential, see Neb. 
U.C.C. § 2-713 (Reissue 1980). Upon the breach of a contract 
for the sale of an article, a buyer is not required to effect the 
‘remedy of cover under § 2-712, but may recover damages for 
nondelivery. 

In this case, Trinidad chose not to cover and sought damages 
for the contract-market differential under § 2-713(1), which 
provides: 

Subject to the provisions of this article with respect to 

proof of market price (Section 2-723), the measure of 

damages for nondelivery or repudiation by the seller is the 

difference between the market price at the time when the 

buyer learned of the breach and the contract price.... 
(Emphasis supplied.) 

The key question this court must determine on appeal is 
whether “learned of the breach” refers to time of repudiation 
or time of performance. The trial court found that damages 
were to be measured at the time of performance and so 
instructed the jury; however, the court also instructed the jury 
to consider whether Trinidad awaited performance 
unreasonably after Elmo Frosh’s anticipatory repudiation. 

An appellate court examines an instruction to determine 
whether it is a correct statement of law. Worth v. Schillereff, 
233 Neb. 628, 447 N.W.2d 480 (1989). 

Regarding a question of law, an appellate court has an 
obligation to reach a conclusion independent from the © 
conclusion reached by the trial court. Nebraska Builders Prod. 
Co. v. Industrial Erectors, 239 Neb. 744, 478 N.W.2d 257 
(1992). 
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The word “breach” as used in § 2-713(1) is ambiguous and 
must be interpreted within its statutory setting. There are 
essentially two views as to how the ambiguity is to be 
interpreted: (1) “learned of the breach” refers to time of 
repudiation or (2) “learned of the breach” refers to time of 
performance under the terms of the parties’ contract. But see 
First Nat. Bank of Chicago v. Jefferson Mtg. Co., 576 F.2d 479 
(3d Cir. 1978) (adopting a third approach). Plausible arguments 
support both interpretations. 


Time of Repudiation. 

The most common interpretation, accepted by a majority of 
courts, is that Code § 2-713(1) refers to time of repudiation. 
This interpretation was adopted in the leading case of Oloffson 
v. Coomer, 11 Ill. App. 3d 918, 296 N.E.2d 871 (1973). In 
Oloffson, the buyer contracted with the seller-farmer for 
delivery of corn in 1970. In June 1970, the seller notified the 
buyer that he was not planting corn because of weather 
conditions and that he would not deliver. In September, the 
buyer again asked the seller about delivery of the corn, and the 
seller repeated that he would not be able to deliver. Fhe buyer 
refused to cover and urged performance even though he knew 
there would be none. The Illinois Appellate Court refused to 
award damages based on the September price, but based its 
award on the price of corn on the June date, when the seller 
notified the buyer that he would not deliver. In so doing, the 
court pointed out that there was an easily accessible market for 
purchase of the grain and that the words “for a commercially 
reasonable time,” appearing in Code § 2-610(a), relating to 
anticipatory repudiation, “must be read relatively to the 
obligation of good faith that is defined in Section 2-103(1)(b) 
and imposed expressly in Section 1-203.” 11 Ill. App. 3d at 
922-23, 296 N.E.2d at 875. 


Time of Performance. 

The performance date measurement is preferred by White 
and Summers. See 1 White & Summers, supra. The 
performance date measurement was adopted in Cargill, Inc. v. 
Stafford, 553 F.2d 1222 (10th Cir. 1977), in which the court 
reasoned that before the adoption of the Code, damages were 
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measured from the time when performance was due and not 
from the time when the buyer learned of repudiation. 

The court also noted that in Code § 2-723(1), providing for 
the measure of damages in a suit for anticipatory repudiation 
which comes to trial before the time for performance, the 
drafters stated, ‘ ‘{[A]ny damages based on market price... 
shall be determined according to the price of such goods 
prevailing at the time when the aggrieved party learned of the 
repudiation. ” (Emphasis omitted.) Cargill, Inc., 553 F.2d at 
1226. The court reasoned that when the Code drafters intended 
to base damages on the date a party “learned of the 
repudiation,” they did so by explicit language. 


Analysis of the Alternatives. 

Since the Code’s vocabulary is not consistent, both of these 
interpretations appear equally plausible. However, for the 
following reasons, we conclude that the repudiation date 
interpretation gives the provisions their best combined effect. 

It must be conceded that the performance date interpretation 
has the advantage of achieving consistency between § 2-713 and 
Neb. U.C.C. § 2-708 (Reissue 1980), the section containing the 
seller’s market-based remedy for a buyer’s anticipatory 
repudiation. Section 2-708 establishes the performance date as 
the proper time for measuring a seller’s damages. The 
performance date argument draws additional support from 
Neb. U.C.C. § 2-723 (Reissue 1980), which expressly refers to 
both § 2-708 and § 2-713. 

The shortcoming of the performance date interpretation is 
that it fails to explain § 2-610(a), which appears to allow an 
aggrieved party to await performance only “for a commercially 
reasonable time.” As one court has said: “If buyer is entitled to 
market-contract damages measured at the time of 
performance, it is difficult to explain why the anticipatory 
repudiation section limits him to a commercially reasonable 
time to await performance.” Cosden Oil v. Karl O. Helm 
Aktiengesellschaft, 736 F.2d 1064, 1072 (Sth Cir. 1984). 

We are also persuaded that pre-Code law is irrelevant. Under 
the common law, a buyer in anticipatory repudiation cases was 
privileged to await a seller’s performance until the date 
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performance was scheduled under the contract. See Fahey v. 
Updike Elevator Co., 102 Neb. 249, 166 N.W. 622 (1918). An 
aggrieved buyer was under no duty to enter into substitute 
transactions such as buyer’s cover or seller’s resale. See, e.g., 
Reliance Cooperage Corp. v. Treat, 195 F.2d 977, 983 (8th Cir. 
1952). This was also the rule under § 67 of the Uniform Sales 
Act. However, prior law was changed by § 2-610(a), which 
allows an aggrieved party to await performance only “for a 
commercially reasonable time.” Section 2-610(a) substitutes a 
commercial standard for a legal standard. 

Moreover, the policy behind the commercial reasonableness 
of § 2-610(a) is to compensate a buyer based on the prevailing 
market. The goal in sales contract cases should be to 
compensate an aggrieved buyer in whole and this is 
accomplished by the Code’s policy on cover. “[MJeasuring 
buyer’s damages at the time of performance will tend to 
dissuade the buyer from covering, in hopes that market price 
will continue upward until performance time.” Cosden Oil, 736 
F.2d at 1072. When a performance measure is applied, an 
aggrieved buyer in a rising market will speculate that prices will 
continue to rise. If the market falls after repudiation, the buyer 
will obtain the same goods at a price lower than under the 
contract. The effect is to overcompensate the buyer and 
penalize the seller. See Thomas H. Jackson, “Anticipatory 
Repudiation” and the Temporal Element of Contract Law: An 
Economic Inquiry into Contract Damages in Cases of 
Prospective Nonperformance, 31 Stanford L. Rev. 69 (1978). 

Our interpretation is also influenced by § 2-712, under which 
a buyer may cover by making in good faith any reasonable 
purchase of substitute goods, so long as he does not delay 
unreasonably. See Farmer's Union Co-op Company of Mead v. 
Flamme Brothers, 196 Neb. 699, 245 N.W.2d 464 (1976). If the 
performance measure is correct, then “in a rising market, no 
reason would exist for requiring the buyer to act ‘without 
unreasonable delay’ when he seeks to cover following an 
anticipatory repudiation.” Cosden Oil, 736 E2d at 1072. 


Holding. 
We conclude that best effect is given to the statutes if 
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“learned of the breach,” in § 2-713(1), refers to the time the 
buyer learned of the seller’s repudiation. Therefore, we hold 
that the measure of damages for a buyer upon anticipatory 
repudiation by the seller is the difference between the contract 
price and the price of the goods on the date of repudiation, so 
long as it would be commercially reasonable for the buyer to 
cover On the date of repudiation. Conditioning the repudiation 
date measurement on commercial reasonableness is required by 
§ 2-712(3): “Failure of the buyer to effect cover within this 
section does not bar him from any other remedy.” However, an 
aggrieved buyer ought to bear the burden of showing that it was 
commercially unreasonable for him to cover on the repudiation 
date. 


Application. 

Having determined that date of repudiation is the correct 
date for measurement of damages, we must determine when 
repudiation took place in the case at bar. 

Comment | to § 2-610 states that “[a]nticipatory repudiation 
centers upon an overt communication of intention or an action 
which renders performance impossible or demonstrates a clear 
determination not to continue with performance.” Crowder v. 
Aurora Co-op Elev. Co., 223 Neb. 704, 712-13, 393 N.W.2d 
250, 257 (1986). See, also, Annot., 1 A.L.R.4th 527 (1980). 

According to Elmo Frosh’s testimony, he entered the 
Imperial facility in early May and directed Larry Peterson to 
tear up the contract because Frosh wanted no contract. If true, 
Elmo Frosh’s testimony proves that an overt communication of 
intention not to continue with the contract occurred in May. 
Therefore, repudiation would have occurred in early May. 

The gist of Trinidad’s argument for directed verdict and 
judgment notwithstanding the verdict is that it was insignificant 
that Elmo Frosh repudiated because, even if he did, Trinidad 
was entitled to await performance under § 2-713. Further, 
damages were to be calculated at the time Trinidad learned of 
the breach. Trinidad argues that the breach occurred when 
performance was due and that Trinidad thereafter had a 
reasonable time to cover. 

Since the factual issues of the time of Elmo Frosh’s 


TRINIDAD BEAN & ELEV. CO. v. FROSH 293 
Cite as | Neb. App. 281 


repudiation and the reasonableness of Trinidad’s delay could 
not be decided as a matter of law, a directed verdict was not 
warranted. Moreover, since on a motion for judgment 
notwithstanding the verdict, the moving party is deemed as 
having admitted as true all relevant evidence favorable to the 
nonmoving party and the nonmoving party must be given the 
benefit of every favorable inference, Elmo Frosh’s repudiation 
occurred in early May, when the contract and market price were 
identical. The jury’s finding in favor of Elmo Frosh was not 
clearly wrong. 

The gravamen of Trinidad’s assignment of error based on the 
trial court’s overruling its motion for new trial is that the court 
erred by instructing on mitigation. In the next part, we conclude 
that it was error for the court to instruct on mitigation. 
However, we note here that even if it was error for the court to 
instruct on both the performance date and mitigation, Trinidad 
was not prejudiced by the error. 

Our review of an order granting a new trial is for abuse of 
discretion, and the motion should only be granted where there 
is error prejudicial to the rights of an unsuccessful party. In the 
case at bar, the effect of giving the instruction on mitigation was 
no different than giving the instruction on anticipatory 
repudiation, since in either case the jury could have found that 
Trinidad ought to have mitigated—or effected cover—on the 
date of repudiation. Since the jury could have found for Elmo 
Frosh even if the erroneous instruction had not been given, the 
error was not prejudicial to Trinidad. 

Since Trinidad has not shown how giving instruction No. 7 to 
the jury was prejudicial to Trinidad, it was not an abuse of 
discretion for the trial court to overrule Trinidad’s motion for 
new trial. 

Finally, Trinidad argues in its brief that even if the jury found 
that repudiation occurred in early May, it would be 
commercially reasonable for Trinidad to wait 4 months because 
the futures market for edible beans was fluctuating daily. 
“Because of the nature of forward contracting any commodity, 
the reasonableness of purchasing commodities to cover the 
amount of acommodity in a repudiated contract will always be 
questionable.” Brief for appellant at 29. We are not persuaded 


294 1 NEBRASKA APPELLATE REPORTS 


by Trinidad’s argument. 

We have held that if an aggrieved buyer claims it was 
reasonable to delay after repudiation, he has the burden of 
showing that it was commercially unreasonable to cover on the 
date of repudiation. As we interpret the Code, its policy is to 
make an aggrieved buyer whole. The Code was not enacted to 
encourage or reward speculative behavior. As long as a 
well-ordered market is accessible, cover would be commercially 
reasonable at the earliest time following repudiation. Since 
Trinidad has not shown that it could not gain access to the 
futures market for edible beans in early May, it has not shown 
that it was commercially unreasonable to cover on the date of 
repudiation. 

Accordingly, these assignments of error are without merit. 


INSTRUCTION ON MITIGATION 

Inits third assignment of error, Trinidad claims the trial court 
erred by instructing the jury on mitigation of damages. This 
appears to be an issue of first impression in Nebraska because 
there is no Nebraska case on the application of the mitigation 
defense to the Code. 

In an appeal based on the claim of an erroneous instruction, 
the appellant has the burden to show that the questioned 
instruction was prejudicial or otherwise adversely affected a 
substantial right of the appellant. Pugh v. Great Plains Ins. 
Co., 239 Neb. 171, 474 N.W.2d 677 (1991); Sikyta v. Arrow 
Stage Lines, 238 Neb. 289, 470 N. W.2d 724 (1991). 

Neb. U.C.C. § 1-103 (Reissue 1980) provides: 

Unless displaced by the particular provisions of this act, 
the principles of law and equity, including the law 
merchant and the law relative to capacity to contract, 
principle [sic] and agent, estoppel, fraud, 
misrepresentation, duress, coercion, mistake, bankruptcy, 
or other validating or invalidating cause shall supplement 
its provisions. 

According to § 1-103, the specific rules of the common law 
survive except where they are inconsistent with Code 
provisions. See, e.g., Fidelity Nat. Bank vy. Kneller, 194 Ga. 
App. 55, 390 S.E.2d 55 (1989); Williams v. Kloeppel, 537 So. 2d 
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1033 (Fla. App. 1988). In this case, it is clear that the policies of 
§ 2-713 are inconsistent with the defense of mitigation of 
damages. See comment to NJI2d Civ. 4.70. 

The comment to NJI2d 4.70 states that “care must be taken 
in the area of the Uniform Commercial Code. Under the 
Uniform Commercial Code, ‘mitigation of damages’ is mainly 
a function of ‘cover’ (‘mitigation’ by the buyer) and ‘resale’ 
(‘mitigation’ by the seller).” 

Since we have held that the language “learned of the breach” 
refers to the repudiation date, the buyer’s damages will always 
be measured as of that date. To the extent it is commercially 
unreasonable to cover on the date of repudiation, an aggrieved 
buyer has a commercially reasonable time after repudiation 
within which to cover. The common-law doctrine of mitigation 
of damages would be inconsistent with the statutory scheme 
and with the rule we have stated. 

Therefore, it was error for the court to instruct the jury on 
mitigation of damages. We hold, however, that the error is not 
grounds for reversal because Trinidad has not shown how it was 
prejudiced thereby. 

The judgment of the district court is affirmed. 

AFFIRMED. 


IN RE ESTATE OF EDWARD EMERSON SMATLAN, DECEASED. 
ROBERT FORAL, APPELLANT, V. PHYLLIS VANICEK AND ALYCE 
VOLK, APPELLEES. 

501 N.W.2d 718 


Filed October 20 and December 29, 1992. No. A-90-582. 


1. Decedents’ Estates: Appeal and Error. An appellate court reviews probate cases 
for error appearing on the record. 

2. Wills. A patent ambiguity ina will is one appearing on the face of the instrument 
as a result of the language contained therein. 

3. Decedents’ Estates: Wills. A latent ambiguity exists when the testator’s words 
are susceptible of more than one meaning, and the uncertainty arises not upon 
the words of the will as looked at in themselves, but upon those words when 
applied to the object or subject which they describe. 
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4. Property: Leases. A 99-year leasehold is not real estate, but personal property 
under Nebraska law. 

5. Witls. When language in a willis clear and unambiguous, construction of a will is 
unnecessary and impermissible. 


Appeal from the District Court for Colfax County, JoHN C. 
WHITEHEAD, Judge, on appeal thereto from the County Court 
for Colfax County, FA. Gossett III, Judge. Judgment of 
District Court affirmed. 


Larry J. Karel, of Karel & Seckman, for appellant. 


Stephen C. Hansen, of Luckey, Sipple, Hansen, Emerson & 
Schumacher, for appellees. 


CONNOLLY, HANNON, and IRwIN, Judges. 


CONNOLLY, Judge. 

INTRODUCTION 

This appeal concerns the interpretation of a will. The 
appellant, Robert Foral, was a devisee of the estate of Edward 
Emerson Smatlan. Under paragraph 8 of Smatlan’s will, Foral 
was to receive all of Smatlan’s land along the Platte River. 
Smatlan had apparently acquired a 99-year lease on property on 
which a cabin was located, which property adjoined his land on 
the Platte. The personal representative filed a schedule of 
distribution listing the 99-year leasehold as the personal 
property of Phyllis Vanicek and Alyce Volk, Smatlan’s 
daughters and the residuary heirs. Foral objected to the 
schedule of distribution, contending the 99-year leasehold was 
real estate and should pass to him pursuant to paragraph 8 of 
the will. The county court found for Foral, and Volk and 
Vanicek appealed. In a companion case assessing inheritance 
taxes, the county court held that inheritance taxes must be 
apportioned among the distributees and not paid from the 
residuary clause, and Foral appealed. 

It appears that the district court consolidated the appeals on 
the leasehold issue and the inheritance tax issue. The district 
court then remanded to the county court, which held that the 
99-year leasehold interest was personal property which passed 
under the residuary clause of Smatlan’s will; the county court 
also held that inheritance taxes were to be apportioned among 
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the distributees. The Colfax County District Court affirmed. 
On appeal, Foral assigns as error (1) the district court’s failure 
to recognize that the leasehold property along the Platte River is 
real estate passing to Foral under paragraph 8 of the will and (2) 
the assessment of inheritance taxes against Foral. We affirm. 


FACTS 

The exact sequence of events in this case is difficult to 
reconstruct due to the fragmentary nature of the record 
presented on appeal. 

The decedent was the holder of a 99-year lease which Edward 
B. Smatlan had entered into with William Hajek on June 24, 
1943. The property subject to the lease adjoined lands owned by 
decedent at the time of his death and known as Smatlan’s 
Island. 

Smatlan died testate on February 27, 1987, domiciled in 
Colfax County, Nebraska. Smatlan had executed a will on 
January 20, 1986. This will was formally admitted to probate 
by the county court for Colfax County on January 26, 1988, at 
which time a personal representative was appointed, and Volk 
and Vanicek were deter mined to be Smatlan’s heirs. 

Paragraph 8 of the will provided: 

I devise a life interest to Robert Foral, 10407 Hansen Ave., 
of Omaha, Nebraska with the remainder to the Nebraska 
Game and Parks Foundation all of my land in and along 
the Platte River, in Colfax County, Nebraska, known as 
Smatlan’s Island, and also carry all the lands that have 
heretofore been made, or which may hereafter be formed, 
and to carry all accretions and alluvial lands, to be theirs 
absolutely and forever, and to be identified with the name 
of Edward Emerson Smatlan in the public designation of 
the area. 

Further, the residuary clause of the will provided: “All the 
remainder and residue of my estate, personal, real estate, or 
mixed, I devise to my children, Alyce Volk and Phyllis Vanicek, 
equally, share and share alike, absolutely and forever.” 

The personal representative filed the inventory of Smatlan’s 
estate on February 17, 1988. The inventory described the tract 
of land along the Platte River as real estate and described the 
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99-year leasehold interest as personal property. 

On July 20, 1988, the personal representative filed the 
schedule of distribution. The schedule of distribution listed a 
life interest in Smatlan’s real estate along the Platte to be 
distributed to Robert Foral with the remainder to the Nebraska 
Game and Parks Foundation. The schedule of distribution also 
listed the leasehold for distribution to Volk and Vanicek, 
pursuant to the residuary clause of the will. 

On July 27, 1988, Foral filed an objection to the schedule of 
distribution in county court on the grounds that paragraph 8 of 
the will was ambiguous and that the transfer of the leasehold to 
Volk and Vanicek was inconsistent with paragraph 8. The 
Nebraska Game and Parks Foundation filed a similar objection 
on August 19, 1988. This case was entered on the county court 
docket as case No. 8238. 

On November 1, 1988, the county court found that the 
99-year leasehold was a chattel real and real estate, pursuant to 
Neb. Rev. Stat. § 76-201 (Reissue 1990). 

On November 29, 1988, a hearing was held in county court 
case No. 8243 to determine whether paragraph 1 of the will 
defeated the statutory apportionment of inheritance taxes. The 
court found that the decedent did not intend his personal 
representative to pay inheritance taxes. On December 2, the 
county court assessed Volk, Vanicek, and Foral their respective 
shares of the $9,062.19 inheritance tax. 

On January 11, 1989, Foral moved to consolidate his appeal 
of the assessment of inheritance taxes in county court case No. 
8243 with Volk and Vanicek’s appeal, which had apparently 
been taken from the order in county court case No. 8238. Here 
the track grows cold, since Volk and Vanicek’s notice of appeal 
was not included in the transcript presented to this court. 

On February 6, 1989, a hearing on appeal was held in district 
court, and on March 17 the district court affirmed the 
judgment in county court case No. 8243, but remanded for 
further proceedings. 

On March 28, 1989, Foral moved for a new trial in the district 
court, apparently on the issue of inheritance taxes, and on May 
9, the district court filed an order sustaining this motion and 
remanding the cause to the county court. The district court 
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indicated that, on remand, the county court must first find 
whether the will was ambiguous before it reached the issue of 
whether the 99-year lease was real estate. 

On October 5, 1989, a hearing was held in county court. On 
October 13, the county court order was filed which found that 
the will was not ambiguous and that the leasehold was not real 
estate. Further, the county court found that paragraph 1 of 
Smatlan’s will did not contain clear and unambiguous language 
that would overcome the pro rata statutory apportionment of 
inheritance taxes. Foral appealed the judgment of the county 
court. On June 26, 1990, the district court affirmed the county 
court’s judgment. Foral now appeals to this court. 

We note at the outset that an appellate court reviews probate 
cases for error appearing on the record. Jn re Estate of 
McFayden, 235 Neb. 214, 454 N.W.2d 676 (1990). 


THE LEASEHOLD—REAL ESTATE 
OR PERSONAL PROPERTY 

In his first assignment of error, Foral argues that the lower 
courts disregarded the intention of the testator, as determined 
from the whole instrument, that the 99-year leasehold pass as 
real estate. " 

Specifically, Foral argues that the phrase “all of my land in 
and along the Platte River” is ambiguous, since it would include 
both Smatlan’s land and the cabin subject to the lease. Foral 
contends that this is a patent ambiguity, while Volk and Vanicek 
deny that a patent ambiguity is the issue and argue that Foral is 
actually describing a latent ambiguity. The question we must 
determine, therefore, is whether the will contains either a patent 
or latent ambiguity. 

The Nebraska Supreme Court has stated that a patent 
ambiguity in a will is one appearing on the face of the 
instrument as a result of the language contained therein, Jn re 
Estate of Corrigan, 218 Neb. 723, 358 N.W.2d 501 (1984), 
whereas a latent ambiguity is one outside the will, Jn re Estate of 
Florey, 212 Neb. 665, 325 N.W.2d 643 (1982). 

Furthermore, a latent ambiguity exists when the testator’s 
words are susceptible of more than one meaning, and the 
‘uncertainty arises not upon the words of the will as looked at in 
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themselves, but upon those words when applied to the object or 
subject which they describe. Krueger v. Krueger, 169 Neb. 82, 
98 N.W.2d 360 (1959). 

Therefore, a patent ambiguity is a case where the same word 
in a will has two meaning discernible from the face of the will 
itself, whereas a latent ambiguity is a case where the word has 
two meanings, but only when extrinsic evidence is brought to 
bear. 

Therefore, the question is whether the language “all of my 
land in and along the Platte River” is ambiguous in itself. The 
answer to this question must be in the negative, since “land” is 
not an ambiguous term. The term “land” as it is used in the will 
means anything that can be classed as real estate or real 
property. Reynard v. City of Caldwell, 55 Idaho 342, 42 P.2d 
292 (1935). A review of the language of the will, therefore, 
indicates that paragraph 8 is not patently ambiguous. 

Moreover, the will is not latently ambiguous. The will refers 
to “all of my land in and along the Platte River.” There is no 
dispute about the subject real estate owned by Smatlan at his 
death, as this can be easily identified from deed descriptions. 

Foral next claims that “legal principles can also be utilized to 
determine the Testator’s intention because leases are as readily 
referred to as lands and real estate as they are referred to as 
personalty.” Brief for appellant at 12. Foral relies on an 
annotation to § 76-201 derived from Lindburg v. Bennett, 117 
Neb. 66, 219 N.W. 851 (1928). That annotation reads: “Lease 
for ninety-nine years is a chattel real and therefore real estate.” 
This annotation is misleading, since Lindburg has been 
consistently read as holding the contrary of that proposition. 

The holding in Lindburg was explained in Ashby v. Peters, 
124 Neb. 131, 245 N. W. 408 (1932). The Ashby court stated: 

The question as to whether or not a leasehold for a term 
of ninety-nine years is real estate is discussed at length in 
the briefs, and while it is true that for the purposes of 
conveyancing a lease of more than one year is termed real 
estate and may be referred to as real estate in a highly 
technical sense, still it cannot be said that a lease for more 
than one year is real estate in the common acceptation of 
the term. In fact, this court has expressly stated the 
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contrary. 

Ashby, 124 Neb. at 141, 245 N.W. at 412. The Ashby court cites 
Lindburg as authority for the contrary proposition, as well as 
Nelson v. Radcliffe, 110 Neb. 54, 192 N.W. 958 (1923); 
Zabriskie v. Greater American Exposition Co., 67 Neb. 581, 93 
N.W. 958 (1903); and Mulloy v. Kyle, 26 Neb. 313, 41 N.W. 
1117 (1889). See, also, Hartman v. Drake, 166 Neb. 87, 87 
N.W.2d 895 (1958); Offutt Housing Co. v. County of Sarpy, 
160 Neb. 320, 70 N.W.2d 382 (1955). Therefore, the 99-year 
leasehold is not real estate, but personal property under 
Nebraska law and passes to the residuary heirs. 

“When language in a will is clear and unambiguous, 
construction of a will is unnecessary and impermissible.” Jn re 
Estate of Walker, 224 Neb. 812, 818-19, 402 N.W.2d 251, 256 
(1987). Foral’s first assignment of error is without merit. 


INHERITANCE TAXES 

In his second assignment of error, Foral urges that the court 
erred in finding that paragraph | of the will does not require the 
personal representative to pay inheritance taxes. 

Paragraph | of Smatlan’s will provided: “I direct that my 
Personal Representative hereinafter named to pay all of my just 
debts, including funeral expenses, taxes and costs of 
administration, as soon after my death as is practicable.” 

Foral argues that paragraph | extends to inheritance taxes, 
since “all of my just debts” would cover income and real estate 
taxes. 

An inheritance tax is imposed on a beneficiary’s right to 
receive a portion of the property of the decedent and is a tax of 
the beneficiary and not of the decedent. Nielsen v. Sidner, 191 
Neb. 324, 215 N.W.2d 86 (1974); Neb. Rev. Stat. § 77-2003 
(Reissue 1990). 

The burden of inheritance taxes will be imposed upon the 
individual beneficiaries of the decedent in accordance with the 
statutory pattern unless there is a clear and unambiguous 
direction to the contrary. in the will or other governing 
instrument. Nielsen, supra. 

In the case at bar, the language contained in paragraph 1, “I 
direct that my Personal Representative hereinafter named to 
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pay all of my just debts, including . . . taxes,” is not ambiguous 
and does not refer to a death tax on someone other than the 
decedent. See In re Ogburn’s Estate, 406 P.2d 655 (Wyo. 1965). 

Therefore, the county court did not err in imposing 
inheritance taxes on the beneficiaries. The judgment of the 
district court, affirming the judgment of the county court, is 
affirmed. 

AFFIRMED. 


DONALD L. STERN, APPELLANT, V. ON TIME FREIGHT SYSTEM, 
INC., APPELLEE. 
493 N.W.2d 348 


Filed October 20, 1992. No. A-90-646. 


1. Trial: Jury Instructions: Proof. It is reversible error to give a jury instruction 
which places the burden of proof onthe wrong party. 

2. Employment Contracts: Breach of Contract: Proof. In an action for breach of 
an employment contract, the burden of proving the existence of a contract and 
all the facts essential to the cause of action is upon the person who asserts the 
contract. 

3. Employment Contracts: Termination of Employment: Proof: Good Cause. 
After the employee proves the existence of the employment contract and the 
facts essential to the employee’s cause of action, the burden of proving good 
cause for discharge shifts to the employer and the employer has the burden of 
establishing that it fired an employee for good cause. 

4. Trial: Jury Instructions: Proof. A jury instruction which places the burden of 
proof to establish some of the facts put in issue by the pleadings on the wrong 
party is reversible error. 

5. Jury Instructions: Proof: Appeal and Error. In an appeal based on the claim of 
an erroneous instruction, the appellant has the burden to show that the 
questioned instruction was prejudicial or otherwise adversely affected a 
substantial right of the appellant. 

6. Employment Contracts: Breach of Contract: Damages. The measure of 
damages in a breach of employment contract action is the amount of salary 
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agreed upon minus the amount the employee earned or, with reasonable 
diligence, could have earned from another employer during the duration of the 
contract. 

7. Trial: Evidence. Rebuttal evidence is confined to new matters first introduced by 
the opposing party and not as an opportunity to bolster, corroborate, reiterate, 
or repeat the plaintiff’s case in chief. 

Appeal from the District Court for Douglas County: J. 
PATRICK MULLEN, Judge. Reversed and remanded for a new 
trial. 


Warren S. Zweiback and George R. Love, of Zweiback, 
Hotz & Lamberty, P.C., for appellant. 


James Martin Davis for appellee. 


StEvERS, Chief Judge, and CONNOLLY and MILLER-LERMAN, 
Judges. 


MILLER-LERMAN, Judge. 

On March 3, 1986, appellant, Donald L. Stern, entered into 
an employment contract with appellee, On Time Freight 
System, Inc. The term of the contract was for 4 years. Stern was 
designated the vice president of sales. The contract generally 
outlined his duties to the company and listed his compensation. 
Although Stern is trained as a lawyer with skill in Interstate 
Commerce Commission matters, his position with On Time 
primarily involved sales in the freight industry. In May 1988, 
Stern was discharged with approximately 21 months remaining 
on his employment contract. Stern alleges he was discharged 
without cause, in violation of the employment contract, and 
filed an action for wrongful discharge in the Douglas County 
District Court. A jury returned a verdict for On Time. Stern 
subsequently perfected this appeal asserting that (1) the trial 
court’s jury instructions wrongly placed the burden of proving 
good cause or lack of good cause for discharge on Stern, and 
incorrectly stated the measure of damages with respect to the 
issue of Stern’s duty to mitigate damages, and (2) the trial court 
erred in refusing to allow certain testimony of a rebuttal 
witness. For the reasons recited below, we agree that the trial 
court failed to properly instruct the jury as to which party had 
the burden to prove good cause for Stern’s discharge and 
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therefore remand the cause for a new trial. 


JURY INSTRUCTIONS: BURDEN OF PROOF 

On appeal, Stern contends that the trial court erred in 
instructing the jury that the burden of proof was on the 
employee to prove that his termination was without good cause. 

The Nebraska Supreme Court has consistently held that it is 
reversible error to give a jury instruction which places the 
burden of proof on the wrong party. Hersch Buildings, Inc. v. 
Steinbrecher, 198 Neb. 486, 253 N.W.2d 310(1977). 

The challenged instructions in the instant case provide as 
follows: 

INSTRUCTION NO. 10 

Before the plaintiff can recover against the defendant 
on this claim of breach of contract, the plaintiff must 
prove, by the greater weight of the evidence, each and all 
of the following: 

1. That the plaintiff substantially performed the terms 
of the employment contract up to the time of his 
termination, and that he was prevented from completing 
the performance of his employment contract by reason of 
his termination by the defendant without cause; 

2. The breach of contract was a proximate cause of 
some damage to the plaintiff; and 

3. The nature, extent, and amount of comer 
sustained by the plaintiff. 

If the plaintiff has not met this bruden [sic] of Bioor. 
then your veridct [sic] must be for the defendant. 

On the other hand, if the plaintiff has met this burden 
of proof, then your verdict must be for the plaintiff. 

(Emphasis supplied.) 
INSTRUCTION NO. 12 

You are instructed that an employer may not discharge 
an employee hired to work for that employer for a definite 
term unless a just cause for that discharge exists. 

Just cause has been defined as causes inherent in and 
related to qualifications of the employee or a failure to 
properly perform some essential aspect of the employee’s 
job function. 
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Just cause relates to an employee’s competence, ability 
and willingness to substantially perform his job duties. 

In determining whether just cause exists, you must 
consider whether Plaintiff adequately performed his 
duties under the contract. The test is not whether another 
person could have performed better, but whether 
Plaintiff’s performance was so inadequate as to make 
substantial performance of the contract impossible or 
cause a substantial detriment to the employer’s business. 

If you find that Plaintiff was discharged for just cause, 
then your verdict must be for Defendant. 

In an action for breach of an employment contract, the 
burden of proving the existence of a contract “and all the facts 
essential to the cause of action is upon the person who asserts 
the contract.” Stiles v. Skylark Meats, Inc., 231 Neb. 863, 865, 
438 N.W.2d 494, 496 (1989). See Smith v. City of Omaha, 220 
Neb. 217, 369 N.W.2d 67 (1985) (employee’s failure to 
introduce the labor agreement into evidence was fatal to his 
wrongful discharge claim). In Stiles, the employee had entered 
into a written agreement with the meat company in 1979 which 
provided that the company could terminate Stiles only if Stiles 
breached the terms of the agreement or for good cause. Stiles 
asserted that he had been discharged for complying with U.S. 
Department of Agriculture regulations, and therefore, the 
company had wrongfully discharged him. The Nebraska 
Supreme Court stated that Stiles had the burden of proving his 
contract of employment with Skylark Meats and that Skylark 
Meats breached that contract by firing him for other than good 
cause. The burden then shifted to Skylark Meats to prove that 
good cause indeed existed for Stiles’ discharge. See Stoffel v. 
Metcalfe Construction Co., 145 Neb. 450, 17 N. W.2d 3 (1945). 
See, also, Rasch v. East Jordan, 141 Mich. App. 336, 367 
N.W.2d 856 (1985); Pugh v. See’s Candies, Inc., 116 Cal. App. 
3d 311, 171 Cal. Rptr. 917 (1981); Rosecrans v. Intermountain 
Soap & Chem. Co., 100 Idaho 785, 605 P.2d 963 (1980). Each of 
the cases relied on by the Nebraska Supreme Court in Stiles for 
the proposition that the burden of proving good cause for 
discharge shifts to the employer holds that the employer has the 
burden of establishing that it fired an employee for good cause. 
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See Stoffel v. Metcalfe Construction Co., supra. See, also, 
Pugh v. See’s Candies, Inc., supra (holding that once the 
plaintiff has demonstrated a prima facie case of wrongful 
termination in violation of his employment contract, the 
burden shifts to the employer to produce evidence as to why the 
employee was terminated); Rosecrans v. Intermountain Soap & 
Chem. Co., 100 Idaho at 787, 605 P.2d at 965 (holding that once 
the employee has established a termination in violation of the 
employment contract, the “employer has the burden of proving 
the existence of good cause for the termination”). 

The court finds the opinion in Rasch v. East Jordan, supra, 
especially instructive in resolving the case at bar. In Rasch, the 
Michigan Court of Appeals considered a jury instruction 
placing the burden of proof as to good cause on the employee in 
a wrongful discharge case. On appeal, the court in Rasch found 
that the instruction wrongly placed the burden as to good cause 
on the employee. The jury instruction in Rasch provided: 

“The plaintiff, Herman Rasch, has the burden of proof 
oneach of the following propositions: 

“(1) That an employment contract was entered into 
between the parties; 

(2) The burden of proof to establish the terms and 
conditions of that contract, including that one of the 
terms and conditions was termination for just cause; 

“(3) That defendant, City of East Jordan, breached the 
contract; 

(4) That plaintiff sustained damages as a result of such 
breach of contract. 

“Your verdict will be for the plaintiff if you find that the 
parties entered into an employment contract; that the 
contract was breached by defendant; and as a result of 
such breach plaintiff sustained damages.” 

Further on, the court told the jury: 

“You must first decide from the evidence as to whether 
or not the contract between the parties required the 
existence of just cause for termination. If you find just 
cause to be a term or condition of the contract, you must 
then decide from the evidence as to the presence or 
absence of just cause. ... 
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“In order to find for the plaintiff you must find from 
the evidence that there existed a mutual understanding 
that plaintiff would be discharged for good or just cause 
only. If you find a just cause contract was entered into 
between the parties in this case, you must then determine 
if Mr. Rasch was discharged for just or good cause. It is for 
you to decide this issue from the evidence in this case... . 

“If you find defendant terminated plaintiff for just 
cause, your verdict will be for the defendant. 

“If you find defendant terminated plaintiff without 
just cause, your verdict will be for the plaintiff.” 

Rasch, 141 Mich. App. at 339-40, 367 N. W.2d at 857-58. 

The Rasch court found the instruction was generally correct 
but that the trial court erred when it failed to inform the jury 
that the “burden of proof as to whether the plaintiff [employee] 
was discharged for just cause was on the defendant.” Jd. at 340, 
367 N. W.2d at 857. 

The court notes that in the case at bar, instruction No. 10 
provides that the “plaintiff must prove . . . that he was 
prevented from completing the performance of his 
employment contract by reason of his termination by the 
defendant without cause.” (Emphasis supplied.) While 
instruction No. 12 is a proper explication of the definition of 
good cause, it does not remedy the burden on the employee 
improperly placed there by instruction No. 10. The court notes 
that a review of the record indicates that the court had 
originally considered placing the burden on the employer and 
then refused. 

A jury instruction which “ ‘ “places the burden of proof to 
establish some of the facts put in issue by the pleadings on the 
wrong party, is reversible error... .” ’ ” Kaspar v. Schack, 195 
Neb. 215, 219, 237 N.W.2d 414, 417 (1976). See Hersch 
Buildings, Inc. v. Steinbrecher, 198 Neb. 486, 253 N.W.2d 310 
(1977). The trial court erred when it placed the burden of proof 
on Stern to establish that his discharge was “without cause.” 
The cause is therefore remanded for a new trial. 


JURY INSTRUCTIONS: MITIGATION OF DAMAGES 
Stern also asserts that the trial court erred in its instructions 
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regarding mitigation of damages: 

The challenged instructions in the instant case provide as 
follows: 

INSTRUCTION NO. 14 

If you find in favor of the plaintiff on his claim of 
breach of contract, then you must determine the amount 
of plaintiff’s damages. 

The plaintiff is entitled to recover the amount of 
compensation agreed upon, for the period agreed to, 
minus the amount of money plaintiff reasonably could 
have earned from other employment during that same 
time. 

If you find in favor of the plaintiff, but do not find any 
actual damage, then you may award the plaintiff no more 
than anominal sum. 

INSTRUCTION NO. 14a 

If you assess damages, then you must consider the 
defendant’s claim that the plaintiff failed to take 
reasonable steps to minimize his damages. The defendant 
is not liable for any damages that could have been 
prevented if the plaintiff had done so. The defendant has 
the burden of proving that the plaintiff failed to take 
reasonable steps to minimize his damages. 

In an appeal based on the claim of an erroneous instruction, 
the appellant has the burden to show that the questioned 
instruction was prejudicial or otherwise adversely affected a 
substantial right of the appellant. Pugh v. Great Plains Ins. 
Co., 239 Neb. 171, 474 N.W.2d 677 (1991); Sikyta v. Arrow 
Stage Lines, 238 Neb. 289, 470 N. W.2d 724 (1991). 

In Nebraska, the measure of damages in a breach of 
employment contract action is the amount of salary agreed 
upon minus the amount the employee earned or, with 
reasonable diligence, could have earned from another employer 
during the duration of the contract. Lee v. Ralston School 
Dist., 180 Neb. 784, 145 N. W.2d 919 (1966). 

We find that these instructions correctly stated the law and 
did not prejudice or adversely affect a substantial right of 
Stern. The jury instructions with respect to the employee’s duty 
to mitigate damages were not error. However, since the case is 
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being remanded because of the burden of proof instruction, at 
retrial the trial court should consider the applicability of the 
Nebraska Supreme Court’s recent case Kozlik v. Emelco, Inc., 
240 Neb. 525, 535, 483 N.W.2d 114, 120-21 (1992) (holding that 
parties to an employment contract “may override the 
application of the judicial remedy for breach of a contract by 
stipulating, in advance, to the sum to be paid in event of a 
breach”). 


REBUTTAL TESTIMONY 

Stern’s last assignment of error is that the trial court abused 
its discretion in not allowing Stern to present the testimony of 
Morley Zipursky as a rebuttal witness. The record shows that 
Stern testified in his case in chief about the large number of 
potential employers he had contacted allegedly seeking 
employment after his discharge in an attempt to mitigate his 
damages. Apparently, in response to On Time’s presentation of 
‘testimony suggesting that Stern did not ask some of those 
potential employers for a job, Stern attempted to elicit 
testimony on rebuttal from Zipursky as to whether Stern had 
contacted him regarding a job. Although Zipursky was 
permitted to testify as to certain other matters, On Time’s 
objections to questions regarding offers of employment were 
sustained. No offer of proof was made, however, the substance 
of the evidence was apparent from the context of the questions 
asked. Birkel v. Hassebrook Farm Serv., 219 Neb. 286, 363 
N.W.2d 148 (1985). 

Rebuttal evidence is confined to new matters first introduced 
by the opposing party and not as an opportunity to bolster, 
corroborate, reiterate, or repeat the plaintiff’s case in chief. 75 
Am. Jur. 2d Trial § 374 (1991). See Wright v. Forney, 233 Neb. 
258, 444 N.W.2d 895 (1989). This court finds, after reviewing 
the entire record, that Stern’s presentation of Zipursky’s 
testimony was not confined to new matters first introduced by 
On Time, but was an attempt to bolster, corroborate, reiterate, 
or repeat Stern’s case in chief. Based on a review of the entire 
record, the court does not find that the exclusion of this 
evidence affected a substantial right of Stern’s. See Neb. Rev. 
Stat. § 27-103(1)(b) (Reissue 1989). The trial court did not 
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abuse its discretion in refusing to admit Zipursky’s testimony. 

In conclusion, the cause is remanded for a new trial in which 
the jury instructions regarding the burden of proving “good 
cause” for discharging Stern are to place the burden on On 
Time. 

REVERSED AND REMANDED FOR A NEW TRIAL. 


STATE OF NEBRASKA, APPELLEE, V. CHARLES BENITEZ, APPELLANT. 
493 N.W.2d 353 


Filed October 27, 1992. No. A-91-380. 


1. Rules of Evidence: Other Acts. Evidence of other crimes or similar acts is 
admissible pursuant to Neb. Evid. R. 404(2), Neb. Rev. Stat. § 27-404 (Reissue 
1989), after being subjected to screening for probative value pursuant to Neb. 
Evid. R. 403, Neb. Rev. Stat. § 27-403 (Reissue 1989), if the testimony is 
admitted to indicate present intent and knowledge of the defendant. 

2. New Trial: Juror Misconduct: Proof. In order for a new trial to be ordered 
because of juror misconduct, the party claiming the misconduct has the burden 
to show by clear and convincing evidence that prejudice has occurred. 

3. Verdicts: Juror Misconduct: Proof. Proof of mere indiscretion in the conduct of 
a juror is not sufficient to avoid a verdict unless the proof establishes that the 
juror’s conduct was of such character that prejudice may be presumed. 

4. Sentences: Appeal and Error. A sentence imposed within the statutory limits will 
not be disturbed on appeal unless the sentencing court has abused its discretion. 

5. Sentences: Probation and Parole: Appeal and Error. Whether the sentence 
imposed is probation or incarceration is a matter within the discretion of the trial 
court, whose judgment denying probation will be upheld in the absence of an 
abuse of discretion. 


Appeal from the District Court for Scotts Bluff County: 
RoserTO., HippeE, Judge. Affirmed. 


William C. Peters for appellant. 


Don Stenberg, Attorney General, and Barry Waid for 
appellee. 


SIEVERS, Chief Judge, and CONNOLLY and MILLER-LERMAN, 
Judges. 
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MILLER-LERMAN, Judge. 

Appellant, Charles Benitez, was convicted by a jury of 
knowingly or intentionally manufacturing, distributing, 
delivering, or dispensing marijuana, a Class III felony, and was 
sentenced to the minimum prison term of 1 year. Appellant 
argues that the court (1) wrongly admitted at trial certain 
testimony regarding his past drug use and dealings and wrongly 
considered at sentencing the prosecutor’s remarks regarding his 
association with drug dealers, (2) wrongly denied his motion for 
a mistrial based on alleged juror misconduct, and (3) wrongly 
denied his request for probation and imposed an excessive 
sentence. For the reasons recited below, weaffirm. 

The record supports the following facts: Appellant was 
arrested on November 2, 1990, by members of a 
multidepartmental antidrug unit called the Western Nebraska 
Intelligence and Narcotics Group (WING). The crime for 
which appellant was arrested and later convicted consisted of 
selling two marijuana cigarettes for $5 to a paid informant, 
Jesse Bravo, on May 30, 1990. The record shows that after the 
May 30 buy, Bravo, while fitted with a wire transmitting device, 
approached appellant eight additional times in an attempt to 
buy drugs and that those eight additional endeavors were 
unsuccessful. The record supports the conclusion that the 
marijuana appellant sold Bravo had, in fact, been delivered to 
appellant by Bravo in days prior to the buy-back. The record 
also shows that Bravo had made two marijuana sales to 
undercover agents and that he was given an opportunity to 
work off his potential felonies by becoming a “cooperating 
individual” with the WING unit. After his arrest, appellant was 
offered the opportunity to become a cooperating individual, 
which he declined. Charges against appellant were filed, and a 
conviction at jury trial followed. Appellant timely perfected 
this appeal. 

Appellant argues that certain testimony regarding his past 
drug dealings with Bravo was improperly admitted because it 
was irrelevant and prejudiced the jury. Neb. Evid. R. 403, Neb. 
Rev. Stat. § 27-403 (Reissue 1989). Specifically, Bravo testified 
that he had bought marijuana from appellant approximately 12 
times during the period from December 1989 until May 30, 
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1990. On redirect, defense counsel objected to the testimony of 
past dealings between Bravo and appellant, and the objection 
was overruled. The court promptly gave a limiting instruction 
with respect to the significance of similar acts and their 
relevance as to appellant’s intent to commit the crime charged 
consistent with Neb. Evid. R. 404(2), Neb. Rev. Stat. 
§ 27-404(2) (Reissue 1989). 

The court notes that evidence of other crimes or similar acts 
is admissible pursuant to rule 404(2) after being subjected to 
screening for probative value pursuant to rule 403, if the 
testimony is admitted to indicate present intent and knowledge 
of the defendant. State v. Messersmith, 238 Neb. 924, 473 
N.W.2d 83 (1991); State v. Methe, 228 Neb. 468, 422 N.W.2d 
803 (1988); State v. Kern, 224 Neb. 177, 397 N.W.2d 23 (1986). 
In this case, the court specifically directed the jury that similar 
acts were admissible to show the knowledge and intent of 
appellant to commit the crime charged. The admission of the 
similar act testimony with the limiting instruction is consistent 
with Nebraska Supreme Court rulings. 

Appellant argues that the prosecutor who appeared at the 
sentencing was not the prosecutor who tried the case and was 
unfamiliar with the trial evidence. Appellant argues that the 
sentencing prosecutor made inaccurate references to the 
evidence at trial and made improper references to appellant’s 
association with alleged drug dealers. Specifically, the 
prosecutor who appeared at sentencing stated that a juvenile 
offense of appellant’s had been committed with a codefendant 
who had since allegedly become a high visibility drug dealer. 
The trial court explicitly found these remarks to be irrelevant 
and so stated. While the court does not endorse the sentencing 
prosecutor’s untethered remarks, it is clear that the trial court 
was uninfluenced by them, and the remarks as ignored do not 
amount to error. 

Appellant claims that there was juror misconduct which was 
prejudicial and requires the finding of a mistrial and remand by 
this court. The record shows that after the jury had deliberated 
and reached a verdict, and the verdict was sealed, one of the 
jurors made eye contact with James Benitez, brother of 
appellant, and through body language indicated that a verdict 
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of guilty had been reached. As noted, the record amply 
supports the conclusion that this contact occurred after the 
verdict was reached and sealed. Although appellant’s counsel 
objected to these events as juror misconduct, the court 
conducted a hearing into these events, as required by State v. 
Steinmark, 201 Neb. 200, 266 N.W.2d 751 (1978), and 
concluded that no misconduct or prejudice occurred. No 
formal request to invalidate the verdict prior to it being 
accepted and rendered was made. Without regard to whether 
this issue was properly preserved, this court finds that the 
conduct complained of does not amount to juror misconduct, 
that no prejudice to appellant occurred, and that the verdict 
need not be invalidated. 

“[I]n order for a new trial to be ordered because of juror 
misconduct, the party claiming the misconduct has the burden 
to show by clear and convincing evidence that prejudice has 
occurred.” Hunt v. Methodist Hosp., 240 Neb. 838, 848, 485 
N.W.2d 737, 744 (1992). “Proof of mere indiscretion in the 
conduct of a juror is not sufficient to avoid a verdict unless the 
proof establishes that the juror’s conduct was of such character 
that prejudice may be presumed.” Auer v. Burlington Northern 
RR. Co., 229 Neb. 504, 515, 428 N.W.2d 152, 160 (1988). The 
court notes further that the misconduct complained of must, 
inter alia, have influenced the jurors in arriving at a verdict. 
Ellis v. Far-Mar-Co, 215 Neb. 736, 340 N.W.2d 423 (1983). 
Based on the evidentiary hearing conducted by the trial court, it 
is clear that the juror conduct complained of in this case, while 
indiscreet, did not influence the jurors in arriving at a verdict 
because the conduct occurred after the verdict was reached and 
sealed. We agree with the trial court’s conclusion that there was 
no juror misconduct. Appellant’s assignment of error based on 
juror misconduct is without merit. 

Appellant claims that his sentence is excessive and that its 
imposition was an abuse of discretion by the trial court. 
Appellant argues that he should have been given a term of 
probation rather than incarceration. The court notes that 
appellant was convicted of a Class III felony, punishable by a 
minimum of | year’s imprisonment and a maximum of 20 years’ 
imprisonment, a $25,000 fine, or both. See Neb. Rev. Stat. 
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§ 28-105(1) (Reissue 1989). Appellant was sentenced to | year’s 
imprisonment, ordered to obtain drug education, and ordered 
to pay costs. 

The court observes, and the parties agree, that a sentence 
imposed within the statutory limits will not be disturbed on 
appeal unless the sentencing court has abused its discretion. 
State v. Johnson, 240 Neb. 924, 485 N.W.2d 195 (1992). 
“Further, ‘[wJhether the sentence imposed is probation or 
incarceration is a matter within the discretion of the trial court, 
whose judgment denying probation will be upheld in the 
absence of an abuse of discretion.’ ” State v. Wilcox, 239 Neb. 
882, 885, 479 N. W.2d 134, 136 (1992). 

The court has carefully considered the record as a whole: and 
this assignment of error in particular. The court notes that at the 
sentencing, the trial judge rejected a sentence of probation 
because the “distribution of drugs is such a serious offense that 
a sentence of probation would depreciate the seriousness of the 
crime and promote disrespect for the law.” The sentencing 
court added: “The Court is further of the opinion in this case 
that the incident of distribution in this case is one of the least 
serious that the Court has seen and should, therefore, be a 
minimum sentence.” These comments demonstrate that the 
trial court exercised its discretion in sentencing and had an 
appreciation of the facts underlying the case. While the 
efficiency and efficacy of the enforcement effort expended in 
this case may be subject to discussion elsewhere, the fact 
remains that appellant was found guilty by a jury of 
distributing marijuana on a record which supports a 
conviction. Although probation appears to have been an 
available sentencing alternative, see Neb. Rev. Stat. 
§ 29-2260(2) (Reissue 1989), it appears that the trial court 
considered and rejected probation for reasons tailored to the 
individual facts of appellant’s case, and this court cannot 
conclude that the sentencing court abused its discretion as a 
matter of law. Accordingly, this court finds that imposition of a 
year’s imprisonment was not an abuse of discretion, and the 
sentence is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. ANTHONY D. FITZGERALD, 
APPELLANT. 
493 N.W.2d 357 


Filed October 27, 1992. No. A-91-523. 


1. Jury Instructions: Appeal and Error. On appeal, all the jury instructions given 
must be read together, and if the instructions, taken as a whole, correctly state 
the law, are not misleading, and adequately cover the issues supported by the 
pleadings and the evidence, there is no prejudicial error necessitating reversal. 

2. Jury Instructions. It is inappropriate to incorporate a defendant’s version of the 
facts into a proposed instruction, because it gives undue emphasis to defendant’s 
version of the facts rather than being a statement of controlling legal principles. 

3. Jury Instructions: Proof: Appeal and Error. To establish reversible error froma 
court’s refusal to give a requested instruction, an appellant has the burden to 
show that (1) the tendered instruction is a correct statement of the law, (2) the 
tendered instruction is warranted by the evidence, and (3) the appellant was 
prejudiced by the court’s refusal to give the tendered instruction. 

4. Verdicts: Appeal and Error. On a claim of insufficiency of the evidence, an 
appellate court will not set aside a guilty verdict in a criminal case where such 
verdict is supported by relevant evidence. 


Appeal from the District Court for Douglas County: JAMEs 
M. Murphy, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public Defender, and 
Shannon P. O’Connor for appellant. 


Don Stenberg, Attorney General, and Donald A. Kohtz for 
appellee. 


SIEvERS, Chief Judge, and CONNOLLY and MILLER-LERMAN, 
Judges. 


MILLER-LERMAN, Judge. 

Appellant, Anthony D. Fitzgerald, was convicted by a jury 
of intentional child abuse and sentenced to serve a term of 20 
months to 5 years with credit for time served. The incident 
giving rise to the conviction involved the burning by scalding 
water of the 2!/2-year-old victim, John Parker. Appellant 
claims that it was error for the trial court to refuse to give his 
requested jury instruction containing the theory of his defense, 
admitting to the lesser-included offense of negligent child 
abuse, and that the evidence was insufficient to support the 
conviction. For the reasons recited below, we affirm. 
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The record supports the following facts: On July 16, 1990, 
appellant was living with Cynthia Burse; Burse’s 2!/2-year-old 
son, John Parker; and the couple’s 1-month-old son, Anthony 
Fitzgerald, Jr. Burse left in the morning to go job hunting, 
leaving the children in the care of appellant. Sometime in the 
late morning, the victim was burned by scalding water. The 
victim was first taken by a neighbor, Herbert Coleman, to St. 
Joseph Hospital in Omaha, then life-flighted to the burn unit at 
Saint Elizabeth Community Health Center in Lincoln, where he 
remained for 2 months. This was followed by rehabilitation at 
Madonna Rehabilitation Center. 

The medical evidence shows that the victim received second 
- and third degree burns over 31 percent of his body. The area 
burned included his hands, genitalia, right leg, and right side of 
his buttocks. The victim’s left side was uninvolved, except for 
his left hand and foot and a small area around his buttocks. 
There was no evidence of splash marks on the victim’s body. Dr. 
Robert W. Gillespie, a burn specialist who examined the victim, 
testified that the burns were consistent with immersion-type 
burns. Dr. Gillespie further stated that the victim’s burns were 
not consistent with an unrestrained contact with extremely hot 
water because a child the victim’s age, if unrestrained, would 
have moved around considerably to resist and otherwise 
extricate himself from the burning water, and thus, the resulting 
burn would not have been uniform. 

Appellant gave several accounts of the incident to medical 
and police authorities investigating the events. After being 
advised of his Miranda rights, appellant first told Omaha police 
officer Theresa Thorson that he was running his own bath with 
hot water; that he left the bathroom; and that when he 
returned, the victim had climbed into the tub of hot water. 
When challenged, appellant then gave the following account 
which he testified to at trial. Appellant stated that the victim 
had vomited, that appellant was bathing him when the phone 
rang, and that the tub continued to fill with hot water while 
appellant went downstairs to answer the phone. Appellant 
claimed that when he returned, the victim was sitting in the 
scalding water. 

At trial the witnesses included Kathleen Schmitz, the 


STATE v. FITZGERALD 317 
Cite as 1 Neb. App. 315 


emergency room nurse at St. Joseph; Burse; Officer Thorson; 
Dr. Gillespie; and appellant. Exhibit 7, a videotape of the 
victim’s injuries and footage of his skin grafts and medical 
progress, was also admitted. At the jury instruction conference, 
appellant’s counsel proffered a proposed jury instruction on his 
theory of the defense in which he attempted to differentiate 
between intentional and negligent child abuse. The court 
rejected appellant’s proposed jury instruction as repetitive of 
the court’s own instruction. Following deliberations, the jury 
convicted appellant of intentional child abuse. 


PROFFERED JURY INSTRUCTION 
Appellant claims that it was prejudicial error for the court to 
have refused his proposed instruction containing his theory of 
the case. We do not agree. 
The jury instruction requested by appellant and refused by 
the court reads as follows: 

The Defendant asserts that he did not intentionally 
restrain John Parker in the hot bath water. Should the 
State fail to prove beyond a reasonable doubt that the 
Defendant intentionally restrained John Parker in the hot 
water causing the injuries, you must find him not guilty of 
intentional child abuse. 

Should you find, however, that the Defendant was 
negligent when he left John Parker unsupervised in the 
bath tub and the injuries resulted, then you should find 
him guilty of negligent child abuse. 

The court’s own instruction No. 4, as given, reads as follows: 

Under the Information in this case, depending on the 
evidence, you may find the defendant, Anthony D. 
Fitzgerald: 

(a) Guilty of child abuse; or 

(b) Guilty of negligent child abuse; or 

(c) Not guilty. 

SECTION I 

The material elements which the State must prove by 
evidence beyond a reasonable doubt in order to convict 
the defendant, Anthony D. Fitzgerald, of the crime of 
child abuse as charged in the Information are: 
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1. That on or about July 16, 1990, John Parker was a 
minor child, that is, a person less than 19 years of age; and 

2. That on or about July 16, 1990, in Douglas County, 
Nebraska, the defendant knowingly or intentionally 
caused or permitted John Parker to be placed in a 
situation that endangered his life. 

The State has the burden of proving beyond a 
reasonable doubt each and every one of the foregoing 
material elements of the crime of child abuse necessary for 
conviction. 

If you find from the evidence beyond a reasonable 
doubt that each of the foregoing material elements is true, 
it is your duty to find the defendant guilty of the crime of 
child abuse, and you shall not then consider the lesser 
included offense hereafter set forth in this Instruction. 

On the other hand, if you find the State has failed to 
prove beyond a reasonable doubt any one or more of the 
foregoing material elements, it is your duty to find the 
defendant not guilty of the crime of child abuse. You shall 
then proceed to consider the lesser included offense of 
negligent child abuse. 

SECTIONII 

The material elements which the State must prove by 
evidence beyond a reasonable doubt in order to convict 
the defendant, Anthony D. Fitzgerald, of the lesser 
included offense of negligent child abuse are: 

1. That on or about July 16, 1990, John Parker was a 
minor child, that is, a person less than nineteen years of 
age; and 

2. That on or about July 16, 1990, in Douglas County, 
Nebraska, the defendant negligently caused or permitted 
John Parker to be placed in a situation that endangered his 
life. 

The State has the burden of proving beyond a 
reasonable doubt each and every one of the foregoing 
material elements of the lesser included offense of 
negligent child abuse necessary for conviction. 

If you find from the evidence beyond a reasonable 
doubt that each of the foregoing material elements is true, 
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it is your duty to find the defendant guilty of the lesser 
included offense of negligent child abuse. 

On the other hand, if you find the State has failed to 
prove beyond a reasonable doubt any one or more of the 
foregoing material elements, it is your duty to find the 
defendant not guilty of the lesser included offense of 
negligent child abuse. 

The burden of proof is always on the State to prove 
beyond a reasonable doubt all of the material elements of 
the crime charged or included therein, and this burden 
never shifts. 

On appeal, all the instructions given must be read together, 
and if the instructions, taken as a whole, correctly state the law, 
are not misleading, and adequately cover the issues supported 
by the pleadings and the evidence, there is no prejudicial error 
necessitating reversal. State v. Williams, 239 Neb. 985, 480 
N.W.2d 390 (1992); State v. Johnson, 236 Neb. 831, 464 
N.W.2d 167 (1991). 

The court has reviewed the proposed instruction and the 
instructions as given and concludes that the instructions as 
given, taken as a whole, correctly and fairly state the law. The 
court notes that in addition to instruction No. 4, the court also 
charged the jury on the definitions of the words “knowingly,” 
“intentionally,” “negligently,” and “endanger.” Based on the 
instructions as given, the jury as fact finder was equipped to 
apply the law to the facts. 

Appellant argues that the child abuse statute, Neb. Rev. Stat. 
§ 28-707(1) (Reissue 1989), fails to clearly distinguish between 
intentional and negligent child abuse and that his proposed 
instruction should have been given because it would have 
clarified “the confusion in the [child abuse] statute.” Brief for 
appellant at 11. The court concludes, as a matter of law, that 
instruction No. 4, as given, adequately distinguished between 
intentional and negligent child abuse and that the failure to give 
appellant’s proposed charge was not error. The court further 
observes that since appellant’s proposed instruction 
incorporated appellant’s version of the facts such that it gave 
undue emphasis to his version of the facts rather than being a 
statement of controlling legal principles, it was not an 
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appropriate instruction. See United States v. Davis, 597 F.2d 
1237 (9th Cir. 1979). 
The court observes: 

To establish reversible error from a court’s refusal to 
give a requested instruction, an appellant has the burden 
to show that (1) the tendered instruction is a correct 
statement of the law; (2) the tendered instruction is 
warranted by the evidence; and (3) the appellant was 
prejudiced by the court’s refusal to give the tendered 
instruction. 

State v. Reynolds, 235 Neb. 662, 691, 457 N.W.2d 405, 423 
(1990). Appellant has failed to establish the foregoing, and the 
court’s refusal to give appellant’s proposed instruction was not 
error. 


SUFFICIENCY OF THE EVIDENCE 

Appellant argues that the evidence lacks probative value and 
that it is insufficient, as a matter of law, to support a 
conviction. The court does not agree. 

The court notes that the trial of this case consumed 2 days 
and that the transcribed testimony amounts to nearly 200 
pages. While there is conflict in the evidence, the court finds, as 
a matter of law, that there was sufficient evidence to support 
the conviction beyond a reasonable doubt. See State v. 
Williams, 239 Neb. 985, 480 N. W.2d 390 (1992). 

The court notes that appellant gave various versions of the 
incident to different witnesses. Consistent in each account given 
by appellant is the portrayal of the victim sitting in a tub of hot 
water. Appellant’s account is not consistent with the medical 
evidence indicating that both hands and only the right leg and 
buttock had second and third degree burns. The medical 
evidence was of such a character that the jury was properly 
assisted by a skilled professional, Dr. Gillespie, who opined as 
to the cause and extent of the injury and testified that the burns 
were consistent with an immersion-type burn. 

The court observes that in reviewing a criminal conviction, it 
is not the province of this court to resolve conflicts in the 
evidence, pass on the credibility of witnesses, determine the 
plausibility of explanations, or weigh the evidence. Such 
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matters are for the finder of fact, and the verdict of the jury 
must be sustained if, taking the view most favorable to the 
State, there is sufficient evidence to support it. State v. Smith, 
240 Neb. 97, 480 N. W.2d 705 (1992); State v. Williams, supra. 

As noted above, the witnesses at trial included Nurse 
Schmitz, Burse, Officer Thorson, Dr. Gillespie, neighbor 
Coleman, and appellant. The record was amplified by 
photographs and a video of the victim and his injuries. The 
court notes that Dr. Gillespie’s testimony in particular, to the 
effect that the victim suffered immersion-type burns from 
being dipped in scalding water, is of probative value and 
represents the kind of evidence on which a fact finder may rely. 
On aclaim of insufficiency of the evidence, an appellate court 
will not set aside a guilty verdict in a criminal case where such 
verdict is supported by relevant evidence. State v. Williams, 
supra. The court further observes that the issue of appellant’s 
intent was properly submitted to the jury, that intent is often 
proven by circumstantial evidence, and that on appeal the State 
“is entitled to have all conflicting evidence, direct and 
circumstantial, viewed in its favor.” State v. Morley, 239 Neb. 
141, 149, 474 N.W.2d 660, 666 (1991). Viewing the evidence asa 
whole, we find there was ample evidence to support the jury’s 
verdict of intentional child abuse. 

For the foregoing reasons, the jury’s verdict is affirmed. 

AFFIRMED. 


GLENN R. WAITE, PERSONAL REPRESENTATIVE OF THE ESTATE OF 
HARRIET I. WAITE, DECEASED, APPELLANT, V. W. SCOTT 
CARPENTER, M.D., ETAL., APPELLEES. 

496 N.W.2d 1 


Filed October 27, 1992. Nos. A-91-923, A-91-924, A-91-925. 


1. Attorney and Client. An individual may represent himself or herself and 
participate in trials and legal proceedings on his or her own behalf. However, one 
who is not an attorney may not represent others in legal proceedings, nor may 
such a person practice law for others. 
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. The rule against nonattorneys appearing in a representative capacity 
cannot be avoided by subterfuge. 

3. Summary Judgment: Proof. Once a movant for summary judgment has 
established facts entitling him or her to summary judgment, the nonmovant has 
the burden of presenting evidence to show an issue of material fact which 
prevents a judgment asa matter of law. 


Appeal from the District Court for Scotts Bluff County: 
ALFRED J. KORTuM, Judge. Affirmed. 


Jim L. Brown, of Dawson & Brown, P.C., for appellant. 


William M. Lamson, Jr., and Mark E. Novotny, of Kennedy, 
Holland, DeLacy & Svoboda, for appellees Carpenter et al. 


James A. Snowden and Paula J. Metcalf, of Knudsen, 
Berkheimer, Richardson & Endacott, for appellee Regional 
West Medical Center. 


SIEVERS, Chief Judge, and CONNOLLY and MILLER-LERMAN, 
Judges. 


SIEVERS, Chief Judge. 

An allegation of the unauthorized practice of law resulted in 
an evidentiary hearing and in the district court for Scotts Bluff 
County’s dismissal of these three cases, which we have 
combined for our review and opinion. 


THE PARTIES AND THE PLEADINGS 

These three lawsuits were filed by Glenn R. Waite, personal 
representative of the estate of Harriet I. Waite, deceased, and 
alleged acts of negligence against Harriet Waite. Waite was 
appointed personal representative of Harriet Waite’s estate on 
January 2, 1991, by the county court for Sheridan County, 
Nebraska. Thereafter, a number of lawsuits were filed, 
including these three on April 8, 1991. Styled as 
“Complaint[s],” these suits named 10 defendants, which 
included a hospital, a medical group, 5 doctors, 2 registered 
nurses, and | licensed practical nurse. 

The first “Complaint” filed was a negligence claim for 
failure to render appropriate professional services in the 
diagnosis and treatment of polymyositis from November 25, 
1986, to April 17, 1989 (case No. A-91-923); the second 
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negligence “Complaint” alleged the failure to render 
professional services in the diagnosis and treatment of a 
neurological injury, central pontine myelinolysis with 
aspiration pneumonia, from April 2 to 17, 1989 (case No. 
A-91-924); and the third “Complaint” alleged the failure to 
protect the “subject from harm” and to supervise “the quality 
of care” during the time period of April 14 to 17, 1989 (case No. 
A-91-925). 

In two of these three lawsuits, a series of five “Complaint[s]” 
for damages was filed. In the third lawsuit, four 
“Complaint[s]” were filed. The final “Complaint” in each case 
was filed in late June to mid-July 1991. In the interest of 
limiting this opinion to that which is germane, we dispense with 
the particulars of the “Complaint[s].” It is sufficient to state 
that the actions asserted negligence in numerous respects on the 
part of the named health care providers, which negligence 
ceased on April 17, 1989. Although it is clear from the pleadings 
that Harriet Waite is deceased, her date of death is not 
specifically alleged, nor is her relationship with Waite set forth, 
except that he is the personal representative of her estate. 
However, each of the first three “Complaint[s]” states that the 
relief sought is to recover damages for “the next of kin.” 

The defendants, through their attorneys, filed a variety of 
pleadings, including demurrer, motion for nonresident cost 
bond, motion to make more definite and certain, motion to 
strike or in the alternative to make more definite and certain, 
motion for summary judgment, and motion to strike pleadings 
and to dismiss. It is clear that some, if not all, of the amended 
“Complaint[s]” were filed as a result of the defendants’ motion 
practice. 


EVIDENCE AND TRIAL COURT RULING 

On September 3, 1991, the district court held a hearing on the 
motions for summary judgment and the motion to strike 
pleadings and to dismiss filed on the ground that Waite was 
engaged in the unauthorized practice of law, thereby making 
the pleadings he filed a nullity. Waite appeared at that hearing 
with counsel from Cheyenne, Wyoming. Waite’s counsel was a 
member of the Nebraska bar, but appeared solely for purposes 
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of the hearing rather than entering a general appearance as 
counsel in the cases. The evidence at that hearing included an 
affidavit from the executive director of the Nebraska State Bar 
Association stating that Waite is not an attorney licensed and 
admitted to practice in the State of Nebraska. A second 
affidavit was received from one of the defendants’ attorneys, 
asserting that Waite had filed the pleadings and that they “were 
ostensibly drafted by Glenn R. Waite.” The pleadings referred 
to in the defendants’ affidavits included interrogatories and 
objections to interrogatories, as well as the “Complaint(s].” 
Waite filed his own affidavit, asserting that he was appointed as 
personal representative of the estate of Harriet Waite and that 
he was the plaintiff in the cases before the district court for 
Scotts Bluff County. 

After considering the affidavits and testimony, along with 
the extensive pleadings, the district court found that the 
defendants were entitled to judgment as a matter of law, citing 
Back Acres Pure Trust v. Fahnlander, 233 Neb. 28, 443 N.W.2d 
604 (1989). The district court further stated that there was no 
genuine issue as to any material fact and that “{s]ummary 
judgment of dismissal is entered for the defendants and against 
the plaintiff.” Waite perfected his appeal to this court from the 
dismissal of the three lawsuits. 


ASSIGNMENT OF ERROR 
Waite does not assert any procedural or evidentiary 
assignments of error. His sole assignment of error is that the 
district court erred in granting summary judgment and in 
dismissing the actions filed by Waite. 


DISCUSSION 
It is uncontroverted that Waite is not an attorney, and 
therefore, the result in this case turns on whether he, as a 
nonattorney, was engaged in the unauthorized practice of law. 
The controlling statute is Neb. Rev. Stat. § 7-101 (Reissue 
1991): 

Except as provided in section 7-101.01 [relating to 
certified law students], no person shall practice as an 
attorney or counselor at law, or commence, conduct or 
defend any action or proceeding to which he is not a party, 
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either by using or subscribing his own name, or the name 
of any other person, or by drawing pleadings or other 
papers to be signed and filed by a party, in any court of 
record of this state, unless he has been previously admitted 
to the bar by order of the Supreme Court of this state. No 
such paper shall be received or filed in any action or 
proceeding unless the same bears the endorsement of some 
admitted attorney, or is drawn, signed, and presented by a 
party to the action or proceeding. It is hereby made the 
duty of the judges of such courts to enforce this 
prohibition. Any person who shall violate any of the 
provisions of this section shall be guilty of a Class III 
misdemeanor, but this section shall not apply to persons 
admitted to the bar under preexisting laws. 

There is no doubt than an individual may represent himself 
or herself and participate in trials and legal proceedings on his 
or her own behalf. See State v. Warford, 223 Neb. 368, 389 
N.W.2d 575 (1986). However, it is equally clear that one who is 
not an attorney may not represent others in legal proceedings, 
nor may such a person practice law for others. The Nebraska 
Supreme Court in Back Acres Pure Trust vy. Fahnlander, 233 
Neb. 28, 443 N.W.2d 604 (1989), cited with approval the 
decision of the Supreme Court of Hawaii, Jn re Ellis, 53 Haw. 
23, 487 P.2d 286 (1971), which held that a duly appointed 
trustee may not present pro se arguments in the courts of 
Hawaii because in this capacity, the trustee would be 
representing interests of others and would therefore be engaged 
in the unauthorized practice of law. 

In the case at hand, Waite, as the personal representative, 
argues that he is representing himself as a party and therefore is 
not engaged in the practice of law. However, this is simply a 
misapprehension of the role of a personal representative. Under 
Nebraska law, a personal representative “is a fiduciary who 
shall observe the standards of care applicable to trustees... .” 
Neb. Rev. Stat. § 30-2464(a) (Reissue 1989). In the various 
“Compilaint[s],” facts are alleged which assert predeath injuries 
by the defendants, or at least by some of them, to the decedent. 
Section 30-2464(c) gives the personal representative authority 
to bring suit on any cause of action which survives the 
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decedent’s death. In addition, any action for wrongful death 
“shall be brought by and in the name of the person’s personal 
representative for the exclusive benefit of the widow or 
widower and next of kin.” Neb. Rev. Stat. § 30-810 (Cum. 
Supp. 1992). Finally, the wrongful death statutes create a cause 
of action unknown at common law and one to be brought only 
by the personal representative. See Rhein v. Caterpillar Tractor 
Co., 210 Neb. 321, 314N.W.2d 19 (1982). 

An accurate characterization of these lawsuits is that they are 
wrongful death actions for medical negligence brought by a 
personal representative with the purpose, as stated in the first 
“Complaint” in each case, to recover damages for “the next of 
kin.” 

With the foregoing factual predicate based solely upon the 
allegations of Waite’s various pleadings, we conclude that he is 
acting in a representative capacity in the courts of this state, 
contrary to the law of this state as expressed in § 7-101 and Back 
Acres Pure Trust v. Fahnlander, supra. 

Waite attempts to overcome this obvious conclusion by 
asserting that since the defendants did not prove at the motion 
for summary judgment hearing that he was not the sole heir, he 
still may represent himself in bringing this action. Although we 
believe our conclusion that he is a nonattorney personal 
representative acting in a representative capacity is dispositive 
of this case, we address Waite’s “sole heir argument.” 

As we understand Waite’s proposition, a sole heir who is 
appointed as personal representative may bring a wrongful 
death action without being an attorney and still not run afoul of 
the statutes prohibiting the unauthorized practice of law. Part 
and parcel of Waite’s argument is the claim that the burden of 
proof rests upon the defendants to show that Waite was not 
Harriet Waite’s sole heir. Waite did not offer an affidavit or 
other proof at the hearing on the motion for summary 
judgment asserting that he was the sole heir. Nonetheless, we 
decline to adopt a rule of law built upon a factual subterfuge 
which Waite would perpetrate on this court, particularly when 
he obviously knows about Harriet Waite’s family. The rule 
against nonattorneys appearing in a representative capacity 
cannot be avoided by subterfuge. See Niklaus v. Abel 
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Construction Co., 164 Neb. 842, 83 N.W.2d 904 (1957). 

Our inhospitable reception of Waite’s argument is premised 
upon two grounds: (1) the law in this jurisdiction regarding the 
burden of proof in summary judgment proceedings and (2) 
various allegations in the “Complaint{s]” showing that Waite is 
not the sole heir. 

Addressing the factual allegations first, in cases Nos. 
A-91-923 and A-91-924 there are allegations of ‘extra financial 
burdeons [sic] on spouse.” In case No. A-91-925, there is an 
allegation that one of the defendant doctors recorded false 
information on the medical record “in reference to a family 
conference held on April 16, 1989,” and further, that the 
decedent’s “daughter requested resuscitation but none was 
done.” Finally, in case No. A-91-923, Waite sets forth a quote 
from one of the defendant doctors: “I talked with her husband 
and they are going to begin remodeling the bathroom .. . .” 
Thus, from Waite’s pleadings, there are allegations of a family, 
a daughter, and a spouse. This is the factual basis for our cold 
reception to Waite’s sole heir argument. 

Those factual allegations of Waite’s various “Complaint[s]” 
are considered in conjunction with the often-cited rule that once 
the movant for summary judgment has established facts 
entitling him or her to summary judgment, the nonmovant has 
the burden of presenting evidence to show an issue of material 
fact which prevents a judgment as a matter of law. See 
Barelmann v. Fox, 239 Neb. 771, 478 N.W.2d 548 (1992). Even 
if we were to assume some validity in Waite’s sole heir 
argument, it is abundantly clear that the burden was upon him 
to establish that he was the sole heir given his own allegations of 
the existence of “family,” “spouse,” “husband,” and 
“daughter.” He failed to do this, and therefore, no issue of 
material fact was present. Accordingly, we conclude that not 
only was Waite acting in a representative capacity as personal 
representative for the estate of Harriet Waite, but also that he 
was not the sole heir of Harriet Waite. 

We now turn to the question of whether Waite was engaged in 
the practice of law. In the 3 cases under consideration here, 
there are a total of 14 “Complaint[s]” signed by Waite. As 
wrongful death actions, they are of the type which may only be 


328 t NEBRASKA APPELLATE REPORTS 


maintained by a personal representative, and as stated, a 
nonlawyer may represent himself or herself, but may not act as 
the legal representative for anyone else. This rule includes a 
nonattorney personal representative acting for an estate. 
Obviously, the personal representative who brings a wrongful 
death suit is bringing it for the benefit of the other heirs, and 
those persons are entitled to have their legal interests 
represented by one who is trained and licensed to do so. This is 
not to say that personal representatives must be attorneys, but, 
rather, that one who seeks to represent the legal interests of the 
personal representative must be an attorney. This rule protects 
the estate, its heirs, and its creditors. 

The Nebraska Supreme Court has held that the term 
“practice of law” includes the trial of causes in court and the 
preparation of pleadings to be filed in court. State, ex rel. 
Wright, v. Barlow, 131 Neb. 294, 268 N.W. 95 (1936). See, also, 
State, ex rel. Hunter, v. Kirk, 133 Neb. 625, 276 N.W. 380 
(1937); Spier v. Thomas, 131 Neb. 579, 269 N.W. 61 (1936). The 
statute, § 7-101, prevents the filing of any paper in any action 
“unless the same bears the endorsement of some admitted 
attorney, or is drawn, signed, and presented by a party to the 
action or proceeding.” Here, the pleadings were not signed by 
an admitted attorney, but, rather, by Waite, and it is only where 
a party acts in a nonrepresentative capacity that he may file his 
own pleadings. There can be no question that Waite was 
engaged in the practice of law in violation of § 7-101. 

The district court for Scotts Bluff County found that there 
was no genuine issue of material fact and that the defendants 
were entitled to judgment as a matter of law, citing Back Acres 
Pure Trust v. Fahnlander, 233 Neb. 28, 443 N.W.2d 604 (1989). 
The court entered summary judgment for the defendants 
against the plaintiff and dismissed Waite’s actions. Accordingly, 
we now consider whether the district court correctly dismissed 
Waite’s lawsuits. 

In Back Acres Pure Trust, E.L. Peister, a nonlawyer and 
nonparty, filed a brief and argued to the Supreme Court ona 
pro se basis. The Supreme Court said that Peister had 
represented to the trial court that he was a trustee and that he 
would furnish the appropriate evidence thereof, but no such 
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showing was made. He had signed the appellants’ brief on 
behalf of himself and the appellants, but in actuality he had no 
authority to appear pro se as a trustee “and certainly not as a 
representative of appellants.” Jd. at 29, 443 N.W.2d at 605. The 
Supreme Court said that because “Peister had no authority to 
file a brief in this matter, either in his own behalf or on behalf of 
appellants, appellants’ briefs are ordered stricken, and the 
appeal is dismissed.” Jd. 

Niklaus v. Abel Construction Co., 164 Neb. 842, 83 N.W.2d 
904 (1957), involved a petition with nine causes of action 
alleging illegal contracts, and payments thereunder, by the city 
of Lincoln to Abel Construction Company. The plaintiff, 
William Niklaus, brought the action “for the benefit and in 
behalf of the City of Lincoln” and prayed for judgment “for 
benefit of city of Lincoln, Nebraska” in the sum of $1,000,000. 
Id. at 843, 83 N.W.2d at 906-07. Niklaus was a disbarred 
attorney who had never been reinstated, and the court adopted 
therulethat “ ‘[w]hile a layman may represent himself in court 
he cannot even on a single occasion represent another, whether 
for a consideration or not.’ ” Jd. at 852, 83 N.W.2d at 911. 

The court found that Niklaus conceived the action, made the 
investigation, and drafted the petition. He was characterized as 
“the moving spirit,” and his participation was said to be “not 
casual but persistent and continuous.” Jd. The court adopted 
the rule that proceedings in a suit by a person not entitled to 
practice law are a nullity, and the suit may be dismissed. The 
court in Niklaus recognized that dismissal was a drastic remedy 
and is not required in all cases, but that the extent of the 
unlawful practice by Niklaus required dismissal. The court held 
that “[{t]he flagrant and persistent unlawful practice of law in 
this case by Mr. Niklaus requires that the proceedings be held to 
be a nullity and the action dismissed.” Jd. at 852-53, 83 N.W.2d 
at 911. 

At this juncture, we quote from Niklaus: 

This action is not taken for the benefit of lawyers who 
are duly admitted to the practice of the law in this state. As 
was said by the Supreme Court of Colorado in Bennie v. 
Triangle Ranch Co., 73 Colo. 586, 216 P. 718, it is “for the 
protection of citizens and litigants in the administration of 
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justice, against the mistakes of the ignorant on the one 
hand, and the machinations of unscrupulous persons on 
theother....” 

164 Neb. at 852, 83 N.W.2d at 911. 

We also find it appropriate to quote the rationale concerning 
the prohibition against the unauthorized practice of law from 
State, ex rel. Wright, v. Barlow, 131 Neb. 294, 268 N.W. 95 
(1936): 

This court possesses inherent power to protect itself and 
its officers from any unlawful interference with its 
functions as a court. This it may do, not only for the 
purpose of protecting the court and its officers, but in the 
interest of the public at large to prevent it from being 
exploited and injured by one unlawfully assuming to act as 
an officer of the court. There are many instances where 
persons’ rights have been jeopardized and sacrificed 
because of following the counsel and advice of unlicensed 
persons, giving or attempting to give legal advice. 
Id. at 302, 268 N.W. at 98-99. 

In summary, the rule against nonattorneys practicing law for 
others is not to perpetuate a professional monopoly, but, rather, 
(1) to protect citizens from injury caused by the ignorance and 
lack of skill on the part of those who are untrained and 
inexperienced in the law, (2) to protect the courts in their 
administration of justice from interference by those who are 
unlicensed and are not officers of the court, and (3) to prevent 
the unscrupulous from using the legal system for their own 
purposes to the harm of the system and those who may 
unknowingly rely upon them. 

We first address the administration of justice and observe 
that on September 3, 1991, the district court for Scotts Bluff 
County, with both judges present (apparently because of their 
method of assignment of cases), took up five lawsuits filed by 
Waite arising out of the death of Harriet Waite. We have only 
three of those five cases before us, but observe that there is an 
obvious multiplicity of litigation when one or two lawsuits 
surely would have covered all of the claims and the defendants. 
In addition, there is a corresponding multiplicity of effort on 
the part of the district court, and now this court, in dealing with 
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Waite’s multiple cases. 

Waite attempted to bring these lawsuits for the next of kin, 
which as we have observed quite probably included a husband, 
a daughter, and other family. He filed the lawsuits a matter of 
days before the running of the statute of limitations. It serves no 
purpose to discuss the allegations in detail except to observe 
that after numerous “Complaint[s},” Waite had not stated a 
proper cause of action. At the simplest level, to the extent that 
the heirs were relying upon Waite to prosecute a medical 
negligence action for the death of Harriet Waite, he was unable . 
to take the basic first step by filing a proper petition which 
stated a cause of action against each of the people or entities he 
was trying to sue. To the extent that heirs relied on Waite, their 
reliance was misguided because he tried to do that which he was 
legally prohibited from doing, and obviously incapable of 
accomplishing. 

In this regard, we observe that litigation involving allegations 
of medical negligence is difficult and specialized work. Duly 
admitted and licensed lawyers often seek the assistance of other 
lawyers who possess particular skills acquired through training 
and experience in order to ensure effective representation for 
their clients who seek to assert such claims. In other words, 
Waite was treading where some lawyers fear to go. 

When we view the matter from the perspective of the 
defendants, W. Scott Carpenter and Regional West Medical 
Center were unnecessarily named as defendants in all three of 
these cases. Defendant Terry Himes was named in two of the 
cases. A person should not be vexed more than once for the 
same cause. See Security State Bank vy. Gugelman, 230 Neb. 
842, 434N.W.2d 290 (1989). 

We believe that the violations of the statutory prohibition 
against the unauthorized practice of law by Waite were flagrant 
and persistent. We do not know whether the cases have one 
shred of merit, but if so, the heirs may well have been harmed 
by Waite’s unskilled attempts to prosecute these actions on their 
behalf. Finally, the defendants and the courts were 
unnecessarily vexed and faced with duplicative lawsuits. 

Waite argues that the district court for Scotts Bluff County 
abused its discretion by failing to give him time in which to 
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secure counsel prior to the dismissal of the actions and that his 
multiple pleadings were in response to motions filed by the 
defendants. No authority is cited for the proposition that the 
defendants should defend less aggressively or allow the plaintiff 
to use improper pleadings merely because the lawsuit is being 
brought by one unauthorized to do so, and we think the law is 
clearly otherwise. If the district court for Scotts Bluff County, 
and now this court, were to allow Waite additional time for the 
retention of counsel instead of using dismissal as the remedy, 
then Waite would have engaged in the unauthorized practice of 
law to the possible detriment of the heirs, the defendants, and 
the courts with complete impunity. The district court did not 
abuse its discretion in failing to give Waite time to retain 
counsel. We decline to save him from the consequences of his 
acts. Given that Harriet Waite died nearly 2 years prior to the 
institution of suit, Waite had ample time to retain counsel prior 
to the filing of these cases. 

For the reasons stated above, the decisions of the district 
court dismissing these three cases are affirmed in all respects. 

AFFIRMED. 


ANN MARIE DWoRAK, APPELLEE, V. ANTHONY Ray FUGIT, 
APPELLANT. 
495 N.W.2d 47 


Filed November 10, 1992. No. A-90-1254. 


1. Paternity: Child Support. Pursuant to Neb. Rev. Stat. §§ 43-1402 and 43-1406 
(Reissue 1988), child support in a filiation proceeding is characterized as 
“equitable” in nature, and the issue of child support is initially left to the 
discretion of the trial court. 

2. Paternity: Child Support: Appeal and Error. Review of a trial court’s judgment 
in awarding child support in a filiation proceeding is de novo on the record to 
determine whether there has been an abuse of discretion by the trial judge, 
whose judgment will be upheld in the absence of an abuse of discretion. 
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3. Child Support. The courts have frequently observed that both parents have a 
duty to support their minor children. 


4. . The amount of child support awarded is a function of the status, 
character, and situation of the parties. 
5. . The primary consideration in determining the level of child support 


payments is the best interests of the child. 

6. Child Support: Rules of the Supreme Court. Nebraska Child Support 
Guidelines apply to child support awards made from and after October 1, 1987. 

7. Child Support: Rules of the Supreme Court: Presumptions. The court may 
deviate from the Nebraska Child Support Guidelines where one or both parties 
have provided sufficient evidence to rebut the presumption that the guidelines 
should be applied. 

8. Child Support: Rules of the Supreme Court. Where the earning capacity of a 
party is sufficiently different than his or her income at trial, the courts in their 
equitable capacity will deviate from application of the Nebraska Child Support 
Guidelines. : 

9. Paternity: Child Support. In a filiation action, the trial court is permitted to 
award day-care expenses independent of and in addition to child support based 
onall the circumstances of the parties. 

10. Rules of the Supreme Court: Appeal and Error. In Nebraska, the proper filing of 
; an appeal vests the appellee with the right to cross-appeal, and the appellee need 
only assert the cross-appeal in the appellee’s brief, as provided by Neb. Ct. R. of 
Prac. 9D(4) (rev. 1992). 
: . A cross-appeal exists in this state only by virtue of the rules of 
the Nebraska Supreme Court. 
12. Rules of the Supreme Court: Jurisdiction: Appeal and Error. To perfect a 
cross-appeal, an appellee must comply with the rules in order for an appellate 
court to attain jurisdiction. 


Appeal from the District Court for Douglas County: KEITH 
HowarbD, Judge. Affirmed. 


Michael L. Munch, of Hascall, Jungers & Garvey, for 
appellant. 


Elizabeth Stuht Borchers, of Marks & Clare, for appellee. 


SIEVERS, Chief Judge, and CoNNoLLy and MILLER-LERMAN, 
Judges. 


MILLER-LERMAN, Judge. 

Ann Marie Dworak, appellee, commenced a filiation 
proceeding against Anthony Ray Fugit, appellant, pursuant to 
Neb. Rev. Stat. ch. 43, art. 14 (Reissue 1988). The district court 
entered judgment that Fugit is the father of David Anthony 
Dworak. The trial court further ordered Fugit to pay child 
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support of $150 per month, day-care expenses of $96.75 per 
month, pregnancy-related medical bills of $1,178, and genetic 
testing expenses of $130. The trial court established a visitation 
schedule and ordered Fugit to assume medical insurance 
coverage for the child when employment permitted. Fugit 
appeals the trial court’s order, claiming that (1) the child 
support awarded is excessive and (2) the day-care expense 
awarded was error because it disregards whether the day-care 
expense is work related or school related. For the reasons 
recited below, the trial court’s order is affirmed. 

Pursuant to §§ 43-1402 and 43-1406, child support in a 
filiation proceeding is characterized as “equitable” in nature, 
and the issue of child support is initially left to the discretion of 
the trial court. Lancaster v. Brenneis, 227 Neb. 371, 417 
N.W.2d 767 (1988). Based on this record, an appellate court’s 
“review of a trial court’s judgment is de novo on the record to 
determine whether there has been an abuse of discretion by the 
trial judge, whose judgment will be upheld in the absence of an 
abuse of discretion.” Jd. at 374, 417 N.W.2d at 769. See, 
generally, Adcock v. Adcock, 239 Neb. 705, 477 N.W.2d 583 
(1991). In cases interpreting predecessor statutes to § 43-1406, 
it has also been said that the trial court’s “award may not be 
disturbed unless discretion has been abused and the amount 
fixed is manifestly excessive.” Race v. Mrsny, 155 Neb. 679, 
681, 53 N.W.2d 88, 89 (1952). 

According to the record, in December 1989, Dworak filed a 
“Petition to Establish Paternity” of David Anthony Dworak, 
born May 16, 1989. Following discovery, including two 
motions to compel filed against Fugit, the case was tried in 
Douglas County District Court on October 23, 1990. At trial, 
Fugit admitted he was the natural father of the child. 

The testimony at trial regarding earnings shows that Dworak 
worked part time at Younkers Department Store and that she 
had year-to-date earnings of $4,376.96 as of October 13, 1990. 
She testified that she was a full-time industrial psychology 
student at the University of Nebraska at Omaha and that she 
incurred approximately $45 per week in day-care expenses. 
Dworak testified that she had received a total of $75 from Fugit 
since the birth of their child. 
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With respect to Fugit’s earnings, the trial evidence shows that 
Fugit’s gross earnings for the 4 years prior to trial were as 
follows: 


1986 $10,187.32 
1987 8,392.86 
1988 4,553.70 
1989 10,212.09 


Fugit testified that he had voluntarily left his Westin Hotels and 
Resorts employment in the spring of 1990 to start a restaurant 
cleaning business, that at the time of trial he had net income of 
$57 per month, and that he resided with his parents. 

On November 13, 1990, the trial court ordered, inter alia, 
that Fugit pay $150 per month child support and $96.75 per 
month day-care expenses. Fugit’s motion for new trial was 
denied, and this appeal followed. 

On appeal, Fugit argues that in setting child support at $150 
per month, the trial court erroneously disregarded Fugit’s 
income of $57 per month; that based on the Nebraska Child 
Support Guidelines, Fugit would owe nothing; and that the 
day-care expense award of $96.75 per month was an abuse of 
discretion. We do not agree. 

The courts have frequently observed that both parents havea 
duty to support their minor children. Knippelmier y. 
Knippelmier, 238 Neb. 428, 470 N.W.2d 798 (1991); Druba y. 
Druba, 238 Neb. 279, 470 N. W.2d 176 (1991); Coffey v. Coffey, 
205 Neb. 191, 286 N.W.2d 753 (1980). The amount of child 
support awarded is a function of the status, character, and 
situation of the parties. Hamm v. Hamm, 228 Neb. 294, 422 
N.W.2d 336 (1988). The primary consideration in determining 
the level of child support payments is the best interests of the 
child. Phelps v. Phelps, 239 Neb. 618, 477 N.W.2d 552 (1991). 

In establishing child support awards, it has been held that the 
Nebraska Child Support Guidelines apply to child support 
awards made from and after October 1, 1987. Stuczynski v. 
Stuczynski, 238 Neb. 368, 471 N.W.2d 122 (1991). The court 
may “deviate from the guidelines where one or both parties 
have provided sufficient evidence to rebut the presumption that 
the guidelines should be applied.” Czaplewski v. Czaplewski, 
240 Neb. 629, 631, 483 N.W.2d 751, 752 (1992). Accord Polly v. 
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Polly, ante p. 121, 487 N.W.2d 558 (1992). Where the earning 
capacity of a party is sufficiently different than his or her 
income at trial, the courts in their equitable capacity will deviate 
from application of the child support guidelines. See, 
Knippelmier v. Knippelmier, supra; State v. Smith, 231 Neb. 
740, 437 N. W.2d 803 (1989). 

The court finds the case of State v. Smith, supra, similar to 
the instant case. In Smith, the putative father in a paternity 
action had earned $18,000 per year as a state brand inspector. 
After learning that he was accused of being the father of the 
child in question, Smith quit his job to work at his parents’ 
ranch, receiving room and board, but no compensation. 
“Based upon his earning capacity, as evidenced by his earnings 
as a brand inspector,” the Nebraska Supreme Court affirmed 
the trial court’s order requiring Smith to pay $200 per month in 
child support. Jd. at 744, 437 N.W.2d at 806. In the instant case, 
Fugit has demonstrated through prior employment that he has 
the earning capacity to make more income than he was 
receiving at the time of trial. At this time, Fugit’s parental 
obligations may not permit him the luxury of promoting a new 
cleaning service and earning less than his demonstrated 
capacity. The trial court did not abuse its discretion in making 
the child support award. 

With respect to Fugit’s claimed error that he should not be 
obliged to pay day-care expenses because some or all of those 
expenses are occasioned by Dworak’s attending school, this 
court finds no abuse of discretion. Pursuant to the Nebraska 
Child Support Guidelines and dissolution cases involving day 
care, which we logically apply to this filiation action, the trial 
court is permitted to award day-care expenses independent of 
and in addition to child support based on all the circumstances 
of the parties. See, Knippelmier v. Knippelmier, supra; Fooks v. 
Fooks, 226 Neb. 525, 412 N.W.2d 469 (1987). A review of the 
evidence supports the conclusion that the day-care expense of 
the child was adequately proved and that the award was 
' reasonable. The trial court did not abuse its discretion in 
making the day-care award. 

In her brief, Dworak claims that the trial court erred in 
failing to grant her request for attorney fees. In Nebraska, the 
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proper filing of an appeal vests the appellee with the right to 
cross-appeal, and the appellee need only assert the cross-appeal 
in the appellee’s brief, as provided by Neb. Ct. R. of Prac. 9D(4) 
(rev. 1992). Neb. Ct. R. of Prac. 1E (rev. 1992). 

Rule 9D(4) requires that when the brief of an appellee 
presents a cross-appeal, it is to be noted on the cover of the brief 
and set forth in a separate division of the brief entitled “brief on 
cross-appeal” and that the cross-appeal “shall be prepared in 
the same manner and under the same rules as the brief of 
appellant.” 

A cross-appeal exists in this state only by virtue of the rules of 
the Nebraska Supreme Court. Williams vy. Gering Pub. 
Schools, 236 Neb. 722, 463 N.W.2d 799 (1990). To perfect a 
cross-appeal, an appellee must comply with the rules in order 
for an appellate court to attain jurisdiction. Jd. Dworak’s brief 
does not comply with the rules for proper presentation of a 
cross-appeal, and, therefore, the court does not have 
jurisdiction over the issue of attorney fees. 

Based on the record and the circumstances of the parties 
reflected therein, the trial court did not abuse its discretion in 
ordering Fugit to pay child support of $150 per month and 
day-care expenses of $96.75 per month. The order of the trial 
court is affirmed. 

AFFIRMED. 


WILLIAM TIMOTHY ADAMS AND CAROL ADAMS, APPELLEES, V. 
AMERICAN CYANAMID COMPANY, A CORPORATION, APPELLANT. 
498 N.W.2d 577 


Filed November 10, 1992. No. A-91-944. 


I. Directed Verdict: Evidence. A trial court should direct a verdict as a matter of 
law only when the facts are conceded, undisputed, or such that reasonable minds 
can draw but one conclusion therefrom. The party against whom the motion is 
made is entitled to have every controverted fact resolved in his or her favor and 
to have the benefit of every inference which can reasonably be drawn from the 
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evidence. If there is any evidence which will sustain a finding for the party 
against whom the motion is made, the case may not be decided as a matter of 
law. 

Judgments: Verdicts. On a motion for judgment notwithstanding the verdict, the 
moving party is deemed to have admitted as true all the material and relevant 
evidence admitted which is favorable to the party against whom the motion is 
directed, and, further, the party against whom the motion is directed is entitled 
tothe benefit of all proper inferences which can be deduced therefrom. 

Products Liability: Proof. To recover on a claim of strict liability in tort for a 
defectively designed product, a plaintiff must prove the following by a 
preponderance of the evidence: (1) The defendant placed the product on the 
market for use and knew, or in the exercise of reasonable care should have 
known, that the product would be used without inspection for defects; (2) the 
product was in a defective condition when it was placed on the market and left 
the defendant’s possession; (3) the defect was the proximate or a proximately 
contributing cause of plaintiff’s injury sustained while the product was being 
used in the way and for the general purpose for which it was designed and 
intended; (4) the defect, if existent, rendered the product unreasonably 
dangerous and unsafe for its intended use; and (5) plaintiff's damages were a 
direct and proximate result of the alleged defect. 

Products Liability: Words and Phrases. The term “unreasonably dangerous” 
means that the product has a propensity for causing physical harm beyond that 
which would be contemplated by the ordinary user or consumer who purchases 
it, with the ordinary knowledge common to the foreseeable class of users as to its 
characteristics. 

Uniform Commercial Code: Sales: Vendor and Vendee: Breach of Warranty: 
Proof. After goods are accepted, the buyer has the burden of establishing any 
breach with respect to those goods. 

Uniform Commercial Code: Sales: Breach of Warranty: Proof. To establish a 
prima facie case for breach of warranty there must be proof that there was a 
deviation from the standard of merchantability at the time of sale and that such 
deviation caused the plaintiff’s injury both proximately and in fact. 

Jury Instructions: Appeal and Error. Where an examination of the instructions 
given by the trial court discloses plain error indicative of a probable miscarriage 
of justice, the judgment will be reversed in favor of remanding the cause for new 
trial, even absent a proper objection by counsel. 

Uniform Commercial Code: Breach of Warranty. In order for a disclaimer of the 
implied warranty of merchantability to be effective, the label on which such 
disclaimer appears must come into the possession of one who it is claimed is 
bound thereby, so that he has an opportunity to see and read the disclaimer, or at 
the least, the terms of the disclaimer must be brought to his attention. 

Uniform Commercial Code: Damages: Contracts: Words and Phrases. 
Consequential damages, as defined in Neb. U.C.C. § 2-715(2) (Reissue 1980), 
occur as a consequence of special circumstances known or reasonably supposed 
to have been contemplated by the parties when the contract was made. 

Statutes. A court will construe statutes relating to the same subject matter 
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together so as to maintain a consistent and sensible scheme. 

Uniform Commercial Code: Breach of Warranty. The requirement of Neb. 
U.C.C. § 2-316(2) (Reissue 1980) that a disclaimer of warranty of 
merchantability be conspicuous also applies to limitations of remedies. 
Contracts: Pleadings. The issue of unconscionability must be pleaded in order to 
be considered by the court. 

Uniform Commercial Code. The requirement that an unconscionability hearing 
be held under Neb. U.C.C. § 2-302 (Reissue 1980) also applies to determinations 
whether limitations of remedies are unconscionable under Neb. U.C.C. 
§ 2-719(3) (Reissue 1980). 

Uniform Commercial Code: Contracts. Neb. U.C.C. § 2-302(2) (Reissue 1980) 
requires only that a party be afforded a reasonable opportunity to be heard. So 
long as sufficient evidence has been adduced concerning the commercial setting, 
purpose, and effect of a clause or contract, it is not necessary that a special 
hearing be held to determine whether a limitation of remedies is unconscionable. 
Rather, the issue may be raised at any time in the proceeding. 

. To determine whether a contract clause is substantively 
unconscionable, a court asks whether under the circumstances existing at the 
time of making of the contract, and in light of the general commercial 
background and commercial needs of a particular case, clauses are so one-sided 
as to oppress or unfairly surprise one of the parties. 

. Substantive unconscionability in a commercial setting, 
standing alone, is insufficient to void a contract or clause. 

Uniform Commercial Code: Damages: Contracts. A clause excluding damages 
may be found to be conscionable when the general commercial setting indicates a 
prior course of dealing or reasonable usage of trade as to the exclusionary 
clause. Otherwise, unconscionability is determined in light of all the 
surrounding circumstances, including (1) the manner in which the parties 
entered into the contract, (2) whether the parties had a reasonable opportunity 
to understand the terms of the contract, and (3) whether the important terms 
were hidden in a maze of fine print. 


Appeal from the District Court for Scotts Bluff County: 


ALFRED J. Kortum, Judge. Affirmed in part, and in part 
reversed and remanded for anew trial. 


Frederick S. Cassman and Aaron D. Weiner, of Abrahams, 


Kaslow & Cassman, and J.L. Zimmerman, of Atkins, 
Ferguson, Zimmerman & Carney, P.C., for appellant. 


John FE. Simmons, of Simmons, Olsen, Ediger & Selzer, P.C., 


for appellees. 


Sievers, Chief Judge, and CoNNOLLy and MILLER-LERMAN, 


Judges. 
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CONNOLLY, Judge. 
I. INTRODUCTION 

This appeal arises from an action based on theories of strict 
liability and breach of warranty of merchantability under the 
Uniform Commercial Code. William Timothy “Tim” Adams 
and Carol Adams brought suit against American Cyanamid 
Company and Panhandle Cooperative Association for 
damages sustained to acrop of edible beans which was lost after 
a herbicide manufactured by American Cyanamid was applied 
to the Adamses’ fields. The jury awarded a judgment for the 
Adamses in the amount of $193,500 against American 
Cyanamid. American Cyanamid appeals. We affirm in part, 
and in part reverse and remand for a new trial. 


II]. FACTUAL BACKGROUND 

In 1989, Tim Adams planned to grow beans on 860 acres of 
center-pivot irrigated fields. He sought the services of Glenn 
Johnson of Servi-Tech crop consultants to inspect his fields; to 
make recommendations as to fertilizers, herbicides, and seed; 
and to observe the crop through the growing season. Johnson 
recommended a combination of the herbicides Eptam and 
Prowl. Prowl herbicide is manufactured by the defendant, 
American Cyanamid. Adams purchased these herbicides from 
Panhandle Co-op, whose employee applied the herbicides at 
the application rate specified by Johnson. In early June, the 
fields were planted with great northern and pinto beans. 

At first, the bean crop grew well, but after the first of July, 
Adams noticed that the plants in field No. 8 began to look 
weakened, and plants in the other fields followed suit. The 
beans flourished ina strip of field No. 1 where no herbicide had 
been applied due to a parked center pivot. The beans also 
flourished in a 10-acre area of field No. 5 where no herbicide 
was applied because the sod had recently been brought under 
cultivation. 

Prowl, the trade name for the herbicide used, is a 
dinitroaniline herbicide, which can destroy plants by causing a 
swollen hypocotyl, i.e., the plant’s main root stem, and a 
reduction of the secondary root system. 

Prowl was applied in combination with Eptam, a 


ADAMS v. AMERICAN CYANAMIDCO. 341 
Cite as 1 Neb. App. 337 


thiocarbamate herbicide. A thiocarbamate herbicide produces 
a type of plant injury different from that produced by a 
dinitroaniline herbicide. A thiocarbamate herbicide causes 
early leaf effect and lasts in the soil for a few weeks. The 
Adamses’ expert was able to exclude the possibility that Eptam 
had caused the plant injury. 

The jury entered a general verdict for the Adamses for 
$193,500, the amount of the lost crop. The jury entered special 
verdicts finding that the defendant was strictly liable in tort and 
had breached the warranty of merchantability. The defendant 
moved for judgment notwithstanding the verdict and for a new 
trial, which motions were overruled. 


III. ASSIGNMENTS OF ERROR 

The defendant’s assignments of error may be reduced to the 
following claims: (1) The court erred in failing to sustain the 
defendant’s motions for a directed verdict and motion for 
‘judgment notwithstanding the verdict because there was 
insufficient evidence for the jury to find that the defendant was 
strictly liable for the damage to the plaintiffs’ crops; (2) the 
court erred in failing to sustain the defendant’s motions for a 
directed verdict and motion for judgment notwithstanding the 
verdict because there was insufficient evidence for the jury to 
find that the herbicide sold to the plaintiffs was not 
merchantable; (3) the court erred in instructing the jury to 
determine whether the disclaimer was conspicuous, contrary to 
Neb. U.C.C. § 1-201(10) (Cum. Supp. 1990); (4) the court 
erred in failing to sustain the defendant’s motions for a directed 
verdict and motion for judgment notwithstanding the verdict 
because the herbicide label contained a conspicuous disclaimer 
of the implied warranty of merchantability as a matter of law; 
(5) the court erred in failing to sustain the defendant’s motions 
for a directed verdict and motion for judgment 
notwithstanding the verdict because the plaintiffs’ knowledge 
of the disclaimer on the herbicide label, through their agent, 
excluded the implied warranty of merchantability as a matter of 
law; and (6) the court erred in failing to rule on the 
unconscionability of the limitation of damages clause on the 
herbicide label, pursuant to Neb. U.C.C. § 2-302 (Reissue 
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1980), thereby failing to find and instruct the jury that the 
limitation of damages clause in the herbicide label excluded the 
plaintiffs’ recovery of consequential damages from breach of 
warranty. 


IV. ANALYSIS 
1. DIRECTED VERDICT AND JUDGMENT NOTWITHSTANDING 
THE VERDICT 

Generally, the defendant claims that the trial court erred by 
failing to sustain its motions for directed verdict and for 
judgment notwithstanding the verdict because there was 
insufficient evidence to support the jury’s verdict finding the 
defendant liable on theories of strict liability and breach of 
warranty of merchantability. These assignments will be 
considered together because they must be reviewed under the 
same standards. 

A trial court should direct a verdict as a matter of law only 
when the facts are conceded, undisputed, or such that 
reasonable minds can draw but one conclusion therefrom. The 
party against whom the motion is made is entitled to have every 
controverted fact resolved in his or her favor and to have the 
benefit of every inference which can reasonably be drawn from 
the evidence. If there is any evidence which will sustain a 
finding for the party against whom the motion is made, the case 
may not be decided as a matter of law. Baker v. St. Paul Fire & 
Marine Ins. Co. , 240 Neb. 14, 480 N.W.2d 192 (1992). 

On a motion for judgment notwithstanding the verdict, the 
moving party is deemed to have admitted as true all the material 
and relevant evidence admitted which is favorable to the party 
against whom the motion is directed, and, further, the party 
against whom the motion is directed is entitled to the benefit of 
all proper inferences which can be deduced therefrom. Pugh v. 
Great Plains Ins. Co., 239 Neb. 171, 474N.W.2d 677 (1991). 


(a) Strict Liability 
The defendant claims the trial court erred in overruling its 
motions for a directed verdict and for judgment 
notwithstanding the verdict because there was insufficient 
evidence for a jury to find the defendant liable on a theory of 
strict liability. The Adamses’ suit was based on Restatement 
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(Second) of Torts § 402 A at 347-48 (1965), which in relevant 
part provides: “(1) One who sells any product in a defective 
condition unreasonably dangerous to the user or consumer or 
to his property is subject to liability for physical harm thereby 
caused to the ultimate user or consumer, or to his property.” The 
elements in a prima facie case in strict liability depend on the 
type of defect that is asserted. The Supreme Court has said: 

In products liability litigation the notion of a defective 
product embraces two separate concepts. The first, 
commonly labeled a manufacturing defect, is one in which 
the product differs from the specifications and plan of the 
manufacturer. ... 

The second concept of a defective product is one in 
which the product meets the specifications of the 
manufacturer but the product nonetheless poses an 
unreasonable risk of danger. This condition is generally 
characterized as a design defect. ... 

While a particular design may pose such an 
unreasonable risk of danger, liability for this danger 
differs, depending upon the theory of recovery presented 
bytheplaintiff.... | 

In a strict liability cause of action it is generally 
proposed that the focus of the court’s inquiry should be on 
the product itself and not the manufacturer. Thus, a 
finding that the product poses an unreasonable risk of 
danger is sufficient. 

Nerud v. Haybuster Mfg., 215 Neb. 604, 610-11, 340 N.W.2d 
369, 373-74 (1983). 

The Adamses did not claim that American Cyanamid’s 
product was subject to a manufacturing defect, or stated 
differently, they concede that Prowl did conform to the 
chemical description on the label. Therefore, the question is 
whether the evidence is sufficient to support the jury’s finding 
on strict liability for a design defect. According to Rahmig v. 
Mosley Machinery Co., 226 Neb. 423, 441, 412 N.W.2d 56, 69 
(1987), to recover on a claim of strict liability in tort for a 
defectively designed product, a plaintiff must prove the 
following by a preponderance of the evidence: 

(1) The defendant placed the product on the market for 
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use and knew, or in the exercise of reasonable care should 
have known, that the product would be used without 
inspection for defects; (2) the product was in a defective 
condition when it was placed on the market and left the 
defendant’s possession; (3) the defect was the proximate or 
a proximately contributing cause of plaintiff’s injury 
sustained while the product was being used in the way and 
for the general purpose for which it was designed and 
intended; (4) the defect, if existent, rendered the product 
unreasonably dangerous and unsafe for its intended use. . 
. and (6) plaintiff’s damages were a direct and proximate 
result of the alleged defect. 

In the instant case, there is no question that it was foreseeable 
to American Cyanamid that its product would be used by a 
farmer without inspection. Moreover, if the product was 
defective, it was defective when it was placed on the market and 
left American Cyanamid’s possession. Nevertheless, no 
evidence was adduced to show that Prowl was unreasonably 
dangerous. The Supreme Court has stated: 

“This court has defined the term ‘unreasonably 
dangerous’ to mean that the product has a propensity for 
causing physical harm beyond that which would be 
contemplated by the ordinary user or consumer who 
purchases it, with the ordinary knowledge common to the 
foreseeable class of users as to its characteristics. ...” 

Rahmig v. Mosley Machinery Co., 226 Neb at 440, 412 N.W.2d 
at 69 (quoting Nerud v. Haybuster Mfg., supra). 

Because the Adamses have failed to make a prima facie case 
that the herbicide was unreasonably dangerous, their cause of 
action for strict liability must fail. Accordingly, we hold that it 
was error for the court to overrule the defendant’s motions for 
directed verdict and for judgment notwithstanding the verdict 
on this count. Our holding makes it unnecessary to consider the 
defendant’s assignment of error based on its motion to strike 
the strict liability count. 


(b) Breach of Warranty 
The defendant also claims that the Adamses presented 
insufficient evidence to prove there was a breach of the implied 
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warranty of merchantability and that the trial court erred by 
failing to direct a verdict against the Adamses on this theory of 
recovery. 

Neb. U.C.C. § 2-314 (Reissue 1980) provides: 

(1) Unless excluded or modified (Section 2-316), a 
warranty that the goods shall be merchantable is implied 
in a contract for their sale if the seller is a merchant with 
respect to goods of that kind.... 

(2) Goods to be merchantable must be at least such as 


(c) are fit for the ordinary purposes for which such 
goods are used. 
There is no question that American Cyanamid is a merchant, 
i.e., one that deals in the goods of the kind involved in the 
transactions under consideration. See Neb. U.C.C. § 2-104 
(Reissue 1980). 
After goods are accepted, the buyer has the burden of 
establishing any breach with respect to those goods. Laird v. 
Scribner Coop, 237 Neb. 532, 466 N.W.2d 798 (1991). 
The plaintiffs’ prima facie case for breach of warranty of 
merchantability has been described in Delgado v. Inryco, Inc., 
230 Neb. 662, 433 N.W.2d 179 (1988): 
“[T]here must be proof that there was a deviation from the 
standard of merchantability at the time of sale and that 
such deviation caused the plaintiff’s injury both 
proximately and in fact. Thus, a breach of the warranty 
has been found to exist where the item sold failed to 
perform adequately because of a lack of quality inherent 
within the item itself.” 

Id, at 668, 433 N.W.2d at 183-84 (quoting O’Keefe Elevator v. 

Second Ave. Properties, 216 Neb. 170, 343 N.W.2d 54 (1984)). 

The Delgado court also stated, “In proving a deviation from 
the standard of merchantability, some proof of noncompliance 
with the warranty must be presented.” Jd. at 668, 433 N.W.2d at 
184. A plaintiff may not rely on the sole fact that an accident 
occurred. See Delgado v. Inryco, Inc., supra. 

In the case at bar, the defendant argues that “[t]here was no 
proof by the plaintiffs that the risk of harm from the Prowl 
herbicide was any greater than herbicides in its class generally, 
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and there was no evidence as to any breach of a standard of 
merchantability.” Brief for appellant at 30. 

In Laird v. Scribner Coop, supra, the Supreme Court held 
that “ ‘reliance on eyewitnesses alone is not fatal when the 
defect is obvious to a layman, but when standards of 
performance of the product are not generally known, other 
evidence, usually expert testimony, is necessary to prove proper 
or acceptable standards of performance.’ ” (Emphasis in 
original.) Jd. at 539, 466 N.W.2d at 804 (quoting Durrett v. 
Baxter Chrysler-Plymouth, Inc., 198 Neb. 392, 253 N.W.2d 37 
(1977)). 

It would seem apparent to a layperson that the standard of 
merchantability for herbicides is that they should not damage 
the crops to which they are applied. Therefore, expert 
testimony was not required to establish a standard of 
merchantability. 

As to the existence of a breach of the standard, the evidence 
at trial was in conflict. Prof. Eugene Heikes, called by the 
Adamses, testified that a dinitroaniline herbicide affects plants 
through their root system, attacking the hypocotyl, or main 
root, and the secondary roots which branch therefrom. He also 
testified that the growth of the bean plants he inspected was 
stunted because of their swollen hypocotyl and the lack of a 
secondary root system. 

Dr. Raymond Ward, a soil testing specialist called by the 
defendant, testified that the injury to the root system was not 
caused by the herbicide, but by the quality of water from the 
deep wells used to irrigate the fields. He testified that the 
irrigation water contained sodium, chlorides, and boron and 
that dry beans are especially susceptible to injury from the 
concentration of such salts in the soil. 

Whether there was a breach of implied warranty of 
merchantability is a factual question for jury determination. 
Professor Heikes testified that injury to the plants was caused 
by the effects of dinitroaniline substances. It was undisputed 
that Prowl contained dinitroaniline. Professor Heikes’ 
testimony was sufficient for the jury to have concluded that the 
herbicide in question was not suitable for its ordinary use in 
controlling weeds in dry beans. 
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Therefore, we hold that the Adamses presented sufficient 
evidence as to a breach of a standard of merchantability. 
Accordingly, we affirm that portion of the court’s judgment 
overruling the motions for directed verdict and for judgment 
notwithstanding the verdict to the Adamses’ theory of recovery 
based on implied warranty of merchantability. 

We note at this point that the defendant also claims error 
based on the court’s failure to instruct the jury on intervening 
cause. We do not consider intervening cause an appropriate 
defense to the Adamses’ claim for breach of warranty. The 
defense of intervening cause is appropriately applied when it is 
claimed that the defendant is negligent. Moreover, an efficient 
intervening cause is a new and independent act, itself a 
proximate cause of an injury, which breaks the causal 
connection between the original wrong and the injury. 
Delaware v. Valls, 226 Neb. 140, 409 N.W.2d 621 (1987). In the 
instant case, the jury was instructed on proximate cause. Since 
an intervening cause is a proximate cause, the court’s 
instruction adequately covered the applicable law. 


2. JURY INSTRUCTION ON CONSPICUOUSNESS OF DISCLAIMER 

The defendant claims that the court erred by submitting the 
issue of the conspicuousness of the disclaimer to the jury. 

In an appeal based on the claim of an erroneous instruction, 
the appellant has the burden to show that the questioned 
instruction was prejudicial or otherwise adversely affected a 
substantial right of the appellant. Pugh v. Great Plains Ins. 
Co., 239 Neb. 171, 474. N. W.2d 677 (1991). 

The “label” in this case was contained in exhibit 166, a 
107-page manual on various herbicides. The label applying to 
Prowl herbicide appears on page 17 of that manual and 
provides: 

DISCLAIMER 


American Cyanamid Company warrants only that the 
material contained herein conforms to the chemical 
description on the label and is reasonably fit for the use 
therein described when used in accordance with the 
directions for use, subject to the risks referred to above. 
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American Cyanamid Company makes no other express 
or implied warranty, including any other express or 
implied warranty of FITNESS or MERCHANT- 
ABILITY. 

At trial, the issue of whether the label was conspicuous was 
submitted to the jury. Instruction No. 4, given by the trial court, 
informed the jury that it was required to find whether the 
disclaimer was conspicuous with respect to the exclusion of the 
warranty of merchantability, fitness, and consequential 
damages. 

Section 1-201(10) reads: “Whether a term or clause is 
‘conspicuous’ or not is for decision by the court.” On the basis 
of § 1-201(10), we hold that the trial court erred in submitting 
the issue of the label’s conspicuousness to the jury. However, 
such error would be prejudicial only if it adversely affected the 
defendant’s substantial rights. Since the defendant would have 
a substantial right affected only if the disclaimer is conspicuous 
as a matter of law, we first resolve that issue and then return to 
whether prejudice arose from the jury instruction. 


3. LABEL CONSPICUOUS AS A MATTER OF LAW 

The defendant claims that its disclaimer was conspicuous as 
a matter of law and that the court ought to have directed a 
verdict against the Adamses on their theory of recovery for 
breach of warranty. Neb. U.C.C. § 2-316(2) (Reissue 1980) 
reads: 

Subject to subsection (3), to exclude or modify the implied 
warranty of merchantability or any part of it the language 
must mention merchantability and in case of a writing 
must be conspicuous, and to exclude or modify any 
implied warranty of fitness the exclusion must be by a 
writing and conspicuous. ... 

The warranty in the instant case mentions merchantability, 
and the heading “DISCLAIMER” is prominently displayed. 
The disclaimer is sufficiently set off from other material so as to 
draw attention to itself. Also, the disclaimer is on the third page 
of the label, although the record establishes that the only label 
presented to Adams was contained in a manual. Therefore, 
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notwithstanding the fact that the label appears in a manual, we 
hold that the disclaimer was conspicuous as a matter of law. See 
Architectural Aluminum Corp. v. Macarr, Inc., 70 Misc. 2d 
495, 333 N.Y.S.2d 818 (1972) (disclaimer in catalog furnished to 
buyer conspicuous, where it was separately set forth from other 
matter). 


4. ADAMS’ ACTUAL KNOWLEDGE OFTHE DISCLAIMER 

A closely related issue, which is likely to be confused with the 
issue of receipt by Adams, is whether the Code requires that a 
disclaimer actually be read or whether it only requires that the 
disclaimer be conspicuous. Section 1-201(10) reads: “A term or 
clause is conspicuous when it is so written that a reasonable 
person against whom it is to operate ought to have noticed it.” 
On the basis of § 1-201(10), some courts have held that a 
disclaimer may be effective notwithstanding the fact that a 
buyer has not read it. See, Earl Brace & Sons v. Ciba-Geigy 
Corp., 708 F. Supp. 708 (W.D. Pa. 1989) (farmer who was 
presented disclaimer but did not read it was bound because he 
had read similar disclaimers); Childers & Venters, Inc. v. 
Sowards, 460 S.W.2d 343 (Ky. 1970) (buyer of coal truck 
presented disclaimer on contract, but did not read it before 
signing); Architectural Aluminum Corp. v. Macarr, Inc., supra 
(disclaimer contained in manual which was not read); 3 Ronald 
A. Anderson, Anderson on the Uniform Commercial Code 
§ 2-316:32 and 2-316:33 (3d ed. 1983). However, in all these 
cases it was undisputed that the buyer had actually received the 
label containing the disclaimer. 

In the case at bar, by contrast, Adams denied receiving the 
label at the time he purchased the herbicides. Some testimony 
indicated that Adams was presented exhibit 166, a 107-page 
manual on various herbicides, which contains the disclaimer at 
page 19. Dan Keener, the fertilizer manager of the Panhandle 
Co-op, testified that he gave the manual to Adams when 
Adams came into the office to purchase the herbicides. 

Adams testified that Keener did not give him the manual; 
Adams also stated that he felt no need to read the directions 
because he was not applying the herbicide. 

The defendant claims that a disclaimer is effective so long as 
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it is conspicuous and that it is unnecessary that it be received by 
the buyer. The defendant also urges this court to apply Kennedy 
v. Cornhusker Hybrid Co., 146 Neb. 230, 19 N.W.2d 51 (1945), 
in which the Nebraska Supreme Court held that actual 
knowledge of a disclaimer by the buyer is not necessary if it is 
printed on the package containing the article or upon an invoice 
or catalog, so that it might have come to the buyer’s attention. 

We decline to apply Kennedy because we believe that case 
does not dispose of the issue presented here. The Kennedy case 
was decided under the Uniform Sales Act. Moreover, in 
Kennedy the article in question actually came into the 
possession of the buyer, and the only dispute was whether the 
disclaimer was attached to the article. Because Adams denies 
that he received possession of either the article or the disclaimer, 
this case is governed by the reasoning of Eichenberger v. 
Wilhelm, 244 N.W.2d 691 (N.D. 1976). In Eichenberger, a 
spraying service applied herbicide to a farmer’s wheat crop to 
control wild oats. The herbicide as applied resulted in a 
“despoliation” of the wheat. The court held that the disclaimer 
was ineffective and stated: 

[T]he evidence in this case establishes that Eichenberger 
was not shown the label. Where the buyer is given no 
opportunity to see and read the label, this court will not 
elevate the disclaimer to status as a part of the bargain. 
Since Eichenberger did not read the label, we also agree 
with the trial court’s finding that he did not assume the risk 
that his wheat crop would be substantially and 
permanently damaged. 
Id. at 697. 

Similarly, in Willoughby v. Ciba-Geigy Corp., 601 S.W.2d 
385 (Tex. Civ. App. 1979), the plaintiff farmers asked the 
herbicide dealer to apply a postemergence herbicide to control 
weeds in corn. The herbicide dealer applied the substance to the 
corn plants, which were killed. The court held: 

The evidence in this case clearly shows the disclaimer of 
warranty was never disclosed or brought to the attention 
of appellants, who had not, at any time, come into 
possession of the container. Appellants did not see the 
disclaimer; the container upon which the disclaimer 
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appeared was never in their possession, and it was not 
called to their attention by [the herbicide dealer]. Under 
these circumstances, we hold the disclaimer relied upon by 
appellees was ineffective to relieve appellees of liability. 
Id. at 388. See, also, Board of Directors v. Southwestern 
Petro., 757 S.W.2d 669 (Tenn. App. 1988) (there must be assent 
to terms of disclaimer and proof that the parties actually 
bargained over terms). 

It is clear from these cases that the mere fact that a disclaimer 
of the implied warranty of merchantability is conspicuous will 
not relieve a seller of liability if the buyer never receives the 
disclaimer. See, Eichenberger v. Wilhelm, supra; Willoughby v. 
Ciba-Geigy Corp., supra. Conversely, if a disclaimer is 
conspicuous, it is effective so long as the buyer receives the 
disclaimer and has a reasonable opportunity to read it. See, 
Earl Brace & Sons v. Ciba-Geigy Corp. , 708 F. Supp. 708 (W.D. 
Pa. 1989); Childers & Venters, Inc. v. Sowards, 460 S.W.2d 343 
(Ky. 1970). Therefore, we hold that in order for the disclaimer 
in the case at bar to be effective, the defendant must establish 
that the disclaimer came into Adams’ possession, so that he had 
an opportunity to see and read the disclaimer or, at the least, 
that the terms of the disclaimer were brought to Adams’ 
attention. On remand, the court is directed to so instruct the 
jury. 


5. JOHNSON’S AGENCY 

The defendant claims that even if Adams never received the 
label, notice or knowledge of the disclaimer is imputed to the 
Adamses through their agent, Johnson. We address this issue 
here as it is likely to arise on remand. 

Even if Johnson was the agent of the Adamses, which we 
need not decide, the cases require that the disclaimer be 
presented to the purchaser if it is to become part of the bargain. 
See, Eichenberger v. Wilhelm, supra; Willoughby v. 
Ciba-Geigy Corp., supra. The defendant does not claim that 
Johnson was the purchaser or even that he purchased as the 
Adamses’ agent. Johnson was retained solely to recommend 
types of herbicide and to oversee their application. In fact, the 
defendant’s own evidence tended to establish that Adams 
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purchased the herbicides. Accordingly, this assignment of error 
is without merit. 

Although the disclaimer was conspicuous as a matter of law, 
a directed verdict was not warranted because a factual issue 
existed as to whether Adams ever received the label on which 
the disclaimer was printed. The court’s error, instead, lies in the 
fact that it failed to instruct the jury to find whether Adams had 
actually received the label. Where an examination of the 
instructions given by the trial court discloses plain error 
_ indicative of a probable miscarriage of justice, the judgment 
will be reversed in favor of remanding the cause for new trial, 
even absent a proper objection by counsel. Enyeart v. Swartz, 
218 Neb. 425, 355 N.W.2d 786 (1984). 

Because the trial court failed to instruct on the issue of 
Adams’ receipt of the disclaimer, the jury could have 
improperly found that the disclaimer was not conspicuous, 
while at the same time believing or concluding that Adams 
actually received the disclaimer or believing that the receipt of 
the disclaimer made no difference. Not only was the defendant 
prejudiced by the court’s submission of the issue of 
conspicuousness to the jury, but the failure of the district court 
to instruct on the issue of Adams’ receipt of the disclaimer is 
plain error indicative of a probable miscarriage of justice. We 
therefore remand the cause for anewtrial. 


6. UNCONSCIONABILITY 

In its final assignment of error, the defendant claims that the 
trial court erred (1) by failing to rule on the unconscionability of 
the limitation of remedy found on its label, pursuant to § 2-302; 
(2) by failing to find that the Adamses were excluded by the 
disclaimer from claiming consequential damages; and (3) by 
failing to instruct the jury that the limitation of remedy clause 
excluded the Adamses’ recovery of consequential damages for 
breach of warranty. : 


(a) Consequential Damages Defined 
At the outset, we must determine whether this case involves 
direct or consequential damages. Neb. U.C.C. § 2-719(3) 
(Reissue 1980) reads: “Consequential damages may be limited 
or excluded unless the limitation or exclusion is 


ADAMS v. AMERICAN CYANAMIDCO. 353 
Cite as 1 Neb. App. 337 


unconscionable. Limitation of consequential damages for 
injury to the person in the case of consumer goods is prima facie 
unconscionable but limitation of damages where the loss is 
commercial is not.” 

American Cyanamid’s disclaimer provides, inter alia: “Any 
damages arising from a breach of this warranty shall be limited 
to direct damages, and shall not include consequential 
commercial damages such as loss of profits or values or any 
other special or indirect damages.” 

The Adamses are clearly seeking consequential damages as 
defined in Neb. U.C.C. § 2-715(2) (Reissue 1980). In Duyck v. 
Northwest Chemical Corp., 94 Or. App. 111, 116-17, 764 P2d 
943, 946 (1988), the Code’s definition of consequential damages 
was explained as follows: 

Consequential damages, as opposed to direct damages, do 
not arise directly according to the usual course of things 
from the breach itself; rather, they occur as a consequence 
of special circumstances known or reasonably supposed to 
have been contemplated by the parties when the contract 
was made. In other words, [§ 2-715(2)] includes loss 
resulting from general or particular requirements which 
Dupont had reason to know about at the time of the 
contracting. 
In this case, the special circumstances are that Prowl can be 
injurious to crops, when applied to soils with high salinity, 
according to expert testimony for the defendant. The defendant 
claimed that damages were a consequence of such special 
circumstances. The consequences were known or reasonably 
should have been contemplated by the parties. Therefore, this 
case is concerned with consequential damages rather than direct 
damages. 


(b) Conspicuousness of Limitation of Remedies 
We must also decide as a preliminary to our analysis of the 
unconscionability issue whether the limitation of consequential 
damages must also be conspicuous. The issue of the 
conspicuousness of the limitation of remedy is separate from 
that of conspicuousness of the disclaimer of warranty. The 
Code does not require that a limitation of remedy be 
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conspicuous. See 5 Ronald A. Anderson, Anderson on the 
Uniform Commercial Code § 2-719:20 (3d ed. 1984). 
Nevertheless, we believe that the requirement of § 2-316(2) that 
a disclaimer of warranty of merchantability be conspicuous 
also applies to limitations of remedies. Section 2-316(2) reads as 
follows: 
Subject to subsection (3), to exclude or modify the implied 
warranty of merchantability or any part of it the language 
must mention merchantability and in case of a writing 
must be conspicuous, and to exclude or modify any 
implied warranty of fitness the exclusion must be by a 
writing and conspicuous. ... 

A court will construe statutes relating to the same subject 
matter together so as to maintain a consistent and sensible 
scheme. In re Estate of Morse, 241 Neb. 40, 486 N.W.2d 195 
(1992). We have held above that a disclaimer of warranty must 
be conspicuous and that the buyer must have an opportunity to 
see and read it if it is to become part of the bargain of sale. On 
similar reasoning, in order for a limitation of remedy to be 
effective, it must also be conspicuous and a buyer must be 
afforded a reasonable opportunity to read it. See, Apex Supply 
Company, Inc. v. Benbow Industries, Inc., 189 Ga. App. 598, 
376S.E.2d 694 (1988); Ins. Co. of North America v. Automatic 
Sprinkler Corp., 67 Ohio St. 2d 91, 423 N.E.2d 151 (1981); 
Seibel v. Layne & Bowler, Inc., 56 Or. App. 387, 641 P.2d 668 
(1982), petition for review denied 293 Or. 190, 648 P.2d 852. 
Contra, Boone Val. Coop. Proc. Ass’n v. French Oil Mill 
Mach. Co., 383 F. Supp. 606 (N.D. Ia. 1974); Collins Radio Co. 
of Dallas v. Bell, 623 P.2d 1039 (Okla. App. 1980); Flintkote v. 
Wilkinson, 220 Va. 564, 260 S.E.2d 229 (1979); Fargo Mach. & 
Tool Co. v. Kearney & Trecker Corp., 428 F. Supp. 364 (E.D. 
Mich. 1977). 

Because we have held that the disclaimer of the warranty is 
conspicuous as a matter of law, we also hold that the limitation 
of remedies is conspicuous. 


(c) Conscionability Hearing 
Having disposed of these preliminary issues, we now address 
the defendant’s final assignment of error. The defendant first 
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claims that the trial court erred by not holding a conscionability 
hearing on its limitation of remedy. 

Guaranteed Foods v. Rison, 207 Neb. 400, 407, 299 N.W.2d 
507, 512 (1980), states that “the issue of unconscionability must 
be pleaded in order to be considered by the court.” The issue of 
unconscionability was raised in the Adamses’ reply to the 
defendant American Cyanamid’s answer. 

Limitations of remedy are governed by § 2-719(3), which 
states that “[cJonsequential damages may be limited or 
excluded unless the limitation or exclusion is unconscionable.” 
Section 2-302 requires that the trial court make a 
conscionability determination for contracts in general; 
however, § 2-719 is silent on the issue. 

We believe that the requirement that an unconscionability 
hearing be held under § 2-302 also applies to determinations of 
whether limitations of remedies are unconscionable under 
§ 2-719(3). However, § 2-302(2) requires only that a party be 
afforded a reasonable opportunity to be heard. So long as 
sufficient evidence has been adduced concerning the 
commercial setting, purpose, and effect of the clause or 
contract, it is not necessary that a special hearing be held to 
determine whether a limitation of remedies is unconscionable. 
Rather, the issue may be raised at any time in the proceeding. 
See Herrick vy. Monsanto Co., 874 F.2d 594 (8th Cir. 1989). See, 
also, 2 Ronald A. Anderson, Anderson on the Uniform 
Commercial Code § 2-302:95 (3d ed. 1982). Contra Fusco v. 
General Motors Corp., 126 Misc. 2d 998, 485 N.Y.S.2d 431 
(1984) (to determine whether exclusion of liability for 
consequential damages is unconscionable, it is necessary that a 
hearing be held). 

In the case at bar, sufficient evidence had been adduced 
concerning the enforceability of the exclusion of consequential 
damages. The defendant had a reasonable opportunity to 

request a hearing on the issue of the enforcement of the 
- provision excluding consequential damages. It never requested 
a hearing. The defendant did not raise the issue on its motion 
for directed verdict at the instruction conference or in its 
motion for judgment notwithstanding the verdict. The issue 
was not raised at any of these points, and the defendant can 
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hardly complain on appeal that it was prejudiced. See 
Guaranteed Foods v. Rison, supra. 


(d) Determination of Unconscionability 

The defendant claims that it was error for the trial court not 
to address the unconscionability of the exclusion. Since the 
issue is likely to arise again on remand, we provide direction for 
the lower court by determining in advance whether American 
Cyanamid’s limitation of remedies is unconscionable. 

The concept of conscionability is not defined by the Code. 
The Supreme Court has quoted with approval from the 
comments to § 2-302: “ ‘ “The basic test is whether in the light 
of the general commercial background and the commercial 
needs of the particular trade or case, the clauses involved are so 
one-sided as to be unconscionable under the circumstances 
existing at the time of the making of the contract....”’ ” 
(Emphasis in original.) ZV. Transmission v. City of Lincoln, 
220 Neb. 887, 896, 374 N.W.2d 49, 56 (1985). 

Although the test is stated in 7: Vv Transmission, we have not 
found a Nebraska case that has applied it. Accordingly, we must 
determine how the concept of unconscionability is to be 
applied. The Code’s concept of unconscionability developed in 
the context of consumer transactions. Since our concern here is 
solely with a commercial contract, we must determine how the 
concept applies in acommercial setting. 

Generally, the issue of unconscionability is divided into 
substantive unconscionability and procedural uncon- 
scionability. “Substantive unconscionability involves those 
cases where a clause or term in the contract is alleged to be 
one-sided or overly harsh, while procedural unconscionability 
relates to impropriety during the process of forming a 
contract.” Schroeder v. Fageol Motors, 86 Wash. 2d 256, 260, 
544 P.2d 20, 23 (1975). Generally, a contract is not substantively 
unconscionable unless the terms are grossly unfair under the 
circumstances as they existed at the time the contract was 
formed. See Guthmann v. La Vida Llena, 103 N.M. 506, 709 
P.2d 675 (1985). An often-quoted formulation of substantive 
unconscionability is the following: 

In determining reasonableness or fairness, the primary 
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concern must be with the terms of the contract considered 
in light of the circumstances existing when the contract 
was made. The test is not simple, nor can it be 
mechanically applied. The terms are to be considered “in 
the light of the general commercial background and the 
commercial needs of the particular trade or case.” Corbin 
suggests the test as being whether the terms are “so 
extreme as to appear unconscionable according to the 
mores and business practices of the time and place.” 
Williams v. Walker-Thomas Furniture Company, 350 F.2d 445, 
450 (D.C. Cir. 1965). Accordingly, to determine whether a 
contract clause is substantively unconscionable, a court asks 
“whether under the circumstances existing at the time of 
making of the contract, and in light of the general commercial 
background and commercial needs of a particular case, clauses 
are so one-sided as to oppress or unfairly surprise one of the 
parties.” Barnes v. Helfenbein, 548 P.2d 1014, 1020 (Okla. 
1976). 

In the present case, the limitation of consequential damages 
clause would leave the herbicide user without any substantial 
recourse fo. his loss. “One-sided agreements whereby one party 
is left without a remedy for another party’s breach are 
oppressive and should be declared unconscionable.” Durham v. 
Ciba-Geigy Corp., 315 N.W.2d 696, 700 (S.D. 1982). See, also, 
Campbell Soup Co. v. Wentz, 172 F.2d 80 (3d Cir. 1948). We 
conclude that the provision excluding consequential damages is 
substantively unconscionable. 

Substantive unconscionability in a commercial setting, 
standing alone, is insufficient to void a contract or clause. See, 
e.g., 1 E. Allan Farnsworth, Contracts § 4.28 (2d ed. 1990). 
The remaining question, therefore, is whether there is evidence 
of procedural unconscionability. The factors involved in 
determination of procedural unconscionability have been 
formulated in American Nursery v. Indian Wells, 115 Wash. 2d 
217, 797 P.2d 477 (1990). In American Nursery, the court stated 
that a clause excluding damages may be found to be 
conscionable when “the general commercial setting indicates a 
prior course of dealing or reasonable usage of trade as to the 
exclusionary clause.” Jd. at 223, 797 P.2d at 481. Otherwise, 
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{uJnconscionability is determined in light of all the 
surrounding circumstances, including (1) the manner in 
which the parties entered into the contract, (2) whether the 
parties had a reasonable opportunity to understand the 
terms of the contract, and (3) whether the important terms 
were hidden in amaze of fine print. 

Id. at 222, 797 P.2d at 481. None of the factors is conclusive; 
rather, unconscionability is determined under the totality of the 
circumstances. 
Applying the American Nursery analysis, we first look to 
evidence of a prior course of trade. This inquiry has been 
explained as follows: 
[A court] must consider whether the plaintiff and 
[defendant], through prior contracts, had established a 
consistently adhered to policy of excluding consequential 
damages, or whether it is a recognized practice within the 
trade to exclude consequential damages. The presence of 
either of these elements, unless the trade practice as related 
to the plaintiff was clearly unreasonable, would support a 
finding of conscionability in spite of a lack of 
“negotiations” or the “inconspicuous” appearance of the 
clause. 

Schroeder v. Fageol Motors, 86 Wash. 2d at 260-61, 544 P.2d at 

23-24. 

Although the evidence supports the conclusion that there is a 
trade practice among chemical firms related to excluding 
consequential damages, we find it unreasonable to impose the 
trade practice on the Adamses. In selecting Prowl herbicide, 
Adams was merely following the advice of Johnson. He was not 
independently assessing the risks involved in the use of 
particular chemicals; and the use of middlemen, as in the case at 
bar, appears to be a common trade practice in the agricultural 
industry. 

Therefore, we examine the totality of the circumstances. In 
this case, Adams was in no position to bargain with American 
Cyanamid. Johnson testified that all herbicide manufacturers 
place the same disclaimers on their products. Moreover, Adams 
testified that he did not receive the label containing the 
exclusion until he had problems with his crops. Even if we 
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disregard the fact that Adams may not have received the 
contract terms at the time of purchase, the language of the 
exclusion is not such as to be immediately understandable by a 
layperson such as Adams. The exclusion specifically excludes 
“indirect” damages, but allows direct damages without 
specifying the extent of such damages. 

This is a situation where the Adamses had no alternative 
other than to accept the manufacturer’s exclusion. The 
undisputed evidence is that Adams could not purchase any 
manufacturer’s herbicide without such an exclusion. The 
Adamses were not in a position to bargain with the defendant 
for more favorable terms than those set out in the preprinted 
label. Nor were they in a position to test the effectiveness of the 
herbicide prior to purchase. As Adams expected, the herbicide 
he purchased killed the weeds in his crop. However, quite 
unexpectedly and unfortunately, the herbicide also destroyed 
his crop. 

If the evidence is believed, to permit the defendant to escape 
all consequential responsibility by inserting a limitation of 
consequential damage clause, as in this case, would leave a 
farmer without any substantial recourse for his loss. We 
conclude that under the circumstances presented here, the 
exclusion is procedurally unconscionable. Having found the 
exclusion both substantively and procedurally unconscionable, 
we decline to enforce it. 


V. CONCLUSION 
We reverse that portion of the district court’s judgment 

overruling the defendant’s motions for directed verdict on the 
strict liability count. We affirm that portion of the district 
court’s judgment overruling the defendant’s motions for 
directed verdict and for judgment notwithstanding the verdict 
on the Adamses’ theory of recovery based on breach of the 
implied warranty of merchantability, but we remand because 
the district court improperly submitted the issue of the 
disclaimer’s conspicuousness to the jury. 

AFFIRMED IN PART, AND IN PART REVERSED 

AND REMANDED FOR ANEW TRIAL. 
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Jury Instructions: Proof: Appeal and Error. It is reversible error to give a jury 
instruction which places the burden of proof on the wrong party. 

Uniform Commercial Code: Negotiable Instruments. Under the definition 
section of article 3 of the Nebraska Uniform Commercial Code, an 
“instrument” is defined, unless the context otherwise requires, as a negotiable 
instrument. Neb. U.C.C. § 3-102(1)(e) (Reissue 1980). 

Uniform Commercial Code: Negotiable Instruments: Proof. Since 
“instrument” as used in Neb. U.C.C. § 3-307 (Reissue 1980) is limited to 
negotiable instruments, the burdens of pleading and proof found in § 3-307 are 
limited to litigation involving negotiable instruments unless the context 
otherwise requires. 

Uniform Commercial Code: Negotiable Instruments: Words and Phrases. To be 
a negotiable instrument, a writing must have the following characteristics: (1) be 
signed by the maker or drawer; (2) contain an unconditional promise or order to 
pay a sum certain in money and no other promise, order, obligation or power 
given by the maker or drawer except as authorized by this article; (3) be payable 
on demand or at a definite time; and (4) be payable to order or to bearer. Neb. 
U.C.C. § 3-104(1) (Reissue 1980). 

Uniform Commercial Code: Negotiable Instruments. A certificate of deposit 
can be a negotiable instrument if it complies with the requirements of Neb. 
U.C.C. § 3-104 (Reissue 1980). 

Uniform Commercial Code. Under Neb. U.C.C. § 3-119 (Reissue 1980), an 
instrument may be modified or affected by any other written agreement 
executed as part of the same transaction. 

Contracts: Intent. In the absence of a contrary intent, instruments executed at 
the same time, by the same parties, for the same purpose, and in the course of the 
same transaction are, in the eyes of the law, one instrument, and will be read and 
construed as if they were as much one in formas they are in substance. 

Uniform Commercial Code: Negotiable Instruments. Neb. U.C.C. § 3-805 


(Reissue 1980) provides that article 3 of the Nebraska Uniform Commercial 


Code applies to any instrument whose terms do not preclude transfer and which 
is otherwise negotiable within this article but which is not payable to order or to 
bearer, except that there can be no holder in due course of such an instrument. 
Uniform Commercial Code. The exception provided by Neb. U.C.C. § 3-805 
(Reissue 1980) is limited to nonnegotiability caused by lack of order or bearer 
form and is recognized as a codification and restatement of the law of 
merchantability and should be narrowly construed. 

Contracts: Jury Instructions: Proof. Where a party authors a document and 
takes a position inconsistent with the documents which it authored, the court’s 
burden of proof instruction placing the burden of proof on the author is 
consistent with contract principles. 
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11. Jury Instructions: Appeal and Error. Where instructions taken as a whole do not 
mislead the jury and are not prejudicial, there is no error. 

12. Verdicts: Juries: Appeal and Error. On review, an appellate court will not disturb 
a jury verdict unless it is clearly wrong, and it is sufficient if there is any 
competent evidence presented to the jury upon which it could find for the 
successful party. 

13. Uniform Commercial Code: Negotiable Instruments. “Instrument” as used in 
article 9 of the Nebraska Uniform Commercial Code is not limited to negotiable 
instruments. 

14. Uniform Commercial Code. Even where a certificate of deposit is 
nonnegotiable, it still may be an instrument for purposes of article 9 of the 
Nebraska Uniform Commercial Code. 

15. Security Interests: Intent. For a valid security agreement to exist, the intention of 
the parties to create a security agreement must be clear. 

16. Security Interests: Interest. Where the parties have entered into an 
interest-bearing agreement, the award for a successful suit based on that 
agreement is the face amount of the instrument plus interest thereon as agreed 
to. 

17. Directed Verdict: Appeal and Error. The party against whom a verdict is directed 
is entitled to have every controverted fact resolved in his or her favor and to have 
the benefit of every inference which can reasonably be drawn from the evidence. 
If there is any evidence which will sustain a finding for the party against whom 
the judgment is made, the case may not be decided as a matter of law. 

18. Rules of Evidence: Expert Witnesses: Appeal and Error. Whether a witness is 
qualified to testify as an expert under the Nebraska Evidence Rules is 
preliminarily a question of admissibility for a trial court under Neb. Evid. R. 
104(1), Neb. Rev. Stat. § 27-104(1) (Reissue 1989). See, also, Neb. Evid. R. 702, 
Neb. Rev. Stat. § 27-702 (Reissue 1989). Such a determination will be upheld on 
appeal unless the trial court’s finding is clearly erroneous. 


Appeal from the District Court for Furnas County: Jack H. 
HEnprIx, Judge. Affirmed. 


Susan C. Williams, of Murphy, Pederson & Waite, for 
appellant. 


David B. Downing, of Downing & Alexander, and Jefferson 
Downing, of Bruckner, O’Gara, Keating, Sievers & Hendry, 
P.C., for appellee. 


CONNOLLY, MILLER-LERMAN, and WRIGHT, Judges. 


MILLER-LERMAN, Judge. 

Evelyn L. Skiles, appellee, filed this action against Security 
State Bank, appellant, seeking recovery of the value of three 
certificates of deposit plus interest which the bank had applied 
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to the indebtedness of Bradley Skiles, son of Evelyn Skiles and 
her deceased husband, Orval Skiles. In her second amended 
petition, Evelyn Skiles asserted that the bank had negotiated 
the CD’s without her knowledge or consent and that to her 
knowledge there had never been an agreement pledging the 
CD’s as collateral for the debts of Bradley Skiles and his wife, 
Rita. Evelyn Skiles prayed for judgment against the bank in the 
amount of $32,500 plus interest and costs. The bank asserted 
that it was a holder of a negotiable instrument pursuant to 
article 3 of the Nebraska Uniform Commercial Code and that 
because it was in possession of the CD’s which were endorsed on 
the back, it had a right to recover unless Evelyn Skiles 
established a defense. See Neb. U.C.C. § 3-307 (Reissue 1980). 
The case was tried to a jury, inter alia, on the issue of whether 
Evelyn and Orval Skiles had agreed to pledge the CD’s as 
security for Bradley Skiles’ debts. The jury returned a verdict in 
favor of Evelyn Skiles, and the bank perfected this appeal. 

On appeal, the bank assigns numerous errors which 
challenge various substantive rulings of the trial court, 
including the overruling of the bank’s objection to the court’s 
jury instruction No. 3B regarding the applicable burden of 
proof, the sufficiency of the evidence to support the jury’s 
verdict, and the court’s award of prejudgment interest. The 
bank also challenges various trial rulings, including denial of 
the bank’s motion in limine, denial of the bank’s motion for 
directed verdict, overruling of the bank’s objection to the 
testimony of Evelyn Skiles’ expert, overruling of the bank’s 
objection to certain testimony of the bank president, and denial 
of the bank’s motion for new trial. For the reasons recited 
below, weaffirm. 


FACTS 

The record supports the following facts: In 1982 and 1983, 
Evelyn and Orval Skiles deposited a total of $32,500 in three 
CD’s with Security State Bank. Stapled to each CD and 
executed contemporaneously therewith is an assignment 
authored by the bank and executed by the Skiles in favor of the 
bank. Each of the CD’s and the assignments were signed by 
either Orval Skiles or both Orval and Evelyn Skiles. 


SKILES v. SECURITY STATE BANK 363 
Cite as | Neb. App. 360 


The assignments read: 

For value received, the undersigned hereby pledge and 
assign to Security State Bank, Holbrook the attached 
Certificate of Deposit [CD number] dated [date] and in 
the principal amount of [CD amount]. 

The Assignment is made to secure any and all 
indebtedness of undersigned to Bank, the full payment of 
which will render this Assignment void; but otherwise to 
be of full force and effect including the right to apply both 
the principal and interest evidenced by such Certificate to 
the indebtedness of undersigned. 

Dated this {date]. 

[Signatures.] 

Throughout the trial and on appeal Evelyn Skiles maintained 
that the language of the assignments limits the application of 
the CD’s to “indebtedness of the undersigned.” The 
undersigned on the assignments were Orval and Evelyn Skiles. 
It is undisputed that at no time were Orval and/or Evelyn Skiles 
indebted to the bank. At trial, Evelyn Skiles testified that she 
understood that her son, Bradley, would get an advantageous 
loan interest rate if she did business with the bank. She denied 
knowledge of any other relationship between her CD’s and her 
son’s banking transactions. 

Throughout the relevant period, Bradley Skiles entered into 
a series of promissory notes with the bank. The bank advanced 
funds to Bradley Skiles pursuant to this series of promissory 
notes. Although the promissory notes referenced the CD’s of 
Orval and Evelyn Skiles as security, none of Bradley Skiles’ 
promissory notes were signed by either Orval or Evelyn Skiles. 
Additionally, apparently neither Orval nor Evelyn.Skiles were 
present when Bradley Skiles’ promissory notes were executed. 
Bradley Skiles eventually defaulted on these notes. 

In June 1986, the bank applied two of Orval and Evelyn 
Skiles’ CD’s plus accrued interest to the debts of Bradley Skiles. 
In October 1986, the bank applied the last of Orval and Evelyn 
Skiles’ CD’s to Bradley Skiles’ debts. Suit by Evelyn Skiles to 
recover the value of the CD’s followed. 

Relying on its interpretation of the applicability of various 
Nebraska Uniform Commercial Code provisions, the bank 
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filed a motion in limine requesting the trial court to order 
Evelyn Skiles to not refer to any alleged defense she might have 
as to the bank’s status as a holder of the CD’s. The bank also 
moved to dismiss. Both motions were overruled. The jury 
returned a verdict for Evelyn Skiles in the amount of 
$33,674.28. Both parties moved for a new trial. The motions 
were overruled. The bank subsequently perfected this appeal. 


JURY INSTRUCTION 

The bank assigns as error the propriety of instruction No. 3B 
regarding the burden of proof. The Nebraska Supreme Court 
has consistently held that it is reversible error to give a jury 
instruction which places the burden of proof on the wrong 
party. Hersch Buildings, Inc. v. Steinbrecher, 198 Neb. 486, 253 
N.W.2d 310(1977). The court finds that this instruction was not 
error. 

The challenged instruction reads as follows: 

B. BURDEN OF PROOF 

In connection with the defendant’s claim that the 
plaintiff and her husband pledged the certificates of 
deposit for the debt of Brad and Rita Skiles, the defendant 
has the burden of proving, by the greater weight of 
evidence, each and all of the following: 

1. That the plaintiff and her husband entered into an 
agreement with the defendant. 

2. That the agreement pledged the certificates of 
deposit for the payment of the debts of Brad and Rita 
Skiles to the defendant. 

The bank argues that under applicable cases and the code, it 
did not have the burden of proving that Evelyn and Orval Skiles 
made an agreement with the bank by which they allegedly 
pledged their CD’s as payment of Bradley Skiles’ debts. In 
support of its position, the bank relies on § 3-307(2), which 
reads as follows: “When signatures are admitted or established, 
production of the instrument entitles a holder to recover on it 
unless the defendant establishes a defense.” 

The bank argues that because it was in possession of the 
endorsed CD’s, it was a holder of an instrument under 
§ 3-307(2), and that upon production of the CD’s, it was 


SKILESv. SECURITY STATE BANK : 365 
Cite as 1 Neb. App. 360 


entitled to recover the funds unless Evelyn Skiles “establishe[d] 
adefense.” This court does not agree. 

Under the definition section of article 3 of the code, an 
“instrument” is defined as follows: “In this article unless the 
context otherwise requires . . . ‘instrument’ means a negotiable 
instrument.” Neb. U.C.C. § 3-102(1){e) (Reissue 1980). Since 
“instrument” as used in § 3-307 is limited to negotiable 
instruments, the burdens of pleading and proof found in 
§ 3-307 are limited to litigation involving negotiable 
instruments unless the context otherwise requires. Aetna Cas. & 
Surety Co. v. Nielsen, 217 Neb. 297, 348 N.W.2d 851 (1984) 
(holding that § 3-307 is applicable only to negotiable 
instruments). 

To be a negotiable instrument, a writing must have the 
following characteristics: 

(a) be signed by the maker or drawer; and 
(b) contain an unconditional promise or order to pay a 
sum certain in money and no other promise, order, 
obligation or power given by the maker or drawer except 
as authorized by this article; and 
(c) be payable on demand or at a definite time; and 
(d) be payable to order or to bearer. 
Neb. U.C.C. § 3-104(1) (Reissue 1980). A certificate of deposit 
can be a negotiable instrument if it complies with the 
requirements of § 3-104. See § 3-104(2)(c). 

Under Neb. U.C.C. § 3-119(1) (Reissue 1980), an instrument 
“may be modified or affected by any other written agreement 
executed as part of the same transaction. .. .” This is consistent: 
with longstanding Nebraska case law holding that in the 
absence of acontrary intent, 

instruments executed at the same time, by the same 
parties, for the same purpose, and in the course of the 
same transaction are, in the eyes of the law, one 
instrument, and will be read and construed as if they were 
as much one in form as they are in substance. 
Nowak v. Burke Energy Corp. , 227 Neb. 463, 468, 418 N. W.2d 
236, 240 (1988). 

Each CD in this case, with its attached assignment executed 

contemporaneously by the same parties, is one modified 
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instrument for purposes of article 3 of the code. The court finds 
that the CD’s, as modified by the assignments, are not 
negotiable instruments. Among the characteristics of the CD’s 
in this case which make them nonnegotiable is their lack of 
payment “to order or to bearer” as required by § 3-104(1)(d); 
their lack of payment at a “definite time” as required by Neb. 
U.C.C. § 3-109(2) (Reissue 1980); the inability to determine a 
“sum certain” without reference to outside sources, namely the 
indebtedness of the undersigned; and the conditional nature of 
the promise to pay, which is inconsistent with § 3-104(1)(b). See 
S.I.D. No. 32 v. Continental Western Corp. , 215 Neb. 843, 343 
N.W.2d 314 (1983). See, also, Republican Valley Bank y. 
Security State Bank, 229 Neb. 339, 426 N.W.2d 529 (1988). 
Because of these defects, the CD’s are not negotiable 
instruments for article 3 purposes, and the burden of proof 
outlined in § 3-307(2) is inapplicable to the litigated 
transaction. Thus, the court’s refusal to charge the jury based 
on § 3-307(2) was not error. See Aetna Cas. & Surety Co. v. 
Nielsen, supra. 

Although the bank admits that the CD’s are not negotiable 
instruments, it contends that the only defect is that they are not 
payable to order or to bearer. In a further effort to have 
§ 3-307(2) applied to this case, the bank argues that Neb. 
U.C.C. § 3-805 (Reissue 1980) permits application of article 3 
to instruments which are not negotiable where the only defect as 
to negotiability is that they are not payable to order or to bearer. 
The bank’s argument that § 3-805 causes the nonnegotiable 
instruments in this case to be covered by all of article 3, 
including presumably the pleading and proof burden contained 
in § 3-307(2), is without merit. 

Section § 3-805 reads as follows: “This article applies to any 
instrument whose terms do not preclude transfer and which is 
otherwise negotiable within this article but which is not payable 
to order or to bearer, except that there can be no holder in due 
course of such an instrument.” Section 3-805’s exception to the 
general proposition that article 3 is applicable only to 
negotiable instruments is limited by its terms to instruments 
made nonnegotiable by virtue of their lack of payment to order 
or to bearer. In the instant case, in addition to the lack of a to 
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order or to bearer designation, there are several deficiencies of 
the CD’s, as modified by the assignments, which cause them to 
become nonnegotiable. The exception provided by § 3-805 is 
limited to nonnegotiability caused by lack of order or bearer 
form and is recognized as a codification and restatement of the 
law of merchantability and should be narrowly construed. See 
§ 3-805 cmt. See, also, Ford v. Darwin, 767 S.W.2d 851 (Tex. 
Civ. App. 1989); Matter of Estate of Holloway, 515 So. 2d 1217 
(Miss. 1987). For these reasons, the court finds that the 
instruments in this case do not fall into the exception of § 3-805 
and are not subject to article 3 and the pleading and proof 
requirements of § 3-307(2). 

Although the commercial paper between the parties was not 
a negotiable instrument, it does amount to a contract between 
the parties. The plain language of the CD’s and assignments 
reads that if Orval and Evelyn Skiles were indebted to the bank, 
the bank could apply the value of the CD’s to the indebtedness 
of Orval and Evelyn Skiles. At trial, the bank claimed that 
notwithstanding the clear language of the assignments, Orval 
and Evelyn Skiles had agreed that the CD’s could be applied to 
Bradley Skiles’ debts. The court’s burden of proof instruction 
placed the burden of proving the terms of the contract on the 
bank. Since the bank authored the documents and took a 
position inconsistent with the documents which it authored, the 
court’s burden of proof instruction was consistent with contract 
principles and was proper under the facts of this case. See, First 
Westside Bank vy. Herzog, 204 Neb. 356, 282 N.W.2d 38 (1979); 
Custom Leasing, Inc. v. Carlson Stapler and Shippers Supply, 
Inc., 195 Neb. 292, 237 N.W.2d 645 (1976). The court’s burden 
of proof instruction fairly submitted the case to the jury. See 
Hersch Buildings, Inc. v. Steinbrecher, 198 Neb. 486, 253 
N.W.2d 310 (1977). The instructions taken as a whole did not 
mislead the jury and were not prejudicial error. See, Beauford 
v. Father Flanagan’s Boys’ Home, 241 Neb. 16, 486 N. W.2d 854 
(1992); Bishop v. Farm Bureau Life Ins. Co., 228 Neb. 74, 421 
N.W.2d 423 (1988). The bank’s assignment of error based on the 
jury charge is without merit. 
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SUFFICIENCY OF EVIDENCE 

The bank argues that the evidence supports the conclusion 
that the bank had a security interest in the CD’s under article 9 
of the code. The bank asserts that the CD’s, the assignments, 
and Bradley Skiles’ promissory notes referencing the CD’s are 
all one instrument pursuant to article 9 and result in the CD’s 
being pledged as collateral for Bradley Skiles’ indebtedness. 
The bank argues that the jury verdict should be set aside 
because it is clearly erroneous and against the weight of the 
evidence. 

On review, an appellate court will not disturb a jury verdict 
unless it is clearly wrong, and it is sufficient if there is any 
competent evidence presented to the jury upon which it could 
find for the successful party. Commerce Sav. Scottsbluff v. 
EH. Schafer Elev., 231 Neb. 288, 436 N.W.2d 151 (1989). 

In contrast to article 3, the court notes that “instrument,” as 
used in article 9, is not limited to negotiable instruments. The 
court observes that negotiable instruments have certain 
peculiarities, e.g., “holder in due course” properties, which are 
not characteristic of other commercial paper and that in the 
absence of fulfilling the characteristics of negotiable 
instruments as listed in § 3-104(1), documents “calling for the 
payment of money and others loosely called ‘commercial 
paper’ are not negotiable instruments and not subject to the 
rules of Article Three” but may still be subject to other articles 
of the code. 1 James J. White & Robert S. Summers, Uniform 
Commercial Code § 13-1 at 622 (3d ed. 1988). 

Indeed, § 3-104(3) provides that “{a]s used in other articles 
of this act, and as the context may require, the terms ‘draft’, 
‘check’, ‘certificate of deposit’ and ‘note’ may refer to 
instruments which are not negotiable within this article as well 
as to instruments which are so negotiable.” It has been held that 
“[e]ven where the certificate is non-negotiable, it still may be an 
instrument for Article 9 purposes.” Smith v. Mark Twain Nat. 
Bank, 805 F.2d 278, 285 (8th Cir. 1986). Thus, the bank’s 
reliance on article 9 for the proposition that the Skiles’ 
modified CD’s are instruments, if supported by the facts, is not 
incompatible with article 9 of the code. 

The bank argues that a “security agreement” as used in 
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article 9 is extremely broad, see Neb. U.C.C. § 9-105(1)() 
(Reissue 1980), and that proof of its existence, where the 
secured party possesses the alleged collateral, is not limited to 
documentary evidence. See Neb. U.C.C. § 9-203 (Reissue 
1980). 

The court agrees generally with the bank’s argument as to the 
scope of relevant proofs. The court notes, however, that for a 
valid security agreement to exist, the intention of the parties to 
create a security agreement must be clear. Jn Re Airwest 
International, 70 B.R. 914 (Bankr. D. Haw. 1987). Thus, for a 
valid perfected security agreement to exist, two inquiries must 
be made. The court must first resolve as a question of law 
whether the language embodied in the writing objectively 
indicates that the parties “did in fact agree, that a security 
interest in something exists.” (Emphasis in original.) 2 White & 
Summers, supra, § 24-4 at 307. 

“If the language crosses this objective threshold, that is, if 
the writing evidences a possible secured transaction and 
thus satisfies the statute of frauds requirement, then the 
factfinder must inquire whether the parties actually 
intended to create a security interest. Parol evidence is 
admissible to inform the latter, but not the former inquiry. 


(Emphasis omitted.) In Re Airwest Intern., 70 B.R. at 919. 

In the instant case, the record supports the bank’s conclusion 
that based on the written evidence, the parties may have 
provided for a security interest covering Evelyn and Orval 
Skiles’ indebtedness, if any existed. However, the jury, as 
factfinder, did not conclude that Orval and Evelyn Skiles 
intended to create a security interest in the CD’s as collateral for 
Bradley Skiles’ indebtedness. Admitted evidence included the 
testimony of the bank’s president, testimony of a loan officer, 
and the actual promissory notes of Bradley Skiles which 
specifically refer to the CD’s. This evidence, if believed by the 
jury, supported the bank’s position that a security agreement 
existed and that Evelyn and Orval Skiles’ CD’s were collateral 
for Bradley Skiles’ debts. Contrary evidence was admitted, 
including the testimony of Evelyn Skiles and Bradley Skiles and 
the above-mentioned promissory notes which were signed on 
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dates different from the CD’s and signed only by Bradley Skiles, 
which tended to defeat the bank’s claim that the CD’s were 
intended as collateral for Bradley Skiles’ debts. It appears that 
the jury credited Evelyn Skiles’ testimony that the CD’s were 
not intended to secure Bradley Skiles’ indebtedness. 

As noted above, a jury verdict may not be set aside unless 
clearly wrong, and it is sufficient if there is any competent 
evidence presented to the jury upon which it could find for the 
successful party. Commerce Sav. Scottsbluff v. FH. Schafer 
Eley., 231 Neb. 288, 436 N.W.2d 151 (1989). For the reasons 
recited above, this court concludes that there was sufficient 
credible evidence to support the jury’s verdict, and the bank’s 
assignment of error related thereto is without merit. 


INTEREST ON PLAINTIFF’S AWARD 

The bank asserts that the trial court erred in awarding 
prejudgment interest to appellee, since Evelyn Skiles’ cause of 
action was in conversion and damages in a conversion action 
are based on the value of the property at the time of the 
conversion. See Chadron Energy Corp. v. First Nat. Bank, 221 
Neb. 590, 379 N.W.2d 742 (1986). In reviewing Evelyn Skiles’ 
second amended petition, the court notes that she asserts that 
the bank issued CD’s for value received and later applied the 
proceeds of the CD’s to Bradley Skiles’ debts. The second 
amended petition alleges in paragraph 6 that at no time did 
Evelyn Skiles or her husband “ever pledge these certificates of 
deposit as collateral for the debt of Brad and Rita Skiles, nor 
did they, or either of them, ever at any time sign anything which 
would accomplish that result.” She then prays for judgment in 
the amount of the CD’s plus interest. This court observes that 
Evelyn Skiles’ petition sounds in contract. Additionally, the 
bank’s entire defense is based on the existence of a contract 
pledging the CD’s to secure Bradley Skiles’ debts. The jury 
found that the evidence did not support the bank’s assertion 
that the parties agreed that the CD’s would serve as security for 
Bradley Skiles’ debts. 

Under certain circumstances prejudgment interest is 
allowed. In the instant case, the instrument sued on is an 
interest-bearing document. Because the parties have entered 
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into an interest-bearing agreement, the award for a successful 
suit based on that agreement is the face amount of the 
instrument plus interest thereon as agreed to. First Nat. Bank y. 
Bolzer, 221 Neb. 415, 377 N.W.2d 533 (1985). The court is 
aware of the passage of 1986 Neb. Laws, L.B. 298, § 3 (Neb. 
Rev. Stat. § 45-103.02 (Reissue 1988)) since the decision in 
Bolzer. No case could be found, however, which directly 
overrules the holding in Bo/zer. Cf. Knox v. Cook, 233 Neb. 
387, 446 N.W.2d 1 (1989). When the trial court was presented 
with a motion to include interest, it was proper for it to have 
awarded the amount of interest, as agreed to by the parties on 
the face of the CD’s. See Bolzer, supra. The trial court’s order 
assessing interest against the bank to the judgment date “under 
the terms of [the three] Certificates of Deposit” was not error 
and is affirmed. 


OTHER ASSIGNMENTS OF ERROR 

With respect to appellant’s various assignments of error 
regarding trial rulings, this court has reviewed the record and 
finds that none are meritorious. The bank’s reliance on cases in 
which party defendants failed to file affirmative defenses to 
actions based on negotiable instruments are inapposite because, 
for reasons recited at length above, the CD’s in this case are not 
negotiable instruments and this action is not subject to the 
pleading and proof requirements of § 3-307(2). Cf. 
Commodity Traders v. Finn, ante p. 39, 487 N. W.2d 297 (1992) 
(holding that the check at issue was a negotiable instrument 
subject to § 3-307(2)). Accordingly, the court notes that the trial 
court’s denial of the bank’s motion in limine seeking to limit 
testimony amounting to a defense by Evelyn Skiles was not 
error, in that her second amended petition and reply to the 
bank’s “alternative defense” were subject to ordinary pleading 
requirements and taken together adequately pled what 
amounted to a denial of the bank’s amended answer. See Neb. 
Rev. Stat. § 25-821 (Reissue 1989). Evelyn Skiles’ pleadings 
gave adequate notice of her denial of the bank’s allegation that 
the CD’s were pledged to secure Bradley Skiles’ debts. See Ruwe 
v. Farmers Mut. United Ins. Co., 238 Neb. 67, 469 N.W.2d 129 
(1991). 
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The trial court’s denials of the bank’s motion for directed 
verdict and motion for new trial based on an alleged failure to 
plead an “affirmative defense” in the reply were not error. A 
trial court should direct a verdict as a matter of law only when 
the facts are conceded, undisputed, or such that reasonable 
minds can draw but one conclusion therefrom. The party 
against whom a verdict is directed is entitled to have every 
controverted fact resolved in his or her favor and to have the 
benefit of every inference which can reasonably be drawn from 
the evidence. If there is any evidence which will sustain a 
finding for the party against whom the judgment is made, the 
case may not be decided as a matter of law. Baker v. St. Paul 
Fire & Marine Ins. Co., 240 Neb. 14, 480 N.W.2d 192 (1992); 
Leonard v. Wilson, 238 Neb. 1, 468 N.W.2d 604 (1991); Carnes 
v. Weesner, 229 Neb. 641, 428 N.W.2d 493 (1988). Based on a 
review of the record, the trial court’s denial of the bank’s 
motion for a directed verdict was not error. The standard of 
review of an order granting a new trial is whether the trial court 
abused its discretion. A motion for new trial should be granted 
only where there is error prejudicial to the rights of the 
unsuccessful party. Unless such error appears, a party who has 
sustained the burden and expense of trial, and who has 
succeeded in securing a verdict on the facts in issue, has a right 
to keep the benefit of that verdict. Kumar v. Douglas County, 
234 Neb. 511, 452 N.W.2d 21 (1990); Lemke v. Northwestern 
Public Serv. Co., 233 Neb. 223, 444 N.W.2d 326 (1989); 
Commerce Sav. Scottsbluff v. FH. Schafer Elev., 231 Neb. 
288, 436 N.W.2d 151 (1989). Based on a review of the record, 
the denial of the bank’s motion for a new trial was not an abuse 
of discretion and was not error. 

With respect to the bank’s assignment of error claiming that 
Evelyn Skiles’ expert witness, Dan Fisher, a Grand Island 
banker, should not have been permitted to testify as to the 
proper documentation necessary to create a security agreement, 
the court finds that he was properly qualified as a banking 
expert and that the court properly charged the jury with respect 
to the significance and weight to be accorded Fisher’s testimony. 
Whether a witness is qualified to testify as an expert under the 
Nebraska Evidence Rules is preliminarily a question of 
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admissibility for a trial court under Neb. Evid. R. 104(1), Neb. 
Rev. Stat § 27-104(1) (Reissue 1989). See, also, Neb. Evid. R. 
702, Neb. Rev. Stat. § 27-702 (Reissue 1989). Such a 
determination will be upheld on appeal unless the trial court’s 
finding is clearly erroneous. In re Interest of C.W. et al., 239 
Neb. 817, 479 N.W.2d 105 (1992). See, also, State v. Stahl, 240 
Neb. 501, 482 N.W.2d 829 (1992). Based on the record, Fisher’s 
testimony was admissible, and the admission of his testimony 
was not an abuse of discretion. 

The bank next assigns as error the introduction, over 
objection, of the testimony and accompanying exhibit of 
Charles R. Leffler, Jr., the bank’s president, regarding the 
proper form of an assignment to effect a security agreement. 
The court finds that this evidence was both relevant and 
introduced by a competent witness and was merely cumulative 
to Leffler’s testimony as to how an assignment might be better 
drafted. See Rocek v. Department of Public Institutions, 225 
Neb. 247, 404 N. W.2d 414 (1987). Its admission was not error. 

For the reasons recited above, this court concludes that the 
court’s rulings were not error and the jury verdict was 
adequately supported by the admissible evidence. The 
judgment of the trial court is affirmed. 

AFFIRMED. 


BONNIE L. MCCALL, APPELLANT, V. RODNEY F. MCCALL, 
APPELLEE. 
496 N.W.2d8 


Filed November 24, 1992. No. A-90-1253. 


1. Divorce: Appeal and Error. In appeals involving actions for dissolution of 
marriage, an appellate court’s review is de novo on the record to determine 
whether there has been an abuse of discretion by the trial judge, whose judgment 
will be upheld in the absence of an abuse of discretion. When the evidence is in 
conflict, the appellate court considers, and may give weight to, the fact that the 
trial judge heard and observed the witnesses and accepted one version of the 
facts rather than another. 

2. Child Support: Rules of the Supreme Court. The child support guidelines of the 
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Nebraska Supreme Court apply to any child support award made from and after 
October 1, 1987. In general, child support payments should be set according to 
the guidelines. 

. If there is more than one child, the trial court’s order should 
specify the amount of child support due for each child, and the order should 
specifically set forth the amount of child support which will be due as each child 
becomes of age or self-supporting. The amount due for each possibility should 
be calculated separately from table | of the Nebraska Child Support Guidelines. 
The order should direct that child support continue only until each child reaches 
majority under Nebraska law, becomes emancipated, becomes self-supporting, 
marries, or dies, or until further order of the court. 


Appeal from the District Court for York County: BRYCE 
Bartu, Judge. Affirmed as modified. 


Roberta S. Stick, of Legal Services of Southeast Nebraska, 
for appellant. 


Richard Register for appellee. 
HANNON, IRWin, and WRIGHT, Judges. 


IRWIN, Judge. 

This is an action for dissolution of marriage. Petitioner, 
Bonnie L. McCall, appeals from the judgment of the district 
court for York County, Nebraska. She asks that the decree 
entered be modified as to child support and that the decree 
allocate responsibility for payment of marital debts. She alleges 
that the district court erred in failing to (1) use the Nebraska 
Child Support Guidelines to determine the amount of child 
support and (2) make provision in the decree regarding 
responsibility for payment of debts incurred by the parties 
during their marriage. 


STANDARD OF REVIEW 
In appeals involving actions for dissolution of marriage, an 
appellate court’s review is de novo on the record to determine 
whether there has been an abuse of discretion by the trial judge, 
whose judgment will be upheld in the absence of an abuse of 
discretion. Knippelmier v. Knippelmier, 238 Neb. 428, 470 
N.W.2d 798 (1991). When the evidence is in conflict, the 
appellate court considers, and may give weight to, the fact that 
the trial judge heard and observed the witnesses and accepted 

one version of the facts rather than another. Jd. 
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BACKGROUND 

On June 19, 1990, Bonnie L. McCall filed a petition seeking 
a dissolution of marriage, equitable distribution of property 
and allocation of marital debts, custody of the three minor 
children of the parties, child support, and alimony. On July 16, 
Rodney F. McCall filed an answer and cross-petition, alleging 
that the marriage was not irretrievably broken. He asked that a 
decree of legal separation be entered, and he requested joint 
custody of the children. He also asked that there be temporary 
and permanent child support. 

Trial was held on October 30, 1990. Rodney agreed that 
Bonnie could continue to have custody of the children. Bonnie 
testified that she believed her marriage was irretrievably broken 
because the problems they had experienced were cyclical and 
reconciliation was improbable. Rodney disputed that the 
marriage was irretrievably broken, but acknowledged that 
Bonnie believed it was. 

Bonnie testified that she was unemployed and was making 
plans to be retrained because she was no longer able to engage in 
an occupation requiring hard labor. During the marriage, she 
had worked cleaning a bank at night and taking care of elderly 
persons in the morning. She had also provided day care for 
several children in her home. She testified that she was unable 
to do this work at the time of the hearing due to a broken coccyx 
she sustained during a fight with her husband. She testified that 
she planned to go to school and that in conjunction with that, 
she would incur child-care expenses of $108 per week. The 
children were ages 6, 5, and 3 at the time of the hearing. Bonnie 
testified that she earned about $5,000 annually from her 
previous employment. 

At the time of the hearing, Rodney was employed by 
Stephens and Smith Construction Company. He testified that 
despite some changes in employment, he had essentially been 
employed continuously for the past 13 years. According to his 
testimony, his 1989 income was $12,500 and his 1990 income as 
of the date of the trial was $14,500. Rodney indicated his 
willingness to maintain health insurance coverage for his 
children as long as it is available through his employer. 

The court entered a decree on November 29, 1990, directing 
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Rodney to pay $100 per month per child in child support until 
the children are emancipated. He was also directed to pay $25 
per month per child in child-care expenses. 

Bonnie had proposed an allocation of debts. In great part, it 
amounted to each party paying the debts in his or her own 
name. Rodney agreed with the proposed allocation except for a 
$150 indebtedness Bonnie claimed he owed her. The decree did 
not address responsibility for marital debts. 


DISCUSSION 
Child Support. 

Bonnie argues that Rodney’s child support obligation should 
have been set in conformity with the Nebraska Child Support 
Guidelines at $446 per month, rather than $300 as ordered by 
the trial court. 

The child support guidelines of the Nebraska Supreme Court 
apply to any child support award made from and after October 
1, 1987. Knippelmier v. Knippelmier, 238 Neb. 428, 470 
N.W.2d 798 (1991). In general, child support payments should 
be set according to the guidelines established pursuant to Neb. 
Rev. Stat. § 42-364.16 (Reissue 1988). Knippelmier vy. 
Knippelmier, supra. Section 42-364.16 provides that child 
support shall be established in accordance with the guidelines 
unless the court finds that one or both parties have produced 
sufficient evidence to rebut the presumption that the 
application of the guidelines will result in a fair and equitable 
child support order. Knippelmier v. Knippelmier, supra. Thus, 
the court may deviate from the guidelines in an individual case 
if the application of the guidelines would be unjust or 
inappropriate. Under paragraph C of the guidelines, the court’s 
finding that the guidelines should not apply is to be in writing or 
on the record. Knippelmier v. Knippelmier, supra. The trial 
court made no such finding. We also note that the trial court 
made no finding on the record as to Rodney’s net income. Both 
these omissions are puzzling to this court and begot work that 
need not have existed for the reviewing court. 

Reviewing the record de novo, we find that there is no 
finding in writing or on the record to rebut the presumption that 
the child support guidelines should be applied. While it is true 
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that a judge does not satisfy his duty to act equitably toward all 
concerned, i.e., the parties and the children, by blindly 
following suggested guidelines, Brandt v. Brandt, 227 Neb. 
325, 417 N.W.2d 339 (1988), overruled on other grounds, 
Druba v. Druba, 238 Neb. 279, 470 N.W.2d 176 (1991), the 
above-mentioned specific finding is still required. In 
determining the amount of a child support award, the trial 
court must consider the status, character, and situation of the 
parties and attendant circumstances, including the financial 
condition of the parties and the estimated cost of support of the 
children. Knippelmier v. Knippelmier, supra. 

In paragraph H of the guidelines, it is stated: 

If there is more than one child, the court’s order should 
specify the amount of child support due for each child, 
and, in any event, the order should specifically set forth 
the amount of child support which will be due as each 
child becomes of age or self-supporting. The amount due 
for each possibility should be calculated separately from 
table 1. . . . The order should direct that child support 
continue only until each child reaches majority under 
Nebraska law, becomes emancipated, becomes 
self-supporting, marries, or dies, or until further order of 
the court. 

In the decree in this case, the trial court ordered: 

The respondent shall pay child support for the support 
of the minor children in the sum of $100 per month per 
child and child care in the sum of $25 per month per child 
commencing December 1, 1990, and upon the first day of 
each month thereafter until said children are emancipated. 

This language does not meet the requirements of paragraph H. 
The decree is modified to state that child support payments 
continue until any one of the circumstances listed in paragraph 
H occurs. 

In addition, the amount a parent is ordered to pay for child 
care should be set out if the total expenses are known. Druba v. 
Druba, supra. lf the amount is unknown, the court may make 
appropriate orders as to the manner in which such expenses are 
to be shared. Jd. We again note that in the future it would be 
helpful if the reviewing court were presented with the trial 
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court’s worksheet of basic net income and support calculations 
used in calculating child-care expenses. 

Referring to the guidelines, Bonnie argues that child support 
in this case should total $446 per month for three children, $357 
for two children, and $230 for one child, based on Rodney’s net 
income. We agree. We find that the evidence established 
Rodney’s net monthly income as $1,024. The above-mentioned 
dollar amounts are those required by the guidelines for net 
monthly income of $1,024. We modify the decree to reflect this 
changein child support. 


Marital Debts. 

The decree did not discuss, as it should have, the marital 
debts. We hereby modify the decree to state that each party shall 
assume all debts held in his or her name. We affirm the 
judgment of the district court as modified. 

AFFIRMED AS MODIFIED. 


IN RE INTEREST OF M.W. AND R.W., CHILDREN UNDER 18 YEARS 
OF AGE. 
STATE OF NEBRASKA, APPELLEE, V.R.S., APPELLANT. 
497 N.W.2d 396 


Filed December 8, 1992. No. A-92-009. 


1. Parental Rights: Appeal and Error. An order terminating parental rights is 
reviewed by an appellate court de novo on the record. 

2. Parental Rights: Appeal and Error: Time. An adjudication order is an 
appealable order from which a notice of appeal must be filed within 30 days 
from the rendition of the judgment. 

3. Parental Rights: Juvenile Courts: Records. The record of proceedings before a 
juvenile court shall contain the evidence presented at the dispositional hearing 
held for the purpose of the parental rehabilitative plan. The juvenile court’s 
specific findings of facts supporting the provisions contained in the parental 
rehabilitative plan shall be stated in the record. 

4. Parental Rights: Evidence: Proof. To terminate parental rights, the State must 
prove by clear and convincing evidence that the parent has willfully failed to 
comply, in whole or in part, with a reasonable provision which is material to the 
rehabilitative objective of the plan and also that the termination is in the best 
interests of the children. 
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5. Attorney and Client: Due Process: Waiver. Counsel cannot waive rights which 
are personalf to their clients. The personal rights of a litigant must be waived by 
the litigant personally. 

6. Parental Rights: Due Process. Parental physical presence at a termination of 
parental rights hearing is not required, provided the parent has been afforded 
procedural due process for the hearing to terminate. 

7. Juvenile Courts: Records: Waiver. In the absence of a valid waiver by all parties 
to the proceedings, a verbatim transcript of those proceedings shall be made and 
preserved in the separate juvenile court. 

8. Parental Rights: Due Process. Termination of parental rights is a subject of due 
process protection under the U.S. Constitution and the Nebraska Constitution. 


Appeal from the Separate Juvenile Court of Sarpy County: 
WILLIAM D. STALEY, Judge. Affirmed in part, and in part 
reversed and remanded for further proceedings. 


Robert B. O’Neal, of Arps & Schirber Law Offices, for 
appellant. 


Michael D. Wellman, Sarpy County Attorney, and Lawrence 
D. Gendler for appellee. 


SIEVERS, Chief Judge, and CONNOLLY and WRIGHT, Judges. 


S1EVERS, Chief Judge. 

R.S., the natural mother of M.W. and R.W., minor children, 
appeals the September 17, 1991, order of the separate juvenile 
court of Sarpy County, which order terminated her parental 
rights to her children. An order terminating parental rights is 
reviewed by an appellate court de novo on the record. In re 
Interest of D.M.B., 240 Neb. 349, 481 N.W.2d 905 (1992). 

The procedure, and therefore the end result, in this case was 
fatally flawed by former Judge William D. Staley’s practice of 
conducting off-the-record hearings, which practice was 
discussed and criticized in the recent decision of In re 
Complaint Against Staley, 241 Neb. 152, 486 N.W.2d 886 
(1992), and resulted in Staley’s removal from office. This case 
demonstrates how the failure to respect fundamental 
procedural safeguards compromises the integrity of the judicial 
process. Consequently, we must reverse the order terminating 
the parental rights of R.S. and remand the cause for further 
proceedings. 
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ADJUDICATION ORDER 

This matter began with the filing of a juvenile court petition 
on February 16, 1989, alleging that M.W. and R.W. were 
children as described in Neb. Rev. Stat. § 43-247(3)(a) (Reissue 
1988) and thus were juveniles within the Nebraska Juvenile 
Code. The Sarpy County public defender was appointed 
guardian ad litem for the children, and counsel was appointed 
for R.S. On February 23, the children were placed in the 
custody of the Department of Social Services. On May 23, an 
adjudication hearing was held on the record and the court 
found that M.W. and R.W. were children as described in 
§ 43-247(3)(a). The matter was continued for disposition 
pending submission of psychological evaluations of the 
children and the mother, during which time the Department of 
Social Services had custody, with visitations by the mother as 
approved by the department. 

An adjudication order, such as that of May 23, 1989, is an 
appealable order. See Jn re Interest of V-T. and L.T., 220 Neb. 
256, 369 N.W.2d 94 (1985). In order to appeal from that order, a 
notice of appeal had to be filed within 30 days from the 
rendition of the judgment. See Jn re Interest of Z.R., 226 Neb. 
770, 415 N.W.2d 128 (1987). No such appeal was taken, and 
therefore, the adjudication that M.W. and R.W. were children 
as described in § 43-247(3)(a) is final. We note that the May 23 
adjudication hearing was on the record and that the bill of 
exceptions contains a verbatim transcript. 

Because the adjudication order finding M.W. and R.W. to be 
children as described in § 43-247(3)(a) is final, we believe it is 
appropriate to only briefly summarize the bases for the 
adjudication. The evidence from the May 23, 1989, proceeding 
shows that from February 1 through 13, R.S. and her two 
children stayed at a shelter for abuse victims. During that time, 
the children were not always properly fed or dressed by their 
mother. R.S. was heard to describe bizarre events involving 
harm to pets, a burned body in atrunk, and bloody knives. The 
staff saw her engaged in agitated behavior of walking and 
talking to no one in particular. R.S.’ behavior while at the 
shelter was described as bizarre. Late at night on February 13, 
R.S. took the children by taxi to Papillion. She was arrested 
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when she could not pay the fare. As a result, the children were 
placed in emergency detention and the original juvenile court 
petition of February 16 was filed, which petition led to the 
§ 43-247(3)(a) adjudication on May 23. 

We turn now to the proceedings which occurred after that 
adjudication, from parental rehabilitative orders through the 
final termination of parental rights order. 


PARENTAL REHABILITATIVE PLAN 

On July 12, 1989, Staley entered a “Findings and Order” 
which referenced the § 43-247(3)(a) adjudication and ordered 
the following parental rehabilitative plan: 

1. That said children’s mother shall maintain a suitable 
residence for herself and the children herein. 

2. That said children and their mother shall cooperate 
fully with the Department of Social Services in its 
provision of services herein. 

3. That the children herein and said children’s mother 
shall participate in such counseling programs as approved 
by the Department of Social Services. 

4. That said children’s mother shall totally abstain from 
the consumption or use of alcohol and all controlled 
substances not prescribed by a licensed physician. 

In In re Interest of J.S., A.C., and C.S., 227 Neb. 251, 
272-73, 417 N.W.2d 147, 161 (1987), the Nebraska Supreme 
Court held: 

[A]fter an adjudication under § 43-247(3)(a) of the 
Nebraska Juvenile Code and before entering an order 
containing a rehabilitative plan for a parent, a juvenile 
court shall inform the juvenile’s parent that the court may 
order a rehabilitative plan and thereafter shall hold an 
evidential hearing to determine reasonable provisions 
material to the parental plan’s rehabilitative objective of 
correcting, eliminating, or ameliorating the situation or 
condition on which the adjudication has been obtained. 
Because the evidential hearing for a rehabilitative plan is a 
dispositional hearing, the Nebraska Evidence Rules, 
§§ 27-101 to 27-1103, shall not apply at such hearing. The 
record of proceedings before a juvenile court shall contain 
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the evidence presented at the dispositional hearing held for 
the purpose of the parental rehabilitative plan. The 
juvenile court’s specific findings of facts supporting the 
provisions contained in the parental rehabilitative plan 
shall be stated in the record. The foregoing procedural 
rule, which we have enunciated today, is prospective only 
and shall apply to a juvenile court’s order which is entered 
after the filing date of this opinion and contains a 
rehabilitative plan for a parent. 
(Emphasis supplied.) 

Staley’s rehabilitative order appears to violate this holding in 
at least two material ways. First, there is no evidentiary record 
of any hearing on July 12, 1989, despite the recitation in Staley’s 
findings that “the above-captioned matter came on for a 
Disposition hearing before the undersigned Judge of the 
' Separate Juvenile Court for Sarpy County... .” Second, the 
juvenile court did not state in the record or in the order any 
specific findings of fact to support the rehabilitative plan. 

Almost a year later, on June 15, 1990, Staley imposed two 
additional conditions upon R.S. following an on-the-record 
hearing. Those conditions were (1) that R.S. complete a 
parenting program arranged by the Department of Social 
Services and (2) that she participate in her aftercare program 
recommended by the Norfolk Regional Center. The June 15 
proceeding was on the record, but there was no testimonial 
evidence. There was, however, a discussion among Staley and 
counsel regarding the fact that R.S. had been released from the 
Norfolk Regional Center and was participating in a day 
program at Ivy House. Through counsel, R.S. requested that if 
the children would not be returned to her at that time, that 
regular visits be started and family therapy instituted so that 
whatever needed to be done could be done to get the family 
reunited. 

During this June 15 hearing, the “social file” from the 
Department of Social Services, which file contained the Child 
Protective Services investigation dated March 20, 1989, was 
reviewed. The social file provides evidence which could 
arguably support the first four conditions of the plan which 
were earlier ordered on July 12, 1989, as well as support the 
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imposition of the two additional conditions on June 15, 1990. 
However, because of our ultimate disposition, we need not 
detail the contents of the social file. 

The rehabilitative plan originally entered on July 12, 1989, 
was procedurally defective as there was no hearing on the 
record and no findings of fact by the court to support the plan. 
However, there was never any appeal from the original entry of 
the order for this plan or from any of the subsequent orders 
which confirmed it. A rehabilitative plan which required a 
parent to participate in psychological therapy was held to be a 
final order, at least to the extent that the Department of Social 
Services had not perfected its appeal within 30 days, when the 
plan required the department to pay for the therapy. See Jn re 
Interest of B.M.H. , 233 Neb. 524, 446 N.W.2d 222 (1989). The 
plan involved here contains similar provisions, for example, 
aftercare following R.S.’ discharge from the Norfolk Regional 
Center. Thus, although the plan appears to have been the 
product of improper procedure, it is an order from which no 
appeal was taken. However, when termination of R.S.’ parental 
rights is sought because of failure to comply with the plan, the 
reasonableness of the plan’s provisions and the willfulness of 
R.S,” alleged failure to comply with the plan are still matters at 
issue in the termination proceedings. See Jn re Interest of A.Z., 
B.Z., and R.Z., 230 Neb. 291, 430 N. W.2d 901 (1988). 

Failure to comply with a parental rehabilitative plan is a 
statutory ground for termination under Neb. Rev. Stat. 
§ 43-292(6) (Reissue 1988), and this was the basis for the 
termination of parental rights petition against R.S. However, 
the standard of proof is clear and convincing evidence, and the 
State must prove that the parent has willfully failed to comply, — 
in whole or in part, with a reasonable provision which is 
material to the rehabilitative objective of the plan and also that 
the termination is in the best interests of the children. See Jn re 
Interest of J.S., A.C., and C.S., 227 Neb. 251, 417 N.W.2d 147 
(1987). 


TERMINATION OF PARENTAL RIGHTS 
The State filed a supplemental petition on December 28, 
1990, amended on January 18, 1991, seeking termination of 
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R.S.’ parental rights, based on her failure to comply with the 
rehabilitative plan. The record reveals that at the March 7, 
1991, hearing to address that amended petition, R.S. was 
present with her attorney, as was the natural father of M. W. and 
R.W. During the hearing, there was an agreement of counsel to 
receive into evidence six exhibits dealing with R.S. and her 
children in lieu of live testimony. Generally, these exhibits were 
reports from social workers, psychologists, and psychiatrists. 
The court inquired of R.S. as to whether she understood the 
import of the stipulation regarding receipt of the six exhibits 
into evidence in lieu of the live testimony of those individuals, 
which essentially meant that R.S. was sacrificing her right to 
cross-examine. R.S. agreed to the stipulation. 

It was also noted at that hearing that R.S. was then in therapy 
in Wisconsin, and therefore, her attorney requested an 
additional 60 days to have the six exhibits reviewed by the 
Wisconsin therapist and for a response to be submitted to the 
court. The court stated at the conclusion of the March 7 
proceeding: 

As far as the Court is concerned, since the State hasn’t 
rested and [R.S.] hasn’t rested, the adjudication is wide 
open at the present time. You’re still free to submit 
anything you wish. 


... 1’m going to continue that for further disposition in 
60 days because these two actions concerning these two 
children are so interrelated. 

A written order continuing the six conditions forming the 
parental rehabilitative plan was entered at this hearing, with a 
further disposition hearing to be held May 9, 1991. That 
hearing was continued until July 11, at which time proceedings 
were held on the record and the court received into evidence a 
report from the Department of Human Services’ Clinical and 
Family Services Division in Juneau, Wisconsin. This report 
provided some favorable evidence of progress in R.S.’ mental 
condition, as well as evidence of her strong desire for reunion 
with her children. The report did, however, contain negative 
information about her living arrangements. At the July 11 
hearing, counsel for R.S. was present, but R.S. was not. No 
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testimony was taken, and the transcript of these proceedings 
principally involved an extensive discussion between court and 
counsel about the procedure to follow at the next hearing and 
how to handle what the court articulated as the following two 
issues: (1) whether grounds for termination existed and (2) 
whether the best interests of the children would be served by 
termination. Counsel for R.S. indicated that communication 
with his client was difficult, but that he would want her to 
testify, certainly on the best interests issue and perhaps also on 
the “grounds issue.” Her attorney finally told the court that 
R.S. 
is now taking her medications and she is now involved 
consistently in a mental health program, and that she is 
working hard to get herself better, and therefore it is not in 
the best interests of these children for her parental rights to 
be terminated. So I see it as my evidence being — really 
going to the second issue [best interests]. 

With respect to the grounds issue, R.S.’ counsel indicated 
that he could not unequivocally say without consulting R.S. 
whether he had any intention of putting on evidence to contest 
whether legal grounds existed for the termination under 
§ 43-292. Consequently, the court established a procedure for 
future hearings, which procedure was agreed to by counsel for 
R.S. and the State. That procedure gave R.S.’ counsel 10 days in 
which to file an application to be heard further on the issue of 
whether there were grounds for termination of R.S.’ parental 
rights. The filing of an application would have triggered 
another hearing on whether there were grounds for 
termination, whereas the failure to file an application 
essentially constituted a waiver for a hearing on that issue and 
left only the best interests issue open for hearing. The record 
does not contain such an application by R.S. or her attorney. 
This agreement between counsel and the court occurred 
without any record of R.S.’ consent to waive a hearing on the 
issue of whether grounds existed for termination. The Supreme 
Court stated in Jn re Interest of D.M.B., 240 Neb. 349, 360, 481 
N.W.2d 905, 913. (1992), that in a juvenile case, “[c]ounsel 
cannot waive rights which are personal to their clients. Personal 
rights of a litigant must be waived by the litigant personally.” 

Although the Supreme Court has recently held that parental 
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physical presence at a termination hearing is not required, the 
parent must nevertheless be afforded procedural due process 
for that hearing. See In re Interest of L.V., 240 Neb. 404, 482 
N.W.2d 250 (1992). ‘* ‘For more than a century the central 
meaning of procedural due process has been clear: “Parties 
whose rights are to be affected are entitled to be heard... .”’ ” 
Td. at 413, 482 N.W.2d at 257 (quoting Fuentes v. Shevin, 407 
U.S. 67, 92S. Ct. 1983, 32 L. Ed. 2d 556(1972)). Furthermore, 
{w]hen a person has a right to be heard, procedural due 
process includes notice to the person whose right is 
affected by a proceeding, that is, timely notice reasonably 
calculated to inform the person concerning the subject 
and issues involved in the proceeding; a reasonable 
opportunity to refute or defend against a charge or 
accusation; a reasonable opportunity to confront and 
cross-examine adverse witnesses and present evidence on 
the charge or accusation; representation by counsel, when 
such representation is required by constitution or statute; 
and a hearing before an impartial decisonmaker. 
Inre Interest of L.V., 240 Neb. at 413-14, 482 N.W.2d at 257. 

At the most basic level, R.S. had a right to be heard on 
whether grounds existed for termination of her parental rights, 
and this record fails to document that R.S. personally waived 
her right to be heard on the issue of whether grounds existed for 
termination. 

‘Additionally, the trial court provided for a subsequent 
hearing on the second issue of whether termination was in the 
best interests of the children. Staley specifically stated: 

I will read Exhibits 1 through 7 and either find that the 
contents sustain a finding by clear and convincing 
evidence that one of the grounds exists, in which case I will 
schedule it for hearing on the issue of whether it’s in the 
best interests of the children to terminate parental rights, 
or the amended supplemental petition would be 
dismissed. 
(Emphasis supplied.) 

The bill of exceptions is absolutely devoid of any record that 
a subsequent hearing ever took place after July 11, 1991, to 
determine whether grounds existed for termination or whether 
it was in the best interests of the children. Despite the absence of 
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such a hearing, Staley nevertheless entered an order terminating 
R.S.” parental rights on September 17, 1991. That order 
referred only to the July 11 hearing, which was not to be the 
final hearing on the matter. Staley additionally ordered that 
custody of the children was to remain with the Department of 
Social Services, which was also given authority to consent to the 
adoption of the children. 

On October 25, 1991, a hearing was held to address an 

application for new trial and a request that the court appoint a 
guardian ad litem for R.S. R.S.’ attorney asserted that R.S,’ 
condition had been deteriorating in the prior several weeks and 
that he was uncertain whether she was able to understand the 
proceedings. The trial court then appointed a guardian ad 
litem. R.S. assigns as error the failure of the court to appoint a 
guardian ad litem earlier in the proceedings; however, one has 
now been appointed, and our disposition means that we need 
not address this claim any further. The motion for new trial was 
ultimately overruled on December 2, 1991, and R.S.’ attorney 
timely perfected this appeal with respect to the order of 
September 17, 1991, terminating the parental rights of R.S. 
2 Jt cannot be disputed that after July 11, 1991, there was to be 
an evidential hearing, at which time R.S. would have had an 
opportunity to testify and introduce other evidence, perhaps, 
on the issue of whether grounds for termination existed, but 
without question on whether termination was in the best 
interests of the children. If any hearing was ever held, it was off 
the record. Thus, there is no verbatim transcript of evidence 
and proceedings for this court to review. The September 17 
termination order referenced only the July 11 hearing, with no 
finding as to what clear and convincing evidence supported the 
court’s conclusion that grounds for termination existed or why 
such termination was in the best interests of the children. The 
juveniles’ best interests are the primary consideration in 
determining whether parental rights should be terminated. See 
In re Interest of J.S., A.C., and C.S., 227 Neb. 251, 417 
N.W.2d 147 (1987). There is no record for this court’s de novo 
review. R.S.’ assignment of error is that there is a lack of 
evidence to support termination. Given the state of the record, 
that assignment is obviously well taken. 
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As noted in Jn re Complaint Against Staley, 241 Neb. 152, 
486 N.W.2d 886 (1992), the law is clear that in the absence of a 
valid waiver by all parties to the proceedings, a verbatim 
transcript of those proceedings shall be made and preserved in 
the separate juvenile court. Jn re Interest of A.M.H., 233 Neb. 
610, 447 N.W.2d 40 (1989), left no doubt that off-the-record 
disposition hearings were not allowed absent a valid waiver by 
all parties. 

There is no waiver by R.S. in the record with respect to the 
grounds for termination hearing, nor is there a waiver by either 
R.S. or her counsel for the hearing which the court scheduled to 
address the issue of the best interests of the children. Without 
proper waiver, the hearings should have occurred, followed by 
specific factual findings by the court in support of its orders 
and decisions. 

Because of the requirement that the court have on-the-record 
proceedings in juvenile matters, as well as R.S.’ due process 
right to be heard, it was clearly error for the court to enter its 
order of September 17, 1991, terminating the parental rights of 
R.S. In addition, R.S.’ due process rights include de novo 
review by an appellate court of the trial court’s proceedings and’ 
decision. In re Complaint Against Staley, 241 Neb. at 180, 486 
N.W.2d at 902, states that there was a course of conduct 
engaged in by this judge which appeared to be “systematically 
designed to preclude appellate review of proceedings in his 
court,” and this case may be an example. 

To the extent that our decision creates uncertainty or the 
potential for further emotional trauma to these children, we 
can only express our regret. However, termination of parental 
rights is a subject of due process protection under the U.S. 
Constitution and the Nebraska Constitution. See, Santosky v. 
Kramer, 455 U.S. 745, 102 S. Ct. 1388, 71 L. Ed. 2d 599 (1982); 
In re Interest of L. V.,240 Neb. 404, 482 N.W.2d 250 (1992). The 
Nebraska Supreme Court recognizes: 

The fundamental liberty interest of natural parents in 
the care, custody, and management of their child does not 
evaporate simply because they have not been model 
parents or have lost temporary custody of their child to the 
State. Even when blood relationships are strained, parents 
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retain a vital interest in preventing the irretrievable 
destruction of their family life. If anything, persons faced 
with forced dissolution of their parental rights have a 
more critical need for procedural protections than do 
those resisting state intervention into ongoing family 
affairs. When the State moves to destroy weakened 
familial bonds, it must provide the parents with 
fundamentally fair procedures. 

In re Interest of L.V., 240 Neb. at 412, 482 N.W.2d at 256 

(quoting Santosky v. Kramer, supra). 

We cannot say whether grounds existed for termination of 
R.S.’ parental rights or whether the best interests of these 
children require termination. Our de novo review is regrettably 
obstructed by the improper procedures employed by the trial 
court, which failed to follow clear dictates from the Nebraska 
Supreme Court as to the conduct of juvenile proceedings. As a 
result, R.S. was denied her right to fundamentally fair 
procedures. Accordingly, we reverse the termination and 
remand the cause for further proceedings. The adjudication 
order of May 23, 1989, finding M.W. and R.W. to be 
adjudicated children under § 43-247(3)(a) is affirmed, and the 
custody of these children shall be maintained in the Department 
of Social Services pending further proceedings upon remand to 
the separate juvenile court of Sarpy County, which shall address 
whether grounds exist for the termination of parental rights and 
whether termination is in the best interests of the children. 

AFFIRMED IN PART, AND IN PART REVERSED AND 
REMANDED FOR FURTHER PROCEEDINGS. 


JOHN A. SHAW, APPELLANT, V. THE WESTERN SUGAR COMPANY, 
APPELLEE. 
497 N.W.2d 688 


Filed December 15, 1992. No. A-90-485. 


1. Actions, It is the policy of the law to give a litigant full opportunity to present its 
contentions. : 
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2. Directed Verdict: Evidence. A trial court should direct a verdict as a matter of 
law only when the facts are conceded, undisputed, or such that reasonable minds 
can draw but one conclusion therefrom. The party against whom the verdict is 
directed is entitled to have every controverted fact resolved in his or her favor 
and to have the benefit of every inference which can reasonably be drawn from 
the evidence. If there is any evidence which will sustain a finding for the party 
against whom the judgment is made, the case may not be decided as a matter of 
law. 

3. Actions: Termination of Employment. There is no private right of action based 
on retaliatory firing under 29 U.S.C. § 660(c)(1) (1988). 

4. Termination of Employment: Good Cause. An employee at will may be 
discharged without cause except where the discharge infringes upon a 
constitutionally protected interest of the employee or where a statute or contract 
prohibits an employer from discharging an employee for a particular reason or 
without good cause. 

5. Employment Contracts. Oral representations may constitute a promise 
sufficient to create contractual terms which modify the at-will status of an 
employee. 

6. Actions: Termination of Employment: Damages. A cause of action for damages 
will lie where a company’s investigating committee promises no retaliation and 
where the employee is subsequently fired as a result of cooperating with such a 
committee. 

7. Damages: Mental Distress: Breach of Contract. Damages for mental anguish 
and emotional distress are not recoverable in actions for breach of contract. 


Appeal from the District Court for Scotts Bluff County: 
RosBert O. Hipre, Judge. Affirmed. 


Joy Shiffermiller, of Atkins Ferguson Zimmerman Carney, 
PC., for appellant. 


James R. Hancock, of Hancock & Denton, PC., for 
appellee. 


SiEveErS, Chief Judge, and CONNOLLY and MILLER-LERMAN, 
Judges. 


MILLER-LERMAN, Judge. 

Appellant, the late John A. Shaw, brought an action at law 
against appellee, The Western Sugar Company, for damages, 
claiming wrongful termination from employment. Following 
his death, the motion of Shaw’s personal representative to 
revive the action was granted by the Nebraska Supreme Court. 
Shaw claimed he was wrongfully terminated in violation of (1) 
the Occupational Safety and Health Administration’s (QSHA) 
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prohibition against retaliatory firing of employees who 
cooperate with OSHA, (2) Western Sugar’s internal disciplinary 
procedures, and (3) an oral contract of employment. Prior to 
trial, Shaw filed a motion for default judgment against Western 
Sugar, which motion was denied. The case proceeded to trial 
before a jury in the district court for Scotts Bluff County. At the 
close of Shaw’s case, the trial court granted Western Sugar’s 
motion for a directed verdict. This appeal followed. On appeal, 
Shaw claims that the trial court (1) abused its discretion in 
denying Shaw’s motion for default judgment, (2) erred in 
granting Western Sugar’s motion for directed verdict in that 
there was evidence from which a jury could have found in 
Shaw’s favor, and (3) erred in excluding evidence of Shaw’s 
emotional distress, as it related to his damage claim. For the 
reasons recited below, we affirm. 


DENIAL OF MOTION FOR DEFAULT JUDGMENT 

Shaw’s amended petition was filed and served by mail on 
January 13, 1989. On March 8, Shaw’s counsel wrote to 
Western Sugar’s counsel, inquiring about a responsive pleading. 
In a letter dated March 15, Western Sugar’s counsel indicated 
that a responsive pleading would be forthcoming “soon.” On 
April 10, Shaw filed a motion for default judgment. On April 
13, Western Sugar filed a one-page answer, followed on April 20 
by a motion to file an answer. At the hearing on April 26, the 
trial court expressed a reluctance to conclude the case by way of 
default and, accordingly, denied the motion for default 
judgment and permitted the filing of the tardy answer. 

Although the record does not contain a compelling excuse by 
Western Sugar for waiting 2 months to respond to the amended 
petition, the trial court found that correspondence among 
counsel indicated Western Sugar’s intent to contest the claim 
and that it is the policy of the law to give a litigant full 
opportunity to present its contentions. See Neb. Rev. Stat. 
§ 25-822 (Reissue 1989). 

Under all the facts, we do not find that the trial court abused 
its discretion in denying Shaw’s motion for default judgment. 
See Mason State Bank v. Sekutera, 236 Neb. 361, 461 N.W.2d 
517 (1990). 
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GRANTING OF DIRECTED VERDICT 

A trial court should direct a verdict as a matter of law only 
when the facts are conceded, undisputed, or such that 
reasonable minds can draw but one conclusion therefrom. The 
party against whom the verdict is directed is entitled to have 
every controverted fact resolved in his or her favor and to have 
the benefit of every inference which can reasonably be drawn 
from the evidence. If there is any evidence which will sustain a 
finding for the party against whom the judgment is made, the 
case may not be decided as a matter of law. Baker v. St. Paul 
Fire & Marine Ins. Co., 240 Neb. 14, 480 N.W.2d 192 (1992); 
Leonard v. Wilson, 238 Neb. 1, 468 N.W.2d 604 (1991); Carnes 
v. Weesner, 229 Neb. 641, 428 N. W.2d 493 (1988). 


Facts. 

The record shows that Shaw had worked at Great Western 
Sugar Company since 1954 and that following Great Western’s 
bankruptcy in 1985 he continued to be retained by Western 
Sugar, appellee herein, successor to Great Western. Although 
Shaw was a factory worker with Great Western, the record 
supports the conclusion that he became a “warehouse 
packaging coordinator” with some supervisory duties when 
Western Sugar took over. 

One of the tasks at the sugar plant is “reclaiming” of sugar. 
The sugar can get hard and fail to flow freely in the bins to the 
“glory holes.” When this happens, the hardened sugar needs to 
be broken up. Most bins have mechanical reclaimers to 
accomplish this; however, at Western Sugar’s Scottsbluff 
facility, four bins had to be reclaimed by sending workers into 
the bins. 

In June 1986, Shaw had a series of responsibilities associated 
with his duties as a warehouse packaging coordinator. These 
responsibilities included notifying his supervisor if a sugar bin 
stopped running and needed to be reclaimed, supervising the 
sugar packaging lines, overseeing the overhauling of packaging 
machines, and coordinating the removal of obsolete paper 
from a warehouse in town. On the day before the accident, 
Shaw reported to his supervisor, factory manager Lew 
Zemanek, that a bin had stopped running. After being told to 
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fix the problem, Shaw and a coworker, Henry Sturgeon, who 
had reclaimed hundreds of bins, examined the bin, noting there 
were no overhangs. Subsequently, men were sent in to reclaim 
the sugar while Shaw went about his other duties. On June 13, 
1986, Randy Rice, one of the workers reclaiming the bin, slid 
down into a glory hole, was covered by sugar, and suffocated. 

The record contains various versions of the safety 
precautions historically taken and enforced by Western Sugar 
in connection with reclaiming. It is undisputed that no safety 
belts or lifelines were being used on the date of the fatality 
because there were no hardened sugar overhangs or walls which 
could fall on a worker in the bin. The record suggests that over 
the years the use of safety belts and lifelines was minimal, 
although they were used by Western Sugar in reclaiming in 1985 
if an overhang was present. According to the record, the 
standard number of men used to reclaim was four and the 
company had two safety ropes which on the day of the accident 
were not operational because clips were missing or stolen. 

Following the accident, Western Sugar formed a Safety 
Investigation Committee. The record supports the conclusion 
that the committee was formed to determine the cause of the 
accident and to prevent a recurrence. Shaw testified he was told 
by the committee that the committee was “not trying to 
establish any blame” and that the committee wanted to find out 
what happened. During the investigation, but after Shaw had 
visited with the committee, Shaw was fired. Zemanek testified 
that Shaw was fired because of the accident, based on 
Zemanek’s personal investigation. OSHA _ subsequently 
investigated the accident and fined Western Sugar. Shaw 
brought this action for wrongful termination, which action was 
tried under a variety of theories. 


Theory of Action: OSHA. 

Shaw argued that his firing was retaliatory and that he was 
fired to prevent him from talking with the OSHA representative 
due the next day. Shaw argues that his termination violates 29 
U.S.C. § 660(c)(1) (1988), which generally makes it unlawful to 
fire a worker for cooperating with an OSHA investigation. 

There is no private right of action under § 660(c)(1). 
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Donovan v. Occupational Safety & Health Rev., 713 F.2d 918 
(2d Cir. 1983). Instead, an employee who feels he or she has 
been wrongfully terminated in retaliation for cooperating with 
or for being about to cooperate with OSHA is required to file a 
complaint with the Secretary of Labor within 30 days, and if the 
Secretary finds the complaint meritorious, the Secretary may 
bring suit against the employer. § 660(c)(2); Powell v. Globe 
Industries, Inc., 431 F. Supp. 1096 (N.D. Ohio 1977). Since 
Shaw did not have a private cause of action for wrongful 
termination against Western Sugar based on his intention to 
cooperate with OSHA, the court’s dismissal of this theory of 
action by granting the motion for a directed verdict was not 
error. 


Theory of Action: In-House Disciplinary Policy. 

Shaw claimed he was wrongfully terminated because 
Western Sugar did not follow its own procedure for disciplining 
employees. The discipline procedure policy on which Shaw 
relies is contained ina memo, exhibit 18, which reads in relevant 
part: 

Disciplinary action will be taken in a non- 
discriminatory, uniform manner as determined necessary 
by Supervision. Progressive disciplinary action, as 
outlined below, will be used in all cases unless the nature of 
an offense is so severe as to warrant a higher level of 
discipline. 

First Step- | Counseling by Supervision (documentation 
not required). 

Second Step- Written Reprimand (documentation to be 
placed in employee’s file). 

Third Step- Final Warning (documentation to be placed 
in employee’s file). 

Fourth Step - Discharge (documentation to be placed in 
employee’s file). 

No disciplinary action beyond the First Step will be 
deemed to have occurred unless documented in the 
employee’s file. Documentation of disciplinary action is a 
permanent part of the employment record and by law can 
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not [sic] be discarded. Disciplinary action at the Second 
Step will not be considered after one year from the most 
recent occurrence. Final warnings (Third Step) will not be 
considered current after two years from the most recent 
infraction. 

Disciplinary suspension has been purposely left out of 
this procedure. Its use is of questionable value and can 
often be counter productive [sic] to the interests of both 
the employee and the Company. “Suspension pending 
review” can be used in extreme cases when it is desirable to 
remove an employee from the workplace. “Suspension 
pending review” should not create lost time from work of 
more than three days. Subsequent review by the 
appropriate Location Manager should result in the 
discharge of the employee or a lesser reprimand and 
payment to the employee of all lost wages. 

At trial there was considerable testimony as to whether 
exhibit 18 was applicable to Shaw. Shaw contended that exhibit 
18 was addressed to “[aJll employees” and applied to him. 
Western Sugar contended that the policy was limited to 
nonmanagement workers. 

In ruling on the directed verdict, the court took the evidence, 
exhibit 18, in a light most favorable to Shaw and assumed that 
he was a beneficiary of the discipline procedure 
notwithstanding his supervisory duties. The trial court 
concluded, however, that the discipline procedure was not 
violated in Shaw’s case because, under its provisions, the 
progressive disciplinary action outlined therein would not be 
followed where “the nature of an offense is so severe as to 
warrant a higher level of discipline.” The trial court reasoned 
that assuming Shaw’s alleged failure to supervise resulted in a 
fatality, this offense was so severe as to warrant a higher level of 
discipline and that to apply a progressive approach would 
require three additional fatalities before Western Sugar could 
discharge an employee. We agree with the trial court’s reasoning 
and conclusion and find it was not error to grant the motion for 
a directed verdict dismissing Shaw’s theory of action based on 
alleged violations of the progressive discipline procedures. 
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Theory of Action: At-Will Employment Amended by Oral 
Contract. 

Shaw claimed he was wrongfully terminated because his 
at-will employment status was amended by the Safety 
Investigation Committee’s alleged promise that he would not be 
fired. Specifically, Shaw argues that the committee assured him 
that no one would be fired because of the committee’s 
investigation of the accident. Shaw claims that he was 
forthcoming with the committee, but that he was fired 
nevertheless. Western Sugar claimed that Shaw was an 
employee at will and without contractual protection. Western 
Sugar further argues that no promises were made by the 
committee. Finally, Western Sugar argues that even if a promise 
was made by the committee that no one would be fired as a 
result of the committee’s investigation, the committee was 
without authority to bind Western Sugar. 

The record supports the conclusion that Shaw’s enployment 
was for an indefinite period of time and that he was an 
employee at will. In Nebraska an employee at will may be 
discharged without cause except where the discharge infringes 
upon a constitutionally protected interest of the employee or 
where a statute or contract prohibits an employer from 
discharging an employee for a particular reason or without 
good cause. White v. Ardan, Inc. , 230 Neb. 11, 430 N.W.2d 27 
(1988). Oral representations may constitute a promise 
sufficient to create contractual terms which modify the at-will 
status of an employee. Hebard v. AT&T, 228 Neb. 15, 421 
N.W.2d 10 (1988). See, also, Renner v. Wurdeman, 231 Neb. 8, 
434 N.W.2d 536 (1989). In particular, it has been held that a 
cause of action for damages will lie where a company’s 
investigating committee makes an express agreement with the 
employee who is subsequently fired and claims a breach of the 
investigating committee’s agreement. Mueller v. Union Pacific 
Railroad, 220 Neb. 742, 371 N.W.2d 732 (1985). 

Although Shaw argues that the committee promised that no 
one would be fired as a result of the committee’s investigation 
and findings, a reading of the record in a light favorable to 
Shaw does not support this alleged promise. 

The critical trial testimony includes the following excerpts: 
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John Shaw testified: “They [the committee] 
approached me and said, ‘We are not trying to establish 
any blame in this accident. We are just wanting to get the 
facts, and we are not trying to get anything on anybody. 
We just want to know what happened.’ ” 572:18-22. 

Employee Stuart Schlothauer testified: “Well, they [the 
committee] just wanted to know what happened and the 
circumstances to it. They [the committee] said it was part 
of their — the union had to know what it was, and they 
were representing the union, and I do remember 
[committee member] Charlie Benton telling me that 
nobody would be fired out of this incidents [sic].” 
422:15-20. 

Committee Member Clinton Willey testified: “We told 
them [employees] that our — that our findings wasn’t 
going to be the basis for firing anyone.” [107:19.] 

The evidence does not support Shaw’s argument that he was 
promised that he would not be fired. Specifically, Shaw’s own 
testimony as to what he was told by the committee does not 
amount to a promise. Indeed, the only promise that the record 
supports is that Western Sugar employees would not be fired 
because of the committee’s investigation, and the record is 
undisputed that Shaw was fired by Zemanek based on 
Zemanek’s immediate investigation of the accident. Shaw was 
fired while the committee was still investigating and without 
reference to the committee’s work. For these reasons, we 
conclude that there was no evidence which could sustain Shaw’s 
action based on the theory that his at-will status was modified 
by a promise of the committee. It was not error for the trial 
court to have granted the motion for a directed verdict as to this 
theory of action. Therefore, we affirm the trial court’s grant of 
the motion for directed verdict. 


EXCLUSION OF EVIDENCE OF 
EMOTIONAL DISTRESS 
On appeal, Shaw argues that the trial court’s exclusion of 
evidence of his emotional distress following termination was 
error. Western Sugar does not address this issue in its appellate 
brief. : 
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Under Nebraska law, damages for mental anguish and 
emotional distress are not recoverable in actions for breach of 
contract. Braesch v. Union Ins. Co., 237 Neb. 44, 464 N.W.2d 
769 (1991); Brunson v. Ranks Army Store, 161 Neb. 519, 73 
N.W.2d 803 (1955). The cases reason that such damages are too 
remote and could not have been within the contemplation of the 
parties when the contract was made. Shaw notes that awards 
for mental anguish have been permitted in cases in other 
jurisdictions where the termination violated public policy. E.g., 
Wiskotoni v. Michigan Nat. Bank-West, 716 F.2d 378 (6th Cir. 
1983) (application of Michigan law); Smith v. Atlas Off-Shore 
Boat Service, Inc., 653 F.2d 1057 (Sth Cir. 1981) (application of 
admiralty law). In view of our ruling that Shaw’s case does not 
present enforcement of a public policy, we need not reach the 
public policy basis of Shaw’s evidentiary appeal. Based on 
Nebraska law, we conclude that the trial court did not err in 
excluding Shaw’s proffered evidence of emotional distress as it 
related to his damage claim. See State v. Messersmith, 238 Neb. 
924, 473 N.W.2d 83 (1991). 

AFFIRMED. 


IN RE ESTATE OF EDWARD KRICHAU, DECEASED. 

DELORIS KRICHAU, APPELLANT, V. JEFFREY H. JACOBSEN, 
PERSONAL REPRESENTATIVE OF THE ESTATE OF EDWARD KRICHAU, 
DECEASED, APPELLEE. 

501 N.W.2d 722 


Filed December 15, 1992. No. A-90-1160. 


1. Decedents’ Estates: Claims: Appeal and Error. An appeal from the allowance of 
a claim in probate will be heard as an appeal from an action at law. 

2. Judgments: Appeal and Error. The judgment of the trial court in an action at law 
tried to the court without a jury has the effect of a jury verdict and will not be set 
aside unless clearly wrong. 
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3. Decedents’ Estates: Claims. Neb. Rev. Stat. § 30-2488 (Reissue 1989) permits a 
personal representative to disallow a claim that has been allowed by the failure to 
object. 

4. Decedents’ Estates: Claims: Conflict of Interest. A personal representative has a 
conflict of interest when his or her spouse files a claim in the estate. 

§. Trial: Claims: Evidence. |n a trial which determines the validity of a claim, a 
county court judge is not required to accept the claimant’s evidence even if it is 
not directly contradicted. 


Appeal from the District Court for Buffalo County, RONALD 
D. OLBERDING, Judge, on appeal thereto from the County 
Court for Buffalo County, JoHN P. ICENOGLE, Judge. Judgment 
of District Court affirmed. 


John S. Mingus, of Mingus & Mingus, for appellant. 


Terri S. Harder, of Jacobsen, Orr, Nelson, Wright, Harder & 
Lindstrom, P.C., for appellee. 


HANNON, IRWIN, and WRIGHT, Judges. 


HANNON, Judge. 

Deloris Krichau filed a claim against the estate of her 
father-in-law, Edward Krichau, to collect for the expenses she 
incurred while he lived with her during the last 6 years of his life. 
The county court tried the claim and disallowed it. The 
claimant appealed to the district court and lost. She now 
appeals to this court. 

Edward was 89 years of age when he died on April 16, 1987. 
The claimant had been married to James Krichau for nearly 45 
years at the time of trial. Edward started living with Deloris and 
her husband in the latter part of 1981 and remained with them 
until he entered the hospital 10 days before his death. 

Except for a witness who provided the foundation for a 
document which the court excluded from evidence as 
irrelevant, Deloris was the only witness. She testified that 
shortly after Edward came to live with her, he told her that she 
deserved some money for taking care of him. She testified that 
she and Edward arrived at the sum of $750 per month for as 
long as he remained in her home. When asked where this 
conversation took place, she responded, “I imagine, in my 
kitchen. That’s where we did most of our talking.” Deloris 
further testified: “As far as I know, I think just Ed and I [were 
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present]. I don’t think Jim was there, but maybe he was. I can’t 
recall if he was.” She testified that the conversation took place 
in 1981 and then said, “Well, as near as I can remember, he said 
he thought I should have something for taking care of him.” 
According to Deloris, Edward was the one who suggested the 
amount of $750 per month “{for] as long as he lived in our 
house.” 

Deloris cooked for the family, and Edward ate his meals with 
Deloris and her husband. She washed his clothes and cleaned 
his room. Apparently, laundry was not a big problem, as he 
only changed his clothes every 2 weeks, and according to 
Deloris, he never wanted to take a bath. She regularly took him 
to downtown Ravenna, Nebraska, to play cards, sometimes as 
often as two or three times per day. The claimant and her 
husband also took Edward to visit his sister whenever they went 
to visit her. He remained alert and able to take care of himself 
until the time he died. 

Before he came to live with the claimant and her husband, 
Edward lived with his daughter, Sylvia Zimmer. He paid Sylvia 
$200 or $300 per month. The only money that he gave to Deloris 
was for the candy that she purchased for him. Edward received 
Social Security checks, but Deloris did not remember the 
amount of the checks although she regularly cashed them for 
him. (The conservator’s accounting in the record shows that he 
received $299.90 each month from the Social Security 
Administration.) He did not have a bank account, and Deloris 
testified that she did not know where Edward spent his money. 
When she cashed his checks, he put the money in his billfold. 
He also received Agricultural Stabilization and Conservation 
Service payments, “PIK” certificates, and some payments ona 
land contract. The estate produced a check payable to Edward 
for $3,472 that was endorsed by the deceased and the claimant. 
She admits that she must have had something to do with cashing 
the check, but does not remember doing so. When presented 
with the check, she remembered getting $2,650 for Edward by 
cashing another check. Her husband also rented a farm from 
the deceased. 

Deloris was unable to give what she would call an accurate 
estimate of the time she spent caring for Edward. When asked 
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when the $750 per month was to be paid, she responded, “Well, 
I imagine, whenever he decided to.” When asked why she did 
not bill him, she said, “Well, I just figured that — ah — we’d 
just wait.” 

Edward died on April 16, 1987. James filed an application 
for informal probate of Edward’s wiil on June 15. He was 
appointed personal representative and letters were issued to him 
on that date. The published notice advised creditors that they 
had to file their claims by August 12, 1987. The claimant filed 
her claim on June 22. The attorney who represented James as 
personal representative of Edward’s estate prepared the claim. 
James did not allow or disallow that claim. On January 24, 
1989, the other heirs of the estate filed a petition to remove him 
as personal representative on the grounds that he had failed to 
account for the assets of the estate and had failed to disallow the 
claim being litigated in this action. The parties stipulated that 
James would be removed as personal representative without 
prejudice to the rights of the parties to litigate on other issues. 
On May 3, 1989, the court removed James as personal 
representative on the basis of that stipulation and appointed 
Jeffrey H. Jacobsen to succeed him. Letters were issued to 
Jacobsen on July 18. On September 5, Jacobsen gave notice of 
disallowance of the claim being litigated in this action. 

The claimant and her husband filed bankruptcy in December 
1982. The claim against Edward was not listed as an asset in the 
bankruptcy proceedings. 

In denying the claim, the county court recognized that Neb. 
Rev. Stat. § 30-2488 (Reissue 1989) provided that if the 
personal representative did not object to aclaim within 60 days, 
that failure had the effect of allowing the claim. The statute 
further provided that after a personal representative allowed a 
claim, the personal representative could change his or her mind 
and disallow the claim. The court noted that § 30-2488 did not 
provide that the claim was irrevocably allowed if the personal 
representative did not object to the claim within 60 days and 
rejected the claimant’s argument that the claim was allowed. 

In denying the claim on the merits, the county court found 
that when personal services are rendered by a child to a parent, 
the services are presumed, in the absence of special 
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circumstances, to have been rendered gratuitously. The court 
stated that the presumption could be overcome by sufficient 
evidence establishing a contract by which the child would be 
paid. The court observed that the only evidence of a contract 
was the claimant’s own testimony and that no collateral 
witnesses testified in support of the alleged contract. The court 
found that the claimant’s evidence was insufficient to establish 
acontract. 


ASSIGNMENTS OF ERROR 

The claimant lists six assignments of error, some of which 
contain subdivisions. Most of the assignments of error merely 
raise errors that the court allegedly made in findings of fact. 
The claimant’s assignments may be distilled into two 
assignments of error: (1) The court erred in not finding that the 
claim was allowed because the personal representative did not 
object to it as provided in § 30-2488 and (2) the court erred in 
not allowing the claim on its merits. 


STANDARD OF REVIEW 

In In re Estate of Krueger, 235 Neb. 518, 455 N.W.2d 809 
(1990), the court held that an appeal from the allowance of a 
claim in probate will be heard as an appeal from an action at 
law. In reviewing an action at law, an appellate court reviews 
the evidence in the light most favorable to the prevailing party. 
Id. The judgment of the trial court in an action at law tried to 
the court without a jury has the effect of a jury verdict and will 
not be set aside unless clearly wrong. In re Estate of Bouma, 206 
Neb. 209, 292 N. W.2d 37 (1980). 


FAILURE OF THE PERSONAL REPRESENTATIVE 
TO OBJECT TO THE CLAIM 
The significant provisions of § 30-2488 are as follows: 

As to claims presented in the manner described . . . the 
personal representative may mail a notice to any claimant 
stating that the claim has been disallowed. Jf, after 
allowing or disallowing a claim, the _ personal 
representative changes his or her decision concerning the 
claim, he or she shall notify the claimant. The personal 
representative may not change a disallowance of a claim 
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after the time for the claimant to file a petition for 
allowance or to commence a proceeding on the claim has 
run and the claim has been barred. . . . Failure of the 
personal representative to mail notice to a claimant of 
action on his or her claim for sixty days after the time for 
original presentation of the claim has expired has the 
effect of a notice of allowance. 
(Emphasis supplied.) 

The claimant alleges that the claim was allowed by the failure 
of the personal representative to object. The estate, on the other 
hand, alleges that the statute allows a personal representative to 
change his or her mind and disallow a claim if the personal 
representative has not sent notice of disallowance and as long as 
the claimant is not injured by the change. The estate further 
maintains that under Neb. Rev. Stat. § 30-2474 (Reissue 1989), 
the allowance of the claim was voidable in this case because the 
personal representative had a substantial conflict of interest. 
The county court accepted both of the estate’s arguments. 

The Nebraska Supreme Court has not determined whether a 
claim against an estate is irrevocably allowed if the personal 
representative does not give notice of disallowance within 60 
days. In Swett v. Estate of Wakem, 490 A.2d 679 (Me. 1985), 
the probate court allowed claims without a hearing because the 
personal representative had not mailed a notice of either 
allowance or disallowance of their claims to the claimants. The 
claimants had filed petitions for allowance of their claims 
almost 1 year after filing their claims, and the personal 
representative filed replies denying that the deceased owed the 
claimants as alleged. After a hearing, the probate court allowed 
the claims without an evidentiary hearing, on the grounds that 
the personal representative had failed to mail notices of 
disallowance within the 60 days allowed by the Maine statute. 
Maine has adopted the Uniform Probate Code, and the 
applicable Maine statute (which is quoted in a footnote of the 
opinion) is substantively the same as § 30-2488(a). 

The Supreme Judicial Court of Maine held that the last 
sentence of the Maine statute merely makes the claim 
presumably allowable if the personal representative does not 
take action within the 60 days allowed. The claimants in that 
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case, like the claimant in this case, argued that the personal 
representative’s failure to give notice of disallowance 
automatically and conclusively allowed the claim. The Maine 
court based its holding on the fact that the statute read as 
follows: “[T]he personal representative may furnish a notice,” 
and the failure to furnish notice “has the effect of a notice of 
allowance.” The Maine court contrasted that statute with 
Maine’s statute on claims against protected persons (which is 
comparable to Neb. Rev. Stat. § 30-2657 (Reissue 1989)). This 
latter statute provides that “[a] presented claim is allowed if it is 
not disallowed by written statement mailed by the conservator 
to the claimant within sixty days.” The Maine court felt that if 
the legislature had intended the same result for estates of 
deceased persons as it did for estates of protected persons, it 
would have used the same words. (Section 30-2657 does not 
provide for the conservator to change his or her mind.) 

Section 30-2488 also provides that “[iJf, after allowing or 
disallowing a claim, the personal representative changes his or 
her decision, concerning the claim, he or she shall notify the 
claimant.” This provision can have no purpose other than to 
allow the personal representative to change his or her mind. We 
note that the statute does not place a time limit on the personal 
representative’s right to change his or her mind. The only 
limitation that the statute places on the _ personal 
representative’s right to change a claim is the rule that a claim 
cannot be allowed after it has been barred. There is no reason 
why the personal representative can change his or her mind 
when the personal representative formally denied or allowed 
the claim, but not when the personal representative allowed the 
claim by inaction. The claimant of a newly disallowed claim 
would still have 60 days to file a petition for allowance in the 
court or commence a proceeding against the personal 
representative. § 30-2488(a). If the Legislature desired to 
prevent the personal representative from disallowing an 
allowed claim, it would have expressed its intention in the same 
manner as it did with respect to barred claims. 

If the statute is interpreted to cause the personal 
representative to irrevocably allow the claim by not giving 
notice of disallowance within 60 days of its filing, personal 
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representatives will be forced to deny all claims except those 
claims that are unquestionably good. If the personal 
representative can change his or her mind and disallow a claim 
that was once allowed, the worst that could happen is that the 
claimant would be in a state of uncertainty. If certainty is an 
important element to a claimant, that claimant can always 
petition the court to allow the claim. In this regard, the claimant 
would be in no greater state of uncertainty than any other 
litigant doing business with a dilatory party and would suffer 
no greater disadvantage than a claimant who has received 
notice of allowance when the personal representative still has 
the power to disallow the claim. 

We believe that § 30-2488 permits a personal representative 
to disallow a claim that has been allowed by the failure to 
object. We also believe that public policy is best served by this 
interpretation of the statute and not by a restrictive 
interpretation of the statute. 

The claimant cites the case of Estate of Hamilton v. Egan, 
633 P.2d 1100 (Colo. App. 1981). In that case, the personal 
representative failed to object to a claim that he did not know 
about and he distributed the assets and closed the estate. The 
personal representative attempted to reopen the estate and then 
belatedly gave notice of disallowance of the claim. The trial 
court held that the claim had been allowed by the personal 
representative’s failure to disallow it. Colorado has adopted the 
Uniform Probate Code, and at that time, its statute was 
essentially the same as § 30-2488. (See Colo. Rev. Stat. Ann. 
§ 15-12-806 (West 1974)). It is interesting to note that in 1979, 
Colorado amended its statute which had provided that the 
failure to give notice “has the effect of a notice of allowance” to 
provide that if the personal representative failed to mail notice 
of disallowance the claim was “deemed to be allowed.” See 
§ 15-12-806, Historical and Statutory Notes (West 1989). The 
Colorado court did not give a reason for its interpretation of the 
statute and, in addition, based its opinion on the additional fact 
that the statutes did not authorize the opening of the estate in 
that situation. 

In this case, the personal representative who should have 
objected to the claim was the claimant’s spouse. Normally, 
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claims for expenses incurred by a parent living in a household 
containing both a husband and a wife would be filed by both 
spouses. James may well be a necessary party to a 
determination of the claim. A personal representative has a 
conflict of interest when his or her spouse files a claim in the 
estate. Section 30-2474 provides: “Any sale or encumbrance to 
the personal representative, his spouse, agent or attorney . .. or 
any transaction which is affected by a substantial conflict of 
interest on the part of the personal representative, is voidable 
by any person interested in the estate.” 

James’ action in not objecting to the claim is obviously a 
transaction affected by a substantial conflict of interest. Even if 
the notice of disallowance was considered late, filing is the only 
method available to void the allowance when the personal 
representative has a substantial conflict of interest. 


MERITS OF THE CLAIM 

Our consideration of the merits of Deloris’ claim is clearly 
controlled by the numerous cases on the subject. Jn re Estate of 
Krueger, 235 Neb. 518, 455 N.W.2d 809 (1990), is the most 
recent case, but the facts and holding of the court in Jn re Estate 
of Bouma, 206 Neb. 209, 292 N.W.2d 37 (1980), are closer to 
the case at hand. In Bouma, a father lived with his daughter for 
6 years. Both she and her husband testified that the father said 
he would give her certain bondsif he lived with her. A brother of 
the appellant testified that the decedent said he was trying to get 
back some of what he “figured” the daughter owed him. The 
county court allowed the claim, but upon appeal to the district 
court, the claim was disallowed. Under the statutes that were in 
effect at the time, the parties were entitled to a jury trial in the 
district court on appeal. The parties elected to try the case to the 
court upon the record made in the county court. However, the 
district court’s trial was treated as a trial of an action at lawtoa 
judge. The Supreme Court held that the record supported the 
district court’s finding that the appellant had failed to sustain 
her burden of proof in that case. 

Likewise, in this case, the effect of the decision of the county 
court is that of a jury verdict, which cannot be set aside unless 
clearly wrong. In a trial which determines the validity of a 
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claim, a county court judge is not required to accept the 
claimant’s evidence even if it is not directly contradicted. In 
fact, the trial court judge did not accept the claimant’s evidence 
in this case. The claimant was an interested witness, who 
testified rather unclearly regarding the facts necessary to 
establish a contract. She was also impeached by the following 
facts: (1) The deceased made no payments to the claimant even 
though he had the money and the claimant needed the money 
because she and her husband were going through bankruptcy at 
the time, (2) the claimant did not give any bills or statements to 
the deceased, and (3) the claimant did not mention the 
agreement to the deceased at any time after she claims it was 
made. In addition, the claimant did not list the claim as an asset 
in her bankruptcy. Her testimony was not corroborated by her 
husband even though he would be expected to have either 
overheard some conversation on the subject or visited with the 
deceased about the payments, if any payment was expected. 
The county court judge was not required to accept the 
claimant’s testimony and apparently did not do so. 

In his opinion, the county court judge noted that the only 
evidence of an existing contract was the claimant’s own 
testimony. The county court judge then stated, “No collateral 
witnesses testified in support of the alleged contract and no 
history of payments can be demonstrated.” The claimant 
argues that the county court judge held that the claimant must 
produce an independent witness to establish her claim. The 
opinion of the county court does not require the claimant to 
produce an independent witness in order to recover, nor did the 
county court judge say that the claimant would have recovered 
if she had produced such a witness. Obviously, the claimant 
would have recovered if she had produced an independent 
witness whose testimony was believed by the county court 
judge. 

The judgment of the district court affirming the judgment of 
the county court and dismissing the action is affirmed. 

AFFIRMED. 
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ANNETTE BAILEY, APPELLEE, V. FARMERS UNION CO-OPERATIVE 
INSURANCE COMPANY OF NEBRASKA, APPELLANT. 
498 N.W.2d 591 


Filed December 22, 1992. No. A-91-1158. 


1. Judgments: Appeal and Error. Regarding a question of law, an appellate court 
has an obligation to reach a conclusion independent of that of the trial court. 


2s . Ina bench trial of a law action, a trial court’s factual findings 
have fie effect of a jury verdict and will not be set aside unless clearly erroneous. 
3. . On review of a judgment in a bench trial of a law action, an 


mpallic court does not reweigh the evidence; it considers the evidence in a light 
most favorable to the successful party and resolves evidentiary conflicts in favor 
of the successful party, who is entitled to every reasonable inference deducible 
from the evidence. 

4. Trial: Witnesses. In a bench trial of a law action, the court, as the trier of fact, is 
the sole judge of the credibility of witnesses and the weight to be given their 
testimony. 

5. Breach of Contract. A condition of a contract is excused if the occurrence of the 
condition is prevented by the party whose performance is dependent upon the 
condition. 

6. Insurance: Contracts: Time. An insured should not be barred from recovery for 
failure to rebuild within the time constraints of the policy when the conduct of 
the insurer prevented the insured from rebuilding. 

7. Torts: Insurance: Claims: Proof. An insured seeking damages for bad faith 
settlement of an insurance claim must prove (1) that there was no reasonable 
basis for denying the claim and (2) that the insurer knew of, or recklessly 
disregarded, the lack of a reasonable basis for denying the claim. 

8. Trial: Evidence: Appeal and Error. A prerequisite to an appeal based upon the 
erroneous admission of evidence is a timely objection stating the specific 
grounds for the objection unless the grounds are apparent from the context of 
the record. 

9. Trial: Evidence: Waiver: Appeal and Error. Failure to makea timely objection to 
evidence results in a waiver of the right on appeal to assert prejudicial error 
concerning the evidence received without objection. 

10. Trial: Expert Witnesses: Waiver: Appeal and Error. There is no error in the 
admission of potentially objectionable expert testimony when at trial the 
defendant fails to object when the testimony is produced, waives objection by 
conducting cross-examination, and does not later move to strike the testimony. 

11. Trial: Evidence: Appeal and Error. An erroneous admission of evidence during a 
bench trial will not result in a reversal if there is relevant and admissible evidence 
to sustain the trial court’s judgment. 

12. Insurance: Contracts. Under an insurance policy that requires the insured to 
submit a sworn proof of loss statement if requested to do so by the insurer, there 
can be no forfeiture of coverage due to failure by the insured to submit a sworn 
proof of loss statement unless the trier of fact finds that the insurer made a 
request for the statement. 
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13. Trial: Judgments. A general finding for a certain party warrants the conclusion 
that the trial court found in that party’s favor on all issuable facts. 

14. Torts: Mental Distress. Mental suffering is a basis for recovery under the tort of 
bad faith. 

15. Torts: Mental Distress: Proximate Cause. In a bad faith action, the crucial issue 
in finding mental suffering is proximate cause, not physical injury. 

16. Evidence. An ultimate fact fairly and reasonably inferable from the facts and 
circumstances proved is to be taken as established. 

17. Torts: Insurance: Mental Distress: Damages: Breach of Contract. An insured 
claiming bad faith damages cannot recover for emotional distress simply by 
arguing that he or she suffered emotional distress because of the breach of 
contract from which the bad faith claim arose; there must be other injuries for 
which the insured is not compensated by the damages awarded for breach of 
contract, and those other injuries must cause severe emotional distress or mental 
suffering. 

18. Trial: Mental Distress. Whether the issue of severe emotional distress should be 
considered by the trier of fact is a question of law to be resolved by the court. 

19. Trial: Insurance: Mental Distress: Proof. Whether an insured has proved severe 
emotional distress is a question of fact to be resolved by the trier of fact. 


Appeal from the District Court for Douglas County: JAMES 
M. Murphy, Judge. Affirmed. 


Dennis C. Magnuson and William E. Gast, of Gast & Peters, 
for appellant. 


Thomas J. Guilfoyle, of Frost, Meyers, Guilfoyle & Govier, 
for appellee. 


SIEVERS, Chief Judge, and CONNOLLY and MILLER-LERMAN, 
Judges. 


CONNOLLY, Judge. 
I. INTRODUCTION 

This appeal arises out of an action for recovery on an 
insurance policy. Appellee, Annette Bailey, sued appellant, 
Farmers Union Co-operative Insurance Company of Nebraska 
(Farmers Union), on two theories. In contract, Bailey sought 
recovery of the proceeds allegedly due under her homeowner’s 
policy following the collapse of her home. In tort, Bailey 
claimed damages for Farmers Union’s alleged bad faith in 
refusing to pay the claim resulting from the destruction of the 
home. In a trial to the bench, the Douglas County District 
Court ruled in favor of Bailey on both claims. Bailey was 
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awarded $69,450 for benefits due under the policy and $150,000 
for mental suffering on the bad faith claim. We affirm. 


Il. FACTS 
1. THE Loss OF BAILEY’S HOME 

Prior to the series of events leading to her cause of action, 
Bailey owned and lived in a home at 815 Pacific Street, Omaha, 
Douglas County, Nebraska. In the summer of 1988, Bailey 
participated in a city-sponsored renovation project for older 
neighborhoods. In conjunction with the project, Bailey 
obtained a first mortgage loan for $10,200.82 from American 
Charter Federal Savings and Loan Association (American 
Charter) and, at American Charter’s request, acquired a 
homeowner’s insurance policy with Farmers Union. Bailey then 
hired Ace Building Movers (Ace) to build a basement under the 
existing house. 

Ace began excavation under half of the house in early 
August. On August 11, 1988, the house collapsed into the 
excavation hole, resulting in a total loss of Bailey’s home. Ted T. 
Sokol, Ph.D., a registered professional engineer consulted by 
Farmers Union, determined that “the cause of the collapse of 
this structure was the inadequate temporary bracing system 
utilized to support the structure during the excavation 
operation.” The city condemned the house, and Farmers 
Union’s file status notes on the Bailey claim confirm the total 
loss of the structure. 

At the time of the loss, Bailey suffered from lupus and was 
on full disability. For the first few days after the loss, Bailey and 
her two children slept on the lawn. Bailey then farmed her 
children out to friends and secured for herself temporary 
lodging with her estranged sister. Eventually, Bailey rented an 
apartment. Despite her doctor’s advice to the contrary, Bailey 
got a job in order to furnish her apartment, pay the rent, and 
keep up with the mortgage payments to American Charter. 


2. TERMS OF THE POLICY 
Bailey’s policy with Farmers Union covered loss for collapse 
caused by use of defective materials and methods in renovation 
if the collapse occurred during the course of the renovation. 
The collapse of Bailey’s home resulted from Ace’s use of an 
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inadequate bracing system to support the house during 
excavation, a fact confirmed by Farmers Union’s 
investigations. 

Bailey’s home was insured for replacement costs up to 
$52,000, without deduction for depreciation. Bailey’s policy 
obligated Farmers Union to cover the least expensive of three 
alternatives: (1) the $52,000 limit of liability under the policy 
that applied to the home, (2) the replacement cost of the home 
for like construction and use on the same premises, or (3) the 
necessary amount actually spent to repair or replace the home. 
Regarding expenditures to repair or replace, Farmers Union 
was obligated to pay no more than the actual cash value of the 
damage unless the actual repair or replacement was complete. 

In addition, Bailey had the option of first seeking immediate 
actual cash value recovery and then seeking additional recovery 
for replacement costs within 180 days of the loss. Under this 
option, the insured was entitled to replacement costs up to the 
$52,000 limit, less the amount already received as actual cash 
value. Bailey wanted to pursue this option. 


3, FARMERS UNION RESISTS BAILEY’S CLAIM 

On August 12, 1988, the day after the collapse, John Elbert, 
vice president of the claims department at Farmers Union, 
prepared a worksheet for Tony McLaughlin, a field adjuster, 
with instructions not to make any commitments to Bailey 
because “we may want to tell [Bailey that she] probably [is] not 
covered.” Although Elbert mistakenly presumed the day after 
the collapse that Bailey’s loss was not covered, collapse during 
and because of defective renovation is specifically covered on 
page 5S of the insurance policy. 

Elbert’s records subsequent to his initial analysis indicate 
that he realized that Bailey’s loss was covered. In his own file 
status notes of August 16, 1988, Elbert wrote, “[T]his is a 
covered loss.” On August 24, McLaughlin, working under 
Elbert’s supervision, wrote a letter to American Charter 
confirming Farmers Union’s position that “the insurance 
policy Ms. Bailey carries with our company will provide 
coverage for this loss.” In his file status notes of August 30, 
Elbert noted that Barb Morrison of the Nebraska Department 
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of Insurance told him over the phone that she could not see why 
anyone would want to defend against a claim such as Bailey’s. 

There was some internal brainstorming about possible 
defenses to Bailey’s claim, including McLaughlin’s suggestion 
that Farmers Union might offer an “earth movement” defense, 
though the policy clearly indicates that earth movement refers 
to a natural disaster such as an earthquake. Apparently, Elbert 
seriously considered earth movement as a plausible defense, 
because Bailey’s former attorney testified at trial that Elbert did 
propose earth movement as a defense. Bailey’s attorney 
dismissed the proposition as “rather absurd.” The earth 
movement defense was not pursued. 

In file status notes of January 13, 1989, Elbert apparently 
considered refusing coverage on grounds that the foundation of 
the home had deteriorated prior to the collapse. However, 
“hidden decay” and “hidden insect or vermin damage” are 
covered under the collapse provision of the policy. In any event, 
it was the defective workmanship of Ace that caused the 
collapse, and again, contrary to Elbert’s assertion in his notes, 
defective workmanship is covered whether characterized as 
construction, remodeling, or renovation. 

Apparently, Elbert reviewed the policy after making the 
notations of January 13, because the defense of deterioration 
was never used against Bailey. The only defenses articulated by 
Farmers Union are (1) that Bailey failed to satisfy the 180-day 
time limit for claiming replacement costs, which of course did 
not arise until 6 months after the loss, and (2) that Bailey 
forfeited coverage by failing to submit a sworn proof of loss 
statement within 60 days after the statement was requested by 
Farmers Union. 

Elbert determined on August 16, 5 days after the collapse, 
that the loss was covered. From that point on, the record 
contains evidence—the policy, the Sokol report, and Elbert’s 
subsequent file status notes—confirming Elbert’s determina- 
tion of August 16. 

With respect to Bailey, though, Farmers Union maintained 
its initial posture of resistance to her claim. In a letter to Bailey 
dated October 7, 1988, Elbert wrote: 

[T]his settlement offer [$11,900, the actual cash value of 
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the home minus the $100 deductible] is voluntary on the 
part of Farmers Union . . . and represents an effort to 
bring this doubtful and disputed claim to a close. The 
insurance coverage in this regard is questionable and it is 
our discretionary decision to tender this offer to you in an 
effort to avoid costly and time consuming litigation. 


Please be advised that our file contains an agreement 
signed by Clyde S. Pedersen indicating that Ace Building 
Movers will tear down and haul away [your collapsed 
home] at no charge to us or to you. You are aware that the 
[city] has scheduled a condemnation hearing for October 
13, 1988[,] in this regard. Should the [c]ity be allowed to 
proceed with demolition of your dwelling, we will not 
reimburse you or make payment to the [c]ity for the cost 
of demolition. . . . [I]t is most important to you to provide 
both Farmers Union . . . and Ace Building Movers with 
written permission to proceed as soon as possible with 
demolition. 

Elbert concluded the letter by informing Bailey that if she did 
not accept the settlement offer, Farmers Union “would have no 
alternative” but to withdraw the offer and prepare to defend 
itself in court. Enclosed with the letter was a form entitled 
“Sworn Statement in Proof of Loss.” Except for the signatures 
by the insured and a notary public, every entry on the form was 
already filled in, including $12,000 for the actual cash value, 
$100 for the deductible, and $11,900 for the amount claimed. 

Elbert’s file status notes of October 18, 1988, indicate a 
phone conversation with Bailey’s attorney, in which 
conversation Elbert told the attorney that there was enough 
case law to show that Farmers Union owed Bailey only the 
actual cash (fair market) value of the home, regardless of 
whether rebuilding costs exceeded the actual cash value. 

On January 6, 1989, Bailey rejected the offer of final 
settlement contained in Elbert’s October 7, 1988, 
correspondence. Bailey declared her intention to exercise the 
option in the policy allowing her to make an immediate claim 
for actual cash value of the home and then claim within 180 
days of the loss the actual replacement cost of rebuilding the 
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home, less the actual cash value received. Bailey calculated 
replacement costs at $50,449. Given the $52,000 liability 
ceiling, she demanded $16,700 in actual cash value and 
explained to Farmers Union that she planned to claim another 
$35,500 in additional replacement costs. Bailey also demanded 
compensation for loss of personal property, cost of additional 
living expenses, and cost of demolition of the collapsed house. 

Elbert’s file status notes of January 13, 1989, indicate that he 
told Bailey’s attorney that the actual cash value figure was the 
total value of the claim and that Farmers Union would not 
cover repair and replacement costs. In a letter of January 26, 
following up on the January 13 phone conversation, Elbert 
wrote, “If we make a replacement settlement based on the 
market value of the dwelling, that would be a total and final 
settlement and would not trigger the replacement cost coverage 
clause contained in the contract.” In a variation on the same 
theme, on February 16, Elbert informed Bailey that Farmers 
Union was offering “to purchase another dwelling of like kind 
and quality (replace) as this involves the least amount of cost of 
our three settlement options.” 

Bailey very much wanted to rebuild her home on site. She 
liked her neighborhood, and her property was specially zoned 
so that she could raise geese, ducks, chickens, and a turkey in 
her yard. On March 21, 1989, Bailey’s attorney wrote back to 
Elbert and rejected the idea that Farmers Union could meet its 
obligation under the policy by putting Bailey in a new dwelling 
on a new site as long as the purchase price of the new dwelling 
was equal to the actual cash value of Bailey’s home: 

You seem to indicate that you may simply base your 

replacement cost values upon the fair market value of the 

home at the time of the accident. This is clearly wrong. 

Replacement value under the terms of this policy means 

exactly that—replacement value—not fair market value. 
Bailey’s attorney also explained that because demolition by the 
city would proceed at Bailey’s expense unless repair was 
commenced within 30 days, the obstinacy of Farmers Union on 
the issue of replacement cost coverage was creating a crisis. 
Bailey would be charged for the demolition, and the 
opportunity to repair the structure would be lost. 
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Elbert would not yield. In a letter dated March 30, 1989, he 
insisted that Farmers Union was complying with the policy, 
because its offer “replaces the entire dwelling with one of like 
kind and quality and in the same neighborhood area.” Still 
referring to Bailey’s claim as “doubtful and disputed,” Elbert 
asserted that “repair is not the least costly of the settlement 
options and therefore, is not a viable consideration as a 
settlement alternative.” 

In the words of both parties, negotiations “stalled out” over 
this disagreement on policy provisions concerning replacement 
value. 


4, LAwsu!T FILED 

Bailey sued Farmers Union for breach of contract based on 
the company’s refusal to (1) permit Bailey to rebuild on site, (2) 
pay the actual cash value of lost personal property, (3) pay for 
additional living expenses resulting from the collapse, and (4) 
pay for demolition and removal of debris. Bailey also sued in 
tort for mental suffering on grounds that Farmers Union acted 
in bad faith by refusing without any reasonable basis to cover 
Bailey’s claim in full. 

Farmers Union answered that Bailey had (1) forfeited 
coverage rights by failing to submit a sworn proof of loss form, 
(2) failed to itemize her property losses, and (3) failed to 
mitigate her property losses, expenses for demolition, and 
additional living expenses. Farmers Union also “vigorously” 
denied that Bailey had experienced mental suffering and 
insisted that even if Bailey had suffered mentally, it was due to 
her breach of contract and refusal to accept Farmers Union’s 
settlement offer. 


S$. THE TRIAL 

At trial, Bailey called Elbert as her witness and introduced 
into evidence the various file status notes and correspondence 
discussed above. Bailey also called John Grant, former general 
counsel for the Nebraska Department of Insurance, to give 
expert testimony on whether the Bailey claim was handled 
properly by Farmers Union, and Lawrence Hunt, a registered 
professional architect, to verify the cause of collapse and 
explain his replacement cost estimate of $53,300. 
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Farmers Union called expert witnesses to dispute the value of 
the home and the cost of replacement. The company also called 
as a witness the attorney who represented Bailey from October 
1988 until November 1990, the time period in which the 
negotiations with Elbert took place. Farmers Union tried to 
show that it was the incompetence or guile of Bailey’s former 
attorney that prevented settlement of the claim. 

The trial court made the following findings of fact: (1) 
Farmers Union’s offer of coverage was limited to the company’s 
actual cash value figure of $11,900, with no allowance for 
replacement costs as provided in the policy; (2) Elbert was lying 
when he suggested in his testimony that Farmers Union had 
always intended to provide replacement cost coverage per the 
policy; (3) Farmers Union intended from the outset to “ ‘get 
out of this claim’ ” or “ ‘pay less than our insured rightfully 
deserved’ ”; (4) Farmers Union’s conduct was “almost 
criminal,” as it exploited its corporate advantage in what 
should have been a fiduciary relationship with a poor, disabled, 
black woman suffering from lupus and raising two children, 
who suddenly found herself with no place to live and with no 
means of rebuilding her home without the cooperation of 
Farmers Union; (5) the intransigence of Farmers Union 
prevented Bailey from complying with the policy provision 
requiring her to rebuild and claim replacement costs within 180 
days of the loss; and (6) the policy provisions and nature of the 
loss were clear enough that there was no basis for Farmers 
Union to dispute Bailey’s insistence that replacement costs were 
covered and would run to the limits of the policy. 

The court found Farmers Union’s conduct “replete with bad 
faith.” The trial court awarded damages to Bailey in the amount 
of $52,000 for replacement of the home, $11,850 for living 
expenses, $3,000 for personal property, $2,600 for removal of 
debris, and $150,000 for mental suffering. 


III. ASSIGNMENTS OF ERROR 
The assignments of error will be addressed individually in the 
analysis. 


IV. STANDARD OF REVIEW 
Regarding a question of law, an appellate court has an 
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obligation to reach a conclusion independent of that of the trial 
court. Nebraska Builders Prod. Co. v. Industrial Erectors, 239 
Neb. 744, 478 N.W.2d 257 (1992); Kaiman v. Mercy Midlands 
Medical & Dental Plan, ante p. 148, 491 N.W.2d 356(1992). 

In a bench trial of a law action, a trial court’s factual findings 
have the effect of a jury verdict and will not be set aside unless 
clearly erroneous. However, when such judgment is not 
supported by the evidence, it is clearly wrong and must be set 
aside. Nebraska Builders Prod. Co. v. Industrial Erectors, 
supra; Hickman v. Hunkins, ante p. 25, 489 N.W.2d 316 (1992). 

On review of a judgment in a bench trial of a law action, an 
appellate court does not reweigh the evidence; it considers the 
evidence in a light most favorable to the successful party and 
resolves evidentiary conflicts in favor of the successful party, 
who is entitled to every reasonable inference deducible from the 
evidence. Nebraska Builders Prod. Co. v. Industrial Erectors, 
supra; Nichols Media Consultants v. Ken Morehead Inv. Co., 
ante p. 220, 491 N.W.2d 368 (1992). 

In a bench trial of a law action, the court, as the trier of fact, 
is the sole judge of the credibility of witnesses and the weight to 
be given their testimony. Kumar v. Douglas County, 234 Neb. 
511, 452 N.W.2d 21 (1990); Nichols Media Consultants v. Ken 
Morehead Inv. Co., supra. 


V. ANALYSIS 

Assignment of error No. 1: 

The court erred when it determined that the Appellee 
was entitled to replacement cost coverage notwithstanding 
the fact that she failed to comply with the terms of her 
policy requiring her to rebuild or replace the insured 
premises within 180 days after loss and make claim for the 
cost of such replacement. 

Farmers Union correctly points out that Bailey failed to 
comply with the term in her policy requiring her to rebuild the 
house and then make claim for replacement costs within 180 
days of loss. Farmers Union cites case law from other 
jurisdictions supporting the principle that, as a means of 
preventing fraud by the insured, the insurer has a right to 
enforce a provision insisting on completion of repair before 
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payment of replacement costs. However, Bailey argued, and the 
trial court found, that the intransigence of Farmers Union 
prevented Bailey from complying with the 180-day condition. 
None of the cases cited by Farmers Union addressed the 
scenario in which the insured failed to meet a time deadline 
because of the interference of the insurer. 

Bailey wanted to rebuild her home as quickly as possible. She 
wanted to exercise the option in the policy allowing her to 
accept an immediate actual cash value settlement and then 
rebuild and claim replacement costs within 180 days of the loss. 
Bailey was prevented from complying with the time deadline in 
the policy by Elbert’s insistence that Bailey was entitled to 
receive nothing more than actual cash value. Bailey could not 
proceed with rebuilding as long as Farmers Union refused to 
commit itself to future reimbursement of Bailey for rebuilding 
costs. She did not have the money to initiate rebuilding on her 
own, and she would not have been able to secure a loan without 
the assurance by Farmers Union that additional replacement 
costs would be covered up to the policy limit. Though required 
to do so under the policy, Farmers Union never made that 
commitment. 

In February 1989, Elbert offered to put Bailey in another 
house of equal actual cash value in the neighborhood. That was 
not what Bailey wanted and not what the policy provided for. 
Bailey wanted to rebuild her home on site, and the policy clearly 
provided for onsite rebuilding. Nevertheless, Farmers Union 
persisted in offering either actual cash value or another house of 
equal value, and nothing more for rebuilding. 

Bailey was prevented from satisfying the condition of 
rebuilding and claiming costs within 180 days by Farmers 
Union’s refusal to assure Bailey that, in addition to the actual 
cash value figure, the cost of rebuilding her home would be 
covered up to the policy limit. A condition is excused if the 
occurrence of the condition is prevented by the party whose 
performance is dependent upon the condition. Chadd yv. 
Midwest Franchise Corp., 226 Neb. 502, 412 N.W.2d 453 
(1987). Though in Nebraska this general principle of contract 
law has not yet been applied specifically to a set of facts 
analogous to those of the case at bar, we are persuaded by the 
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reasoning of the Michigan Court of Appeals in Pollock v Fire 
Ins. Exchange, 167 Mich. App. 415, 423 N.W.2d 234 (1988), 
that an insured should not be barred from recovery for failure 
to rebuild within the time constraints of the policy when the 
conduct of the insurer prevented the insured from rebuilding. 

In Pollock, the plaintiff’s home was damaged by fire. The 
defendant, a fire insurance company, denied the plaintiff’s 
claim. Two years later, after the plaintiff had already filed suit 
against the insurance company, the city condemned and 
demolished the plaintiff’s home. The plaintiff then sued for 
replacement costs. The insurance company defended on 
grounds that the plaintiff had not actually rebuilt the home and 
had thereby failed to satisfy a condition for claiming 
replacement costs. The appellate court upheld the trial court’s 
decision to award the plaintiff replacement costs because the 
conduct of the insurance company had prevented the plaintiff 
from fulfilling the condition of rebuilding. “We will not now 
allow defendant to raise as a defense plaintiff’s failure to 
perform an act which defendant itself greatly hindered plaintiff 
from performing.” Pollock, 167 Mich. App. at 422, 423 
N.W.2d at 237. We adopt this rule and apply it to the case at bar. 

In a bench trial of a law action, atrial court’s factual findings 
have the effect of a jury verdict and will not be set aside unless 
clearly erroneous. Nebraska Builders Prod. Co. v. Industrial 
Erectors, 239 Neb. 744, 478 N. W.2d 257 (1992). As an appellate 
court, we do not reweigh the evidence; we consider it in a light 
most favorable to the successful party and resolve evidentiary 
conflicts in favor of the successful party, who is entitled to every 
reasonable inference deducible from the evidence. Id. 

The trial court found that the conduct of Farmers Union 
prevented Bailey from rebuilding within 180 days. Reviewing 
the evidence in a light most favorable to Bailey, we cannot say 
that the trial court was clearly wrong in finding that Farmers 
Union hindered Bailey in her effort to rebuild within 180 days. 

Assignment of error No. 2: 

The court erred when it held that Appellant’s conduct 
gave rise to a claim for bad faith, when a good faith effort 
was made by Appellant to settle the claim of an insured 
and reasonable settlement offers based on competent 
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valuations were made on a continuing basis by the insurer 
during the pendency of the claim. 

An insured seeking damages for bad faith settlement of an 
insurance claim must prove (1) that there was no reasonable 
basis for denying the claim and (2) that the insurer knew of, or 
recklessly disregarded, the lack of a reasonable basis for 
denying the claim. Ruwe v. Farmers Mut. United Ins. Co. , 238 
Neb. 67, 469 N.W.2d 129 (1991); Braesch v. Union Ins. Co., 237 
Neb. 44, 464 N.W.2d 769 (1991). In the case at bar, the 
settlement process stalled out over the extent of coverage. 
Therefore, Bailey had to prove (1) that there was no reasonable 
basis for denying coverage for replacement costs and (2) that 
Farmers Union knew of, or recklessly disregarded, the lack of a 
reasonable basis for denying coverage for replacement costs. 

Bailey’s policy clearly covers collapse due to defective 
renovation work and provides coverage for rebuilding on site. 
Elbert’s file status notes of August 16, 1988, 5 days after the 
loss, state, “[T]his is a covered loss.” Farmers Union assured 
American Charter in writing that Bailey’s loss was covered. In 
response to Elbert’s request for an opinion on the Bailey claim, 
Barb Morrison, of the Nebraska Department of Insurance, said 
she could see no basis for denying coverage. There is, then, 
evidence in the record supporting the trial court’s finding that 
Farmers Union knew there was no reasonable basis for 
attempting to coerce Bailey into accepting a settlement without 
provision for rebuilding costs. 

At trial, Elbert testified that settlement was prevented by the 
inability or unwillingness of Bailey’s attorney to explain to 
Bailey that replacement costs would be covered. Rejecting that 
contention as “unadulterated hogwash,” the trial court called 
Elbert a liar in open court and castigated Farmers Union for the 
“almost criminal” effort to force Bailey to accept actual cash 
value as total satisfaction on the claim even though she was 
entitled to replacement costs. Severe though it is, we do not 
disturb this finding of fact because in a bench trial of a law 
action, the court, as the trier of fact, is the sole judge of the 
credibility of witnesses and the weight to be given their 
testimony. See Kumar v. Douglas County, 234 Neb. 511, 452 
N.W.2d 21 (1990). 
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Reviewing the evidence in a light most favorable to Bailey, we 
cannot find that the trial court was clearly wrong in finding bad 
faith on the part of Farmers Union. This assignment of error 
has no merit. 

Assignment of error No. 3: 

The court improperly allowed the expert testimony of 
John Grant on the issue of “bad faith.” 

Bailey called as an expert witness, John Grant, former 
general counsel for the Nebraska Department of Insurance, 
who had an opportunity before trial to review the 
correspondence, depositions, and file status notes related to the 
Bailey case. Though not set out in the assignment of error, the 
argument in Farmers Union’s brief is that Grant was asked to 
give his opinion of the state of the law in the area of bad faith 
and that expert testimony concerning a question of law is 
generally not admissible in evidence. See Kaiser v. Western R/C 
Flyers, 239 Neb. 624, 477 N.W.2d 557 (1991). 

On direct examination, Grant was asked whether “the claims 
practices in this case conformed with the standard of care for 
handling claims in the Omaha or Lincoln areas.” Farmers 
Union objected “to the expert giving . . . that opinion when the 
true and proper subject for his opinion should be the 
reasonableness of claim denial as opposed to just some broad 
opinion [of] how the claim was filed.” The objection was 
overruled, and:Grant was permitted to continue. 

To the question on standard of care, Grant responded, “I 
‘believe that the company in this particular matter did not 
handle the claim properly, did not handle the claim in good 
faith.” He testified that, in his opinion, there was no reasonable 
basis for denial of coverage. Grant also said that he believed 
Farmers Union was aware that there was no reasonable basis 
for denial of coverage. In Grant’s opinion, internally Farmers 
Union believed the claim was covered, but externally the 
company disputed coverage and then refused to acknowledge 
coverage to the full extent available under the policy. 

After the initial objection quoted above, Farmers Union did 
not raise any further objections during the remainder of Grant’s 
direct examination. Farmers Union never raised a specific 
objection that the expert was testifying on a question of law, 
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which is the basis of this assignment of error. 

A prerequisite to an appeal based upon the erroneous 
admission of evidence is a timely objection stating the specific 
grounds for the objection unless the grounds are apparent from 
the context of the record. State v. Cave, 240 Neb. 783, 484 
N.W.2d 458 (1992). At trial, Farmers Union’s reference to 
“some broad opinion [of] how the claim was filed” does not 
state the specific issue of expert testimony on a question of law. 
There are no subsequent objections in the record that make 
apparent the nature of the specific issue raised on appeal. 
Failure to make a timely objection to evidence results in a 
waiver of the right on appeal to assert prejudicial error 
concerning the evidence received without objection. Jd. 

After failing to make a timely and specific objection, 
Farmers Union proceeded with extensive cross-examination of 
Grant and never moved to strike Grant’s testimony. In Uryasz v. 
Archbishop Bergan Mercy Hosp., 230 Neb. 323, 431 N.W.2d 
617 (1988), the Nebraska Supreme Court held that there was no 
error in the admission of potentially objectionable expert 
testimony because at trial the defendant failed to object when 
the testimony was produced, waived objection by conducting 
cross-examination, and did not later move to strike the 
testimony. Therefore, this assignment of error is without merit. 

Even if, arguendo, the admission of Grant’s testimony had 
been error, it would have been harmless. Grant’s testimony 
constituted cumulative evidence. An erroneous admission of 
evidence during a bench trial will not result in a reversal if there 
is relevant and admissible evidence to sustain the trial court’s 
judgment. Gibson v. City of Lincoln, 221 Neb. 304, 376 
N.W.2d 785 (1985). In discussing the bases of its findings, the 
trial court made several references to the notes, letters, and 
intracompany instructions of Elbert and to the clarity of the 
terms of the policy. No mention was made of Grant’s testimony. 
There was ample admissible evidence in the record to support a 
finding of bad faith without Grant’s testimony. 

Assignment of error No. 4: 

The court erred when it failed to hold that an insured 
has a duty under the policy language to minimize the 
damage suffered by the insurer after a loss, and to take 
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reasonable steps to prevent further loss from occurring. 

Farmers Union argues that Bailey violated the terms of the 
policy by failing to mitigate damages following the loss. At 
trial, the parties stipulated to a judgment in the amount of 
$3,000 for Bailey’s personal property losses. On appeal, only 
Bailey’s rental expenses and the cost of the demolition and 
removal of the collapsed house are subject to the mitigation 
argument. 

Farmers Union correctly says that it offered to have the 
structure demolished and removed at no charge. However, that 
offer was part of a package deal in which Bailey had to accept 
an actual cash value settlement as total satisfaction on the 
claim. Farmers Union was offering free demolition if Bailey 
would renounce her claim to replacement costs. Once again, on 
appeal Farmers Union is attacking Bailey for not having takena 
certain course of action, when in fact it was the conduct of 
Farmers Union that prevented Bailey from taking the course of 
action. Farmers Union cannot claim that Bailey failed to 
mitigate damages by accepting free demolition when Farmers 
Union made free demolition contingent upon forfeiture of the 
claim to replacement costs. 

The same rationale applies to the issue of rental expenses. 
Farmers Union says that Bailey could have limited her claim for 
additional living expenses to a few months’ rent by immediately 
accepting the actual cash value offer and rebuilding her house. 
By refusing to commit itself to coverage of rebuilding costs, 
Farmers Union prevented Bailey from rebuilding her house and 
forced her to continue living in an apartment. This assignment 
of error has no merit because Bailey was prevented from 
mitigating her rental expenses by the unreasonable conduct of 
Farmers Union. 

Assignment of error No. 5: 

The court erred when it determined that the Appellee 
was entitled to replacement cost coverage notwithstanding 
the fact that she failed to comply with the terms of her 
policy with regard to the requirement for a signed, verified 
proof of loss. 

Farmers Union cites Lonsdale v. Union Ins. Co., 167 Neb. 
56, 91 N.W.2d 245 (1958); Swedberg v. Battle Creek Mut. Ins. 
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Co., 218 Neb. 447, 356 N.W.2d 456 (1984); and a host of similar 
Nebraska cases to support the proposition that an insurance 
contract should be enforced according to its plain, 
unambiguous terms and that Bailey failed to comply with a 
plain and unambiguous provision concerning the filing of a 
sworn proof of loss. However, the provision of Bailey’s policy, 
which is quoted by Farmers Union in its brief, requires the 
insured to “send to us, within 60 days after our request, [a] 
sworn proof of loss.” (Emphasis supplied.) The plain and 
unambiguous meaning of the provision is that the requirement 
to file a sworn proof of loss is triggered only if Farmers Union 
requests submission of a sworn proof of loss. 

Bailey cites Brinkman v. Aid Ins. Co., 115 Idaho 346, 766 
P.2d 1227 (1988), in which the court rejected the insurer’s 
argument that the insured forfeited coverage by failing to 
submit a sworn proof of loss. The insured’s policy required 
submission of a sworn proof of loss only upon request by the 
insurer. The insurer had never made such a request, so the filing 
requirement was never triggered. There was no forfeiture of 
coverage in Brinkman, and Bailey argues that under the same 
reasoning there was no forfeiture of coverage in the case at bar. 

We approve of the rule in Brinkman, and under the facts of 
this case, we hold that under a policy that requires the insured to 
submit a sworn proof of loss statement if requested to do so by 
the insurer, there can be no forfeiture of coverage due to failure 
by the insured to submit a sworn proof of loss statement unless 
the trier of fact finds that the insurer made a request for the 
statement. 

Farmers Union claimed that Elbert’s letter and enclosure of 
October 7, 1988, constituted a request for a sworn proof of loss. 
The letter read in part: “Please find enclosed for your review a 
Sworn Statement in Proof of Loss. When we receive this form 
with you[r] notarized signature we will issue our check payable 
to you and the lienholder in the amount of $11,900.00.” 
Enclosed with the letter was a proof of loss form, already 
prepared by Farmers Union, asserting that the full and 
complete claim under the policy was $11,900. 

Though the trial court’s finding on the issue of the sworn 
proof of loss is not preserved in the record on appeal, we 
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conclude that the trial court found that Bailey did not forfeit 
coverage because the letter of October 7 was not a request 
triggering the 60-day deadline for submission of a sworn proof 
of loss. See Burgess v. Curly Olney’s, Inc., 198 Neb. 153, 251 
N.W.2d 888 (1977) (general finding for certain party warrants 
conclusion that trial court found in that party’s favor on all 
issuable facts). 

We cannot say the trial court was clearly wrong in finding 
that the letter of October 7 was not a request. Indeed, the letter 
could more accurately be characterized as an ultimatum. 
Farmers Union did not request a sworn proof of loss, but, 
instead, provided a completed form, signature on which would 
have waived the insured’s rights to any further recovery on her 
“doubtful and disputed claim.” We do not find clear error in the 
trial court’s finding that Farmers Union never made a request 
for asworn proof of loss as provided for in Bailey’s policy. 

Assignment of error No. 6: 

The court erred when it determined that the Appellant’s 
alleged failure to explain the replacement cost coverage 
provisions of an insured’s policy to her is evidence of “bad 
faith” when the insured was represented by an attorney at 
the time of the alleged failure to explain. 

Farmers Union contends that Bailey mistakenly got the 
impression that she was being forced to accept actual cash value 
as total satisfaction and that if Bailey’s attorney had properly 
explained the settlement offer to Bailey, the claim would have 
been resolved without incident. Farmers Union accused 
Bailey’s attorney of purposely sowing confusion into the 
relationship between insured and insurer so that the legal battle 
would drag on and thereby fatten the attorney’s contingent fee. 
The trial court characterized that line of argument as 
“despicable” and “unworthy of counsel,” even in an 
adversarial proceeding. , 

The record indicates that both Bailey and her attorney 
understood exactly what was being offered. Upon receiving 
Elbert’s October 7, 1988, letter offering $11,900 actual cash 
value as total satisfaction on the claim, Bailey “blew up” and 
called a lawyer because she realized that Farmers Union was 
refusing to cover the cost of rebuilding her house. Her attorney 
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also understood that Farmers Union was trying to avoid its 
obligation to cover replacement costs by characterizing the 
purchase of another house in the neighborhood as replacement 
under theterms of the policy. Elbert, too, perceived the obstacle 
to settlement in his letter of March 30, 1989, to Bailey’s 
attorney: “[In] your [previous] letter you strike at the heart of 
our problem ... . You maintain our interpretation of 
replacement value is incorrect and we maintain it is correct.” 

The record, then, supports the trial court’s finding that there 
was no misunderstanding or confusion on the part of those 
involved in the negotiations. Thus, we cannot say the trial court 
was clearly wrong when it found there was irreconcilable 
disagreement, not misunderstanding or failure of communi- 
cation. This assignment of error is without merit. 

Assignment of error No. 7: 

The [c]ourt erred in awarding the Appellee damages for 
mental distress, as Appellee did not offer any evidence of 
mental distress at trial. 

The Nebraska Supreme Court has recognized mental 
suffering as a basis for recovery under the tort of bad faith, 
regardless of whether there is physical injury. Braesch v. Union 
Ins. Co., 237 Neb. 44, 464 N.W.2d 769 (1991). Citing 7etherow 
v. Wolfe, 223 Neb. 631, 392 N.W.2d 374 (1986), for the 
proposition that damages must be proximately caused by the 
tortious conduct, Braesch explained that in a bad faith action, 
the crucial issue in finding mental suffering is proximate cause, 
not physical injury. See, also, James v. Lieb, 221 Neb. 47, 375 
N.W.2d 109 (1985) (recovery solely for mental distress was 
recognized in negligence action even though there was no 
physical injury). 

An ultimate fact fairly and reasonably inferable from the 
facts and circumstances proved is to be taken as established. 
White v. Medico Life Ins. Co., 212 Neb. 901, 327 N.W.2d 606 
(1982). As we noted in the discussion above of the first, second, 
and fourth assignments of error, there is evidence in the record 
to support the trial court’s finding that the tortious conduct of 
Farmers Union was the proximate cause of the condition in 
which Bailey found herself. Therefore, we take as established 
the ultimate fact of proximate causation. 
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The Nebraska Supreme Court’s two-part test for bad faith, 
set out above in our discussion of the second assignment of 
error, was adopted from Anderson v. Continental Ins. Co., 85 
Wis. 2d 675, 271 N.W.2d 368 (1978). See Braesch v. Union Ins. 
Co., supra. Concerning damages for emotional distress, 
Anderson stated that “[a] recovery for emotional distress 
caused by an insurer’s bad faith refusal to pay an insured’s claim 
should be allowed only when the distress is severe and 
substantial other damage is suffered apart from the loss of the 
contract benefits and the emotional distress.” Jd. at 696, 271 
N.W.2d at 378. Thus, under the rule in Anderson, which we 
adopt and apply in this case, an insured claiming bad faith 
damages cannot recover for emotional distress simply by 
arguing that he or she suffered emotional distress because of the 
breach of contract from which the bad faith claim arose; there 
must be other injuries for which the insured is not compensated 
by the damages awarded for breach of contract, and those other 
injuries must cause severe emotional distress or mental 
suffering. Although there is a line of cases holding that 
emotional distress need not be severe to warrant recovery in a 
bad faith claim, see, Gruenberg v. Aetna Ins. Co., 9 Cal. 3d 
566, 510 P.2d 1032, 108 Cal. Rptr. 480 (1973), and Farr v. 
Transamerica Occidental Life Ins. Co., 145 Ariz. 1, 699 P.2d 
376 (Ariz. App. 1984), we instead follow the proposition in the 
Anderson line of cases that in a bad faith claim, emotional 
distress must be severe in order to justify recovery. 

The standard of appellate review on the issue of severe 
emotional distress depends on whether the issue is legal or 
factual. While we find no Nebraska case law directly on point, 
other jurisdictions offer persuasive instructions on how to 
analyze severe emotional distress. See, Buckley v. Trenton | 
Saving Fund Soc., 111 N.J. 355, 544 A.2d 857 (1988) (severity 
of emotional distress raises question of law and fact, court 
decides whether as matter of law severe emotional distress can 
be found, and jury decides whether it has in fact been proved); 
First Bank (N.A.)-Billings v. Clark, 236 Mont. 195, 771 P.2d 84 
(1989) (court has duty of determining threshold question of 
whether any proof of severe emotional distress exists sufficient 
to raise question of fact for jury); Breeden v. League Services 


428 t NEBRASKA APPELLATE REPORTS 


Corp., 575 P.2d 1374 (Okla. 1978) (it is for the court to 
determine, in the first instance, based on evidence presented, 
whether severe emotional distress can be found and for the jury 
to determine whether it in fact existed); Yarbray v. Southern 
Bell Telephone & Telegraph Company, 261 Ga. 703, 409 S.E.2d 
835 (1991) (if evidence shows that reasonable persons might 
find severe emotional distress, the jury then must find facts and 
make its own determination). 

After reviewing authority from other jurisdictions, we adopt 
a two-part approach to consideration of severe emotional 
distress: (1) Whether the issue of severe emotional distress 
should be considered by the trier of fact is a question of law to 
be resolved by the court and (2) whether the insured has proved 
severe emotional distress is a question of fact to be resolved by 
the trier of fact. As a matter of law, we find, after review of the 
record as a whole, that there was sufficient evidence to warrant 
consideration of severe emotional distress by the trier of fact. 
Having made that determination, we must then determine 
whether the factual finding of severe emotional distress was 
clearly erroneous. 

On review of a judgment in a bench trial of a law action, an 
appellate court does not reweigh the evidence; it considers the 
evidence in a light most favorable to the successful party and 
resolves evidentiary conflicts in favor of the successful party, 
whois entitled to every reasonable inference deducible from the 
evidence. Nebraska Builders Prod. Co. v. Industrial Erectors, 
239 Neb. 744, 478 N. W.2d 257 (1992). 

Farmers Union argues that the record “is completely devoid 
of evidence” supporting the trial court’s finding that the 
hardships caused by Farmers Union’s refusal to honor the 
policy constituted mental suffering severe enough to warrant 
additional damages. That assertion is without merit. 
Addressing Bailey personally, the trial court found that 

you are entitled under our bad faith tort to a $150,000 
[damage award] for mental suffering for being without a 
home, a home that you made in a neighborhood that you 
lived in all your life, that your mother lived in, to be forced 
to live on the lawn, to live with a stranger, and then to pay 
rent... . [T]his is a reasonable figure for the mental 
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suffering you’ve undergone. 
The trial court touched upon a few of the many specific injuries 
that would not be compensated by the damage award based on 
the policy. The record indicates that Bailey was on full disability 
due to lupus before the collapse of the home. After the loss, 
because Farmers Union refused to adequately honor the policy, 
- Bailey had to place her two children with friends; she had to beg 
her estranged sister for temporary lodging; she was forced, 
against doctor’s orders, to get a job in order to afford an 
apartment and keep up with mortgage payments; and she faced 
the frustration of dealing with an insurer that would not honor . 
the terms of its own policy. “The intensity and the duration of 
the distress are factors to be considered in determining its 
severity.” Restatement (Second) of Torts § 46, comment /. at 
77-78 (1965). At the time of trial, it had been over 3 years since 
Bailey’s home had collapsed. Because of Farmers Union’s bad 
faith in handling her claim, Bailey was still living the makeshift 
existence described above, wondering whether she would ever 
get to rebuild her home. 
The facts in Eckenrode v. Life of America Insurance 
Company, 470 F.2d 1, 2-3 (7th Cir. 1972), are analogous to 
those in the case before us: 
Insurer knew or should have known of the death of 
decedent from accidental causes and of [insured’s] dire 
need of the policy proceeds. Yet Insurer repeatedly and 
deliberately refused [insured’s] demands for payment, and 
as a proximate result [insured] was caused to suffer 
“severe distress... .” Instead of paying her the proceeds © 
of the policy, and being fully aware of the accidental cause 
of decedent’s death and of [insured’s] financial distress, 
Insurer breached the policy promise to pay immediately 
upon proof of death. Insurer, knowing full well that 
[insured] needed the proceeds of the policy to provide 
necessaries for her children, applied “economic coercion” 
in refusing to make payment on the policy, and in 
“inviting” [insured] to “compromise” her claim by 
implying it (Insurer) had a valid defense to the claim. 

The U.S. Court of Appeals for the Seventh Circuit found that 

the insured, Eckenrode, had suffered severe emotional distress 
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when her insurer failed to honor her policy claim. 

In the case before us, Farmers Union knew of Bailey’s 
impoverished financial condition, and the company’s own 
records indicate its awareness that Bailey’s loss was covered. 
Yet, Farmers Union deliberately and repeatedly, over a period 
of 3 years, refused to honor the policy and help rebuild Bailey’s 
home. Farmers Union knew full well that Bailey needed the 
proceeds available under the policy to rebuild her home. 
Instead of honoring the policy and helping Bailey cope with the 
loss of her home, Farmers Union used Bailey’s desperate 
situation against her, attempting to coerce her into accepting a 
final cash settlement for far less than the amount to which she 
was entitled under the policy. 

Given the evidence of the intensity and duration of the 
distress in Bailey’s life since the collapse of her home, the 
finding of severe mental suffering is reasonably inferable from 
the record. Therefore, we will not set aside as clearly wrong the 
trial court’s finding of damages in the amount of $150,000 for 
mental suffering. 


VI. CONCLUSION 
Pursuant to Neb. Rev. Stat. § 44-359 (Reissue 1988), in 
addition to the amount of her recovery, we award Bailey the 
sum of $5,000 as an attorney fee for appellate proceedings. 
AFFIRMED. 


JOAN M. KNIGHT, APPELLANT, V. ROBERT E. KNIGHT, APPELLEE. 
497 N.W.2d 692 


Filed December 29, 1992. No. A-90-792. 


1. Summary Judgment. As to summary judgment, the standard is that it should be 
granted if the pleadings, depositions, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue as to any material fact and 
the moving party is entitled to judgment as a matter of law. 

2. Libel and Slander. There is an absolute privilege granted to parties in judicial 
and quasi-judicial proceedings, which privilege applies to defamatory 
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statements made incident to the proceedings if the defamatory matter has some 
relation thereto. 

3. Libel and Slander: Police Officers and Sheriffs. Written or oral statements 
which would otherwise be defamatory, made to law enforcement personnel for 
the purpose of an investigation and not as a part of a judicial or quasi-judicial 
proceeding, are protected by a conditional privilege which may be lost if the 
communication is made maliciously. 

. A police investigation is not a judicial proceeding, but an 

executive one. While the administration of justice requires an absolute privilege 

in judicial matters, the absolute privilege is not extended to statements made to 
police unless the statements are a part of a judicial or quasi-judicial proceeding. 


Appeal from the District Court for Box Butte County: 
RoBERT R. MorANn, Judge. Reversed and remanded for a new 
trial. 

T.J. Hallinan, of Cobb, Hallinan & Ehrlich, PC., for 
appellant. 


John F Simmons, of Simmons, Olsen, Ediger & Selzer, P.C., 
‘for appellee. 


CONNOLLY and MILLER-LERMAN, Judges, and HENDRIX, 
District Judge, Retired. 


HENpRIXx, District Judge, Retired. 

This is a damage action for libel and slander filed by the 
plaintiff, Joan M. Knight, against the defendant, Robert E. 
Knight, who was her brother-in-law at the time of the incidents 
involved in the action. The plaintiff will be referred to as Joan, 
and the defendant will be referred to as Robert. 

Joan alleges that Robert stated to officers of the Alliance 
National Bank and to the public in general that Joan assaulted 
her husband on the night of August 4, 1988, by attacking him 
and cutting him with a knife and that the statement was false 
and in disregard of the facts. Robert denies generally and 
alleges that any statements made were privileged, were made 
without actual malice, and were made with grounds for 
believing them to be true. 

Robert moved for partial summary judgment, claiming that 
oral and written statements made to the Alliance Police 
Department were absolutely privileged and could not form the 
basis of an action for defamation. This motion was sustained. 
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Robert also filed a motion in limine requesting the court to 
instruct Joan and her counsel to not convey information to the 
jury concerning written or oral statements to law enforcement 
personnel. This motion was sustained. 

There are a number of assigned errors, but we will restrict 
ourselves to the ruling on partial summary judgment, since that 
ruling will dispose of this appeal. 

Robert, at various times after August 4, 1988, made detailed 
memoranda of the events of that night and for a period 
thereafter. The memoranda included matters known to Robert, 
matters heard by him, and his comments thereon. The 
memoranda were signed and notarized. While the evidence was 
that they were prepared in case of his murder or other form of 
death, copies were delivered to the Alliance Police Department 
while it was investigating the August 4 event. Among the 
contents of the memoranda were statements implicating Joan 
in an assault. Robert also discussed the case orally with the 
police department. No criminal proceedings were filed. 

As to summary judgment, the standard is that it should be 
granted if the pleadings, depositions, and admissions on file, 
together with the affidavits, if any, show that there is no genuine 
issue as to any material fact and the moving party is entitled to 
judgment as a matter of law. Mason State Bank y. Sekutera, 
236 Neb. 361, 461 N.W.2d 517 (1990). 

A crucial question presented is whether communications to 
the police in this case are absolutely privileged or conditionally 
privileged. If absolutely privileged, the memoranda and 
statements could not be presented to the jury. If conditionally 
privileged and malice is an issue, Joan should have had the 
opportunity to present the memoranda and statements to the 
jury. 

Nebraska cases have not definitively addressed the issue in 
this case. But, see, Schleich v. Archbishop Bergan Mercy 
Hosp., 241 Neb. 765, 491 N.W.2d 307 (1992) (qualified 
privilege for a citizen to report facts to the proper governmental 
authorities); Johnson v. First Nat. Bank & Trust Co., 207 Neb. 
521, 300 N.W.2d 10 (1980) (informer who merely states 
knowledge of supposed offense to peace officer not liable if 
officer makes the arrest upon his own judgment). Cases from 
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other jurisdictions are not entirely consistent, but the general 
rule is that no absolute privilege applies to statements made to 
police officers. The privilege is conditional and is lost in the 
event of malice. The rule is stated at 53 C.J.S. Libel and Slander 
§ 83 at.154-55 (1987) as follows: 

On grounds of public policy, and sometimes by virtue 
of statute, communications which would otherwise be 
defamatory are protected as privileged, if they are made in 
good faith in the course of a criminal investigation .... 


The privilege is lost if the communication is made 
maliciously, without good faith or without an honest 
belief in its truth, based on reasonable grounds... . 

To the same effect, that the privilege is generally held to be only 
conditional, see, 50 Am. Jur. 2d Libel and Slander § 214 (1970); 
and Annot., 140 A.L.R. 1471 (1942). 

We recognize that there is an absolute privilege granted to 
parties in judicial and quasi-judicial proceedings and that the 
privilege applies to defamatory statements made incident to the 
proceedings if the defamatory matter has some relation thereto. 
Sinnett v. Albert, 188 Neb. 176, 195 N.W.2d 506 (1972); 
Beckenhauer v. Predoehl, 215 Neb. 347, 338 N.W.2d 618 
(1983); Restatement (Second) of Torts §§ 586, 587, and 588, 
comments (1977). But see Pierce v. Oard, 23 Neb. 828, 37 N.W. 
677 (1888) (unprocessed complaint for theft was held to be only 
conditionally privileged). 

The statements made were not made in a judicial or 
quasi-judicial proceeding, nor were they a part of any judicial 
proceeding. Obviously, a police investigation may produce 
evidence later used in litigation, as is the case with many 
activities. It is not, however, a judicial proceeding, but an 
executive one. While the administration of justice requires an 
absolute privilege in judicial matters, it does not appear that the 
absolute privilege should be extended to statements to police, as 
made in this case. Such an extension would expand the area for 
which no remedy would exist. Accordingly, we find that the 
communications made to law enforcement personnel in this 
case were conditionally privileged and that the court’s ruling on 
the defendant’s motion for summary judgment was error, 
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affected the trial proceedings, and requires reversal. 
REVERSED AND REMANDED FOR A NEW TRIAL. 


TALI ANNE DOBSON-GROSZ, APPELLANT, V. UNIVERSITY OF 
NEBRASKA MEDICAL CENTER AND STATE OF NEBRASKA, 
APPELLEES. 

499 N.W.2d 83 


Filed January 5, 1993. No. A-92-172. 


1. Jurisdiction: Appeal and Error. Regardless of whether the parties raise a 
question concerning the jurisdiction of the trial court, an appellate court must 
determine whether it has jurisdiction over the subject matter of the appeal. 

. There is no appellate jurisdiction if the trial court from which 
the appeal arose lacked jurisdiction to decide the case. _ 

3. Workers’ Compensation: Jurisdiction: Time. Under Neb. Rev. Stat. § 48-180 
(Reissue 1988), the Workers’ Compensation Court lacks jurisdiction to consider 
a motion seeking modification of judgment if the motion is filed more than 10 
days after entry of the judgment that is to be modified. 


Appeal from the Nebraska Workers’ Compensation Court. ° 
Vacated and dismissed. 


Joseph F. Gross, Jr., of Timmermier, Gross & Burns, for 
appellant. 


Don Stenberg, Attorney General, and Lynn A. Melson for 
appellees. 


SIEVERS, Chief Judge, and CONNOLLY and MILLER-LERMAN, 
Judges. 


CONNOLLY, Judge. 

This appeal arises from the claim of appellant, Tali Anne 
Dobson-Grosz, in the Workers’ Compensation Court against 
appellees, University of Nebraska Medical Center and State of 
Nebraska (State). Dobson-Grosz appeals the decision of a 
three-judge panel of the Workers’ Compensation Court, which 
panel denied her motion requesting (1) an order, pursuant to 
Neb. Rev. Stat. § 48-119 (Reissue 1988), declaring that 
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permanent disability payments awarded Dobson-Grosz by the 
court should be computed as of the date of the injury that 
caused the disability and (2) interest on the award, attorney 
fees, and a 50-percent penalty fee, pursuant to Neb. Rev. Stat. 
§ 48-125 (Supp. 1991). The trial court dismissed the motion, 
finding that the State had correctly begun permanent disability 
payments as of December 9, 1990, the date of a physician’s 
letter assessing permanency of the disability. We vacate and 
dismiss. 

While working as a nurse at the University of Nebraska 
Medical Center, Dobson-Grosz contracted a herpes infection of 
her right index finger. The infection caused episodes of painful 
swelling in her hand and arm. The episodes would last 
approximately 3 weeks and would occur about four times per 
year. The condition persisted for 5 years, prompting 
Dobson-Grosz to file a claim in the Workers’ Compensation 
Court. 

Initially, her claim was dismissed. On rehearing, a 
three-judge panel determined that Dobson-Grosz had in fact 
contracted a recurrent herpes infection in the course of her 
employment on or about November 26, 1985, resulting in a 
15-percent permanent loss of earning power. The order of 
dismissal was reversed and set aside, and the court awarded 
Dobson-Grosz 15-percent permanent partial disability 
payments of $30.56 per week for 300 weeks. However, the court 
neglected to specify the date from which these weekly benefits 
should be paid. 

The award on rehearing was entered September 23, 1991. A 
dispute developed over the starting date for payment of 
benefits. On December 9, Dobson-Grosz filed a motion in the 
compensation court seeking (1) an order declaring that 
payment of benefits should start from the date of injury, which 
the court had said was no later than November 26, 1985, and (2) 
interest, attorney fees, and the 50-percent penalty fee, pursuant 
to § 48-125. The motion was dismissed, and Dobson-Grosz 
appealed to this court. 

We do not reach the merits of the appeal because we conclude 
that this court lacks jurisdiction. 

An appellate court can address the merits of an appeal only if 
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the court has jurisdiction. See Nebraska State Bar Found. v. 
Lancaster Cty. Bd. of Equal., 237 Neb. 1, 465 N.W.2d 111 
(1991). Regardless of whether the parties raise a question 
concer ning the jurisdiction of the trial court, an appellate court 
must determine whether it has jurisdiction over the subject 
matter of the appeal. Jd. There is no appellate jurisdiction if the 
trial court from which the appeal arose lacked jurisdiction to 
decide the case. Jd. Therefore, we first consider whether the 
compensation court had jurisdiction to consider the motion for 
payment of award and penalty that is the subject matter of 
Dobson-Grosz’ appeal. 

The Workers’ Compensation Court is a tribunal of limited 
and special jurisdiction. Smith v. Fremont Contract Carriers, 
218 Neb. 652, 358 N.W.2d 211 (1984). It has only such authority 
as has been conferred on it by statute. Jd. A decree or award in a 
compensation case is final unless the petitioner seeking to 
reopen the case can bring it within the terms of any statute to 
that effect. Id. 

Neb. Rev. Stat. § 48-180 (Reissue 1988) authorizes the 
compensation court to “modify or change its findings, order, 
award, or judgment” for the purpose of correcting any 
ambiguity or clerical error, as long as the modification is made 
within 10 days of the date of the judgment at issue. There is no 
procedure under the Nebraska Workers’ Compensation Act 
which authorizes the compensation court to clarify an award on 
rehearing when more than 10 days have elapsed from the date 
on which the findings were made in the rehearing. Black v. 
Sioux City Foundry Co. , 224 Neb. 824, 401 N.W.2d 679 (1987). 
In the absence of specific statutory authority to correct an 
ambiguity by a procedure other than as described in § 48-180, 
the compensation court does not have authority to enter an 
order revising one of its awards. Black v. Sioux City Foundry 
Co., supra. 

Dobson-Grosz sought to correct an ambiguity concerning 
the beginning date for payment of benefits. She petitioned the 
compensation court to modify its judgment by specifying the 
date of her injury as the beginning date for payment of benefits. 
Dobson-Grosz also sought interest, attorney fees, and the 
penalty fee, pursuant to § 48-125. Because her petition 
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requested a modification of judgment to provide a starting date 
for payments when such date had not been previously provided, 
Dobson-Grosz’ motion for payment of award and penalty was 
subject to the 10-day deadline in § 48-180. 

We note a crucial distinction between the case at bar and 
Bituminous Casualty Corp. v. Deyle, 234 Neb. 537, 451 
N.W.2d 910 (1990), another workers’ compensation case. 
Claimant Deyle filed an action for declaratory judgment in the 
compensation court, seeking additional recovery under 
§ 48-125 (Reissue 1988), the predecessor of the penalty 
provision under which Dobson-Grosz sought recovery. Deyle 
sought recovery in the compensation court, but not as further 
proceedings in his original cause of action. Deyle’s action for 
declaratory judgment, filed in the compensation court, was a 
separate and distinct action from his compensation claim. 
Therefore, the Nebraska Supreme Court held that Deyle’s 
petition was not barred by the 10-day deadline in § 48-180. 

Dobson-Grosz did not proceed via declaratory judgment. 
She filed a motion in the original cause of action. For that 
reason, her motion was subject to the 10-day deadline in 
§ 48-180. 

Dobson-Grosz’ award on rehearing was entered September 
23, 1991. The motion for payment of award and penalty, an 
action seeking modification of the September 23 judgment, was 
filed December 9, 77 days after entry of the judgment. Under 
§ 48-180, the compensation court lacked jurisdiction to 
consider Dobson-Grosz’ motion for payment of award and 
‘penalty because the motion was filed more than 10 days after 
entry of the judgment that was to be modified. Therefore, we 
vacate the judgment of the compensation court and dismiss this 
appeal. 

VACATED AND DISMISSED. 
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STATE OF NEBRASKA, APPELLEE, V. JEFFREY A. HARKER, 
APPELLANT. 
498 N.W.2d 345 


Filed January 12, 1993. No. A-91-1005. 


1. Motions for Mistrial. The determination of whether to grant a motion for 
mistrial lies within the discretion of the trial court. ; 

. A mistrial is properly granted when an event occurs during the course of 
a trial which is of such a nature that its damaging effects cannot be removed by 
proper admonition or instruction to the jury and would thus result in preventing 
a fair trial. 

3. Motions for Mistrial: Appeal and Error. Error cannot ordinarily be predicated 
on the failure to grant a mistrial if an objection or motion to strike the improper 
material is sustained and the jury is admonished to disregard such material. 

4. Trial: Prosecuting Attorneys: Motions for Mistrial: Juries. The general rule is 
that remarks made by the prosecutor in final argument which do not mislead or 
unduly influence the jury do not rise to a level sufficient to require granting a 
mistrial. 

5. Trial: Prosecuting Attorneys: Motions for Mistrial: Proof. Before it is necessary 
to grant a mistrial due to prosecutorial misconduct, the defendant must show 
that a substantial miscarriage of justice has actually occurred. 

6. Trial: Juries: Appeal and Error. The impact of any comment made at trial 
depends on the atmosphere at trial. The trial judge is in a better position to 
measure the impact a comment has on a jury, and his decision will not be 
overturned unless clearly erroneous. 


Appeal from the District Court for Douglas County: JAMEs 
A. BucKLEY, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public Defender, and 
Kelly S. Breen for appellant. 


Don Stenberg, Attorney General, and Mark D. Starr for 
appellee. 


HANNON, IRWIN, and WRIGHT, Judges. 


IRwIN, Judge. 

This is an appeal from the criminal jury trial of Jeffrey A. 
Harker, appellant. He was charged with the crime of robbery, 
Neb. Rev. Stat. § 28-324 (Reissue 1989). A jury convicted 
appellant of robbery, and appellant was later sentenced to an 
indeterminate term of 4 to 8 years’ imprisonment. Appellant 
contends on appeal that the trial court erred in failing to sustain 
a motion for mistrial regarding testimony elicited from a State’s 
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witness and a motion for mistrial regarding appellee State’s 
closing argument. We affirm. 


FACTUAL BACKGROUND 


TRIAL TESTIMONY 

Charlotte O’ Neill, the victim, testified that in January 1991 
she resided in an apartment complex at 6725 North 51st Court 
in Omaha. At approximately 1 a.m. on January 30, she was 
sleeping in her apartment with her daughter when she heard a 
knock on the door. She went to the door and asked who was 
knocking, and the person responded by giving the name 
“Jeffrey” and asking whether Stanley was there. The victim 
replied in the negative, but allowed the individual, appellant, 
who was an acquaintance of hers, to come into the apartment. 
Appellant had asked to use the phone and stated that it was cold 
outside. The victim had been introduced to appellant by her 
-boyfriend, Stanley Reliford. She understood appellant to be 
Reliford’s cousin. She had met appellant four or five times prior 
to January 30, while he was with Reliford. 

The victim testified that appellant walked to the phone, 
dialed, and apparently spoke to someone on the other end of 
the line. The victim testified that appellant then walked behind 
her, picked up a piggy bank, hit her over the head with it, and 
then picked her up and punched her in the jaw a couple of times. 
She testified that he then grabbed her video cassette recorder 
and ran out the door. 

The victim testified she then ran to the phone and summoned 
help. She also called Reliford to get appellant’s last name. The 
victim was bleeding from the head when the rescue squad 
arrived. She testified that she was taken to the hospital, where 
her head was shaved and bandaged and she was given a tetanus 
shot. She was discharged at about 4 o’clock in the morning. 

The victim further testified that at about 6 or 7 p.m. on the 
day of the assault, a police officer had come by with a photo 
array from which she selected photo No. 2 as being a picture of 
appellant. She then proceeded to make an_ in-court 
identification of appellant as her assailant. On 
cross-examination, the victim was asked for a description of the 
clothing her attacker had worn, which description she supplied. 
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The next witness to testify was William Lindsey, the police 
officer who displayed the photo array to O’ Neill. When asked 
to identify an exhibit, Officer Lindsey referred to it as the photo 
array shown to the victim, adding that it consisted of eight 
police “mug shot photos.” Defense counsel then objected and 
moved for a mistrial due to the use of the term “mug shot.” The 
court overruled the objection. Officer Lindsey indicated that 
photo No. 2 was of appellant. 

Appellant was called as the sole witness for the defense. He 
testified that he had seen the victim on about 7 or 8 days during 
January 1991 and that during that time he had become intimate 
with her on a couple of occasions. Appellant denied having 
been in the victim’s apartment on the night in question, denied 
having hit her, and denied having taken her video cassette 
recorder. 

On cross-examination, appellant admitted having been 
convicted of a felony within the past 5 years. 

The victim was called as a rebuttal witness, and she denied 
appellant’s claim that there had been intimate relations between 
them. 


CLOSING ARGUMENT 

In his initial closing remarks, the prosecutor told the jurors 
that they either had to believe the victim’s version or had to 
believe that she was lying. There was no objection to this 
assertion. In his final summation, the prosecutor stated that if 
the jury acquitted appellant, it would be saying by its verdict 
that the victim had committed perjury. Defense counsel then 
interposed an objection and moved for a mistrial on the basis of 
improper argument. The objection was sustained, and the 
statement was stricken from the record, but the motion for 
mistrial was overruled. The prosecutor continued his argument, 
stating that to find appellant not guilty, the jurors had to believe 
the victim had lied. Defense counsel again objected, -but the 
objection was overruled. The prosecutor then concluded by 
stating that it was a matter of whether the jury was going to 
believe the victim or appellant. 

The jury found appellant guilty of robbery. Appellant timely 
moved for a new trial. Officer Lindsey’s mention of mug shots 
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and the prosecutor’s closing argument were both referred to in 
the motion. The motion was overruled on August 14, 1991. 
Appellant was subsequently sentenced to 4 to 8 years’ 
imprisonment. 

Appellant has timely filed this appeal. 


ASSIGNMENTS OF ERROR 

Appellant assigns two errors. The first is that the trial court 
erred in failing to grant a mistrial, based on the assertion that 
the prosecution’s closing argument misstated the law and had 
the effect of shifting the burden of proof to appellant. The 
second assigned error is that the trial court erred in failing to 
grant a mistrial because a witness for the prosecution referred to 
photographs in a photographic lineup as mug shots. 


GENERAL RULES RELATING TO MISTRIALS 

The determination of whether to grant a motion for mistrial 
lies within the discretion of the trial court. State v. Borchardt, 
224 Neb. 47, 395 N.W.2d 551 (1986). “A mistrial is properly 
granted when an event occurs during the course of a trial which 
is of such a nature that its damaging effects cannot be removed 
by proper admonition or instruction to the jury and would thus 
result in preventing a fair trial.” Id. at 56, 395 N.W.2d at 557-58. 
“FEgregiously prejudicial statements of counsel, the improper 
admission of prejudicial evidence, and the introduction to the 
jury of other incompetent matters are examples of occurrences 
which may constitute such events.” Jd. at 56, 395 N.W.2d at 
558. On the other hand, “{eJrror cannot ordinarily be 
predicated on the failure to grant a mistrial if an objection or 
motion to strike the improper material is sustained and the jury 
is admonished to disregard such material.” Id. Accord, State v. 
Ross, 220 Neb. 843, 374 N.W.2d 228 (1985); State v. Archbold, 
217 Neb. 345, 350 N. W.2d 500 (1984). 


PROSECUTOR’S CLOSING ARGUMENT 
Appellant argues that a mistrial should have been granted 
because of a misstatement of the law on the part of the 
prosecutor during closing argument, which statement appellant 
claims had the effect of shifting the burden of proof to 
appellant. 
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In the prosecutor’s initial summation to the jury, the 
prosecutor said, “[W]hat it boils down to is you either believe 
Charlotte O’ Neill or Charlotte O’Neill came in here and lied to 
you for whatever reason. It’s that simple.’ There was no 
objection to this statement. The defense attorney then 
presented his closing argument. During the prosecutor’s final 
summation, the following argument was made: “I told you that 
you had a duty to follow the law and follow the evidence. And if 
you do that, you will find Mr. Harker guilty of robbery. If you 
don’t, what you’re saying in your verdict is that Charlotte 
O’Neill came in here and committed perjury.” This time defense 
counsel objected and moved for a mistrial. The objection was 
sustained, and the court ordered the statement stricken from 
the record. However, the motion for mistrial was overruled. 
Immediately thereafter, the prosecutor continued, “You have to 
believe in order to find Mr. Harker not guilty, that Charlotte 
O’Neill for whatever reason came in here and lied to you.” 
Defense counsel objected to this statement, and the objection 
was overruled. 

Prior to the start of closing arguments, the court instructed 
the jury that, among other things, summation gives counsel 
“the opportunity to urge upon you, to ask you, to recommend 
to you that you adopt certain inferences or certain conclusions 
which you may do as long as they are supported by evidence.” 
The court further instructed that “their statements now just as 
their opening statements are not evidence.” 

“The general rule is that remarks made by the prosecutor in 
final argument which do not mislead or unduly influence the 
jury do not rise to a level sufficient to require granting a 
mistrial.” State v. Fraser, 230 Neb. 157, 162-63, 430 N.W.2d 
512, 515 (1988). Quoting from State v. Wounded Arrow, 207 
Neb. 544, 300 N.W.2d 19 (1980), in State v. Bradley, 236 Neb. 
371, 400, 461 N.W.2d 524, 544 (1990), the court said, 

“Before it is necessary to grant a mistrial due to 
prosecutorial misconduct, the defendant must show that 
‘a substantial miscarriage of justice has actually 
occurred.’ ” . . . Similar standards are applicable where 
one seeks a new trial by raising on appeal the issue of 
prosecutorial misconduct. . . . [I]f there is some incorrect 
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conduct in a jury trial which, on review of the entire 
record, did not materially influence the jury in its verdict 
adverse to a substantial right of the defendant, the error is 
harmless. 

(Citations omitted.) 

“ ‘Whether misconduct on the part of a prosecuting attorney 
is prejudicial to the defendant depends largely upon the facts of 
each particular case.” ” State v. Ellis, 208 Neb. 379, 398, 303 
N.W.2d 741, 753 (1981). Whether curative measures were taken 
to reduce or eliminate the impact of improprieties at trial is a 
factor to be considered in determining whether a mistrial 
should have been granted. State v. Greeno, 230 Neb. 568, 432 
N.W.2d 547 (1988). 

“The impact of any comment made at trial depends on the 
atmosphere at trial. The trial judge is in a better position to 
measure the impact a comment has on a jury, and his decision 
will not be overturned unless clearly erroneous.” State y. 
Benzel, 220 Neb. 466, 477-78, 370 N. W.2d 501, 511 (1985). 


FACTUALLY SIMILAR CASES 
In Cooper vy. State, 120 Neb. 598, 234 N.W. 406 (1931), the 
prosecution made remarks similar to those in the case before us. 
In his closing argument, the State’s attorney argued as follows: 

“You are going to say, ‘Bob Cooper, you are guilty on 
count one; Bob Cooper, you are guilty on count two; Bob 
Cooper, you are guilty on three and four and five and six,’ 

or else you are going to publish to all the people in this - 
courtroom and to Bob Cooper’s neighbors around there in 

that county that Fred Sherman, that fine old gentleman, 
committed perjury from this witness-stand, that Frank 
Havlovic committed perjury from this witness-stand, that 
Louis Skrdla, who is one of Bob Cooper’s best friends, 
committed perjury from this witness-stand, and that 
George Vana, another friend, committed perjury from 
that witness-stand, or that his good friend, William 
Kreuscher, committed perjury from that witness- 
stand—one of the most infamous crimes that a 
man can commit. Now, take your choice, gentlemen, 
convict Bob Cooper who has been plainly shown guilty by 
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this evidence, or convict these innocent men, among the 
very salt, the very best, we have in Saline county, of 
testifying falsely under oath from this witness-stand.” 
Id. at 604, 234 N.W. at 408-09. The court expressed disapproval 
of this line of argument, stating, “The [trial] court should have 
stopped this line of argument, reprimanded the attorney, and at 
least have instructed the jury to disregard it.” Id. at 604-05, 234 
N.W. at 409. The court explained: 
In a criminal case, the defendant is presumed innocent 
until he is proved guilty beyond a reasonable doubt. This 
presumption of innocence is a matter of evidence in favor 
of the defendant, and continues throughout the trial until 
he is found guilty from the evidence beyond a reasonable 
doubt, after a trial surrounded with an atmosphere of 
fairness, undisturbed by prejudice, passion or ill will. 
Id, at 607, 234 N.W. at 410. In addition to believing that the 
prosecutor’s argument sought to excite undue passion and 
prejudice against the accused, the court was also concerned 
about the inaccuracies in the prosecutor’s remarks, stating: 
It was not the province of the jury, either directly or 
indirectly, to find that the above mentioned witnesses were 
guilty of perjury. To acquit the defendant would not have 
so found. Even taking the most favorable view possible, 
the credibility of the witnesses is only one element to be 
considered by the jury. It is also their duty to determine 
their accuracy in observing and remembering; to consider 
whether they are biased or prejudiced in connection with 
the case; and their means of knowing the matters 
concerning which they testify. The state’s attorney knew 
this and his conduct in making said argument was 
reprehensible and unfair. 
Id. at 602-03, 234 N.W. at 408. 

The potential burden-shifting impact of such an argument 
was discussed in United States v. Vargas, 583 F.2d 380 (7th Cir. 
1978). In that case, the prosecutor had argued that if the jury 
acquitted, then it was saying that the federal agents who 
testified against the accused were lying. With regard to this 
summation, the court said: 

Even assuming that the testimony of the prosecution 
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and defense witnesses contained unavoidable 
contradictions, it of course does not follow as a matter of 
law that in order to acquit Vargas the jury had to believe 
that the agents had lied. If the jurors believed that the 
agents probably were telling the truth and that Vargas 
probably was lying—or even if the jury was convinced 
that all of the agents [except one named] were telling the 
truth and thought that [the named agent] probably was 
telling the truth—it would have been proper to return a 
verdict of not guilty because the evidence might not be 
sufficient to convict defendant beyond a reasonable 
doubt. To tell the jurors that they had to choose between 
the two stories was error. 
Id. at 387. 

This type of closing argument has come before the Supreme 
Court since Cooper. Later cases have stated that similar 
argument was permissible or that if similar argument was not 
permissible, it did not constitute reversible error for the reason 
that curative instructions were given to the jury or because of 
the weight of the evidence against the defendant. Dobry v. 
State, 130 Neb. 51, 263 N.W. 681 (1935), decided a few years 
after Cooper, is one of these cases. 

Dobry was a first degree murder case. On appeal, one of the 
claims was that the misconduct of the prosecutor during the 
course of summation warranted a new trial. In his closing, the 
prosecutor had made several remarks to the effect that to acquit 
the defendant, the defense had to convince the jury that the 
State’s witnesses were liars and perjurers. Objections to these 
statements had been lodged, but overruled. Defense counsel did 
not move for a mistrial, but, instead, requested the court to 
instruct the jury that it was not necessary to find that any 
witness had committed perjury before it could acquit. The 
request was granted by the court, and the jury was so 
instructed. Although acknowledging that the objections to the 
summation should have been sustained, the appellate court 
indicated that the question before it was whether the 
instructions of the trial court sufficed to resolve the problem. 

In the case at bar, the question for the jury to determine 
was which of the witnesses were telling the truth. The very 
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nature of the evidence was such that it could not all be 
true. The proper choice of words in an extemporaneous 
argument to a jury is not always within the immediate 
comprehension of counsel. To argue that a witness is or is 
not telling the truth is considered proper argument, but to 
argue that a witness is a liar and a perjurer, while often 
accomplishing the same result, is quite often objected to as 
improper. We fail to see why one is any more objectionable 
than the other from a legal standpoint. Of course, if the 
jury got the idea from the argument that by acquitting the 
defendant they would thereby brand or convict Katherine 
Vondra and other witnesses as perjurers, it would certainly 
constitute prejudicial error. But in this case the court 
instructed the jury that such was not the case. Unless the 
error complained of was prejudicial to the rights of the 
defendant, the cause should not be reversed, particularly 
in view of section 29-2308 [the harmless error statute] . . 
Dobry, 130 Neb. at 59, 263 N.W. at 685. The court concluded 
that the substantial evidence of the defendant’s guilt and the 
curative instruction to the jury rendered the prosecutor’s 
remarks harmless error. 
_A similar analysis was applied in Girtman vy. Lothart 942 
F.2d 468 (8th Cir. 1991), a federal habeas corpus case in which 
the petitioner alleged that his trial counsel had rendered 
ineffective assistance in failing to object to the prosecutor’s 
incorrect statement in summation to the jury to the effect that 
the defense had the burden of proving self-defense. The court 
determined that the failure to object was not prejudicial, since 
we have held that even if the prosecutor misstates the law, 
such an error is harmless where, as here, “[tjhe trial court 
properly instructed the jury to consider only the evidence, 
and further advised that statements and arguments of 
counsel are not evidence.” United States v. Yancy, 688 
F.2d 70, 72 (8th Cir. 1982). 

Girtman, 942 F.2d at 474. 

Another Nebraska case on this topic, but with seemingly 
harsher prosecutorial remarks, was Cramer v. State, 145 Neb. 
88, 15 N. W.2d 323 (1944). A defendant convicted of first degree 
murder in the poisoning death of his 1-month-old child raised 
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several claims on appeal. One was that reversible misconduct 
occurred when the prosecutor argued to the jury that only two 
people could have been involved in the deed; that by pleading 
not guilty, by inference, the defendant was accusing his wife of 
murdering their child; and, additionally, that if the jury 
acquitted the defendant, then the wife would be, by inference, 
branded as the child’s murderer. In response to this defendant’s 
claim, the court said: 
We do not think this line of argument constitutes error. 
The statements were deductions that could properly be 
made from the evidence. Each statement complained of 
contained within it language showing that it was a mere 
inference to be drawn from the evidence. It is not probable 
that a jury sworn to try the case on the evidence and the 
law applicable thereto would mistake the argument of 
counsel as evidence, or be misled thereby to defendant’s 
prejudice. 
Id, at 99, 15 N.W.2d at 329. The trial court had admonished the 
jury that the attorneys had the right to discuss the facts and 
inferences and that it was up to the jury to decide if those facts 
and inferences were correct. 


: APPLICATION TO THE PRESENT CASE 

The present case is distinguishable from Cooper. Although 
the prosecutor did make reference to having to find that the 
victim was a perjurer in order to acquit, the court immediately 
sustained an objection to that statement and ordered it stricken 
from the record. 

Although the court did not orally reprimand the attorney or 
instruct the jury to disregard the remark, as the Cooper court 
suggested should be done, the result was achieved via a different 
route. The first instruction given to the jury included the 
directive that “[yJou should not consider any evidence which 
has been stricken from the record.” The jury was also instructed 
that “[y]ou should not be influenced by statements of counsel 
not supported by the evidence.” The fourth and fifth 
instructions to the jury covered appellant’s presumption of 
innocence and the prosecution’s burden of proving his guilt 
beyond a reasonable doubt, a burden which never shifts. Prior 
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to the commencement of closing argument, the court instructed 
the jury as to what counsels’ function would be during 
summation and included the caveat that their statements were 
not evidence. These instructions clearly mitigated any impact 
the improper portion of the argument may have had. 

The prosecutor reworded his argument and asserted, as he 
had before and no objection was made by appellant, that in 
order to acquit, the jury would have to find that the victim came 
into court and lied. An objection to this remark was then made 
and was properly overruled. In the factual context of this case, 
this remark was not the egregious type of assertion 
contemplated by previously cited case law as necessitating a 
mistrial. The victim was an eyewitness, and there was no 
question about whether she had adequate foundation for her 
testimony. The defense raised no confabulation theory as a 
result of the victim having been struck on the head, such as that 
raised in State v. Broomhall, 221 Neb. 27, 374 N.W.2d 845 
(1985). It was not a case where the facts presented were subject 
to more than one interpretation. A reasonable inference from 
the evidence presented was that either the accused or O’Neill 
was lying, and it was within the scope of proper argument for 
the prosecutor to encourage the jury to make the determination 
of which version was the credible one. 


MUG SHOT TESTIMONY 

Appellant states in his brief that Officer Lindsey’s testimony 
amounted to inexcusable conduct on the part of the prosecution 
to present evidence of previous crimes by appellant. 

Relying on State vy. Atwater, 193 Neb. 563, 228 N.W.2d 274 
(1975), appellant urges that the conviction should be reversed. 
In that case, a State’s witness referred to obtaining mug shots 
for a photo lineup. He then went on to state, in response to 
questions from the prosecution, that these photos had been 
obtained from the files of the ‘“ ‘Robbery Detail Office,’ ” 
which files contained photos of known robbers or robbery 
suspects. Id. at 565, 228 N.W.2d at 275. Atwater was being tried 
for robbery. 

The reference to mug shots in the case before us was different 
from Atwater. First, the testimony indicates that the use of the 
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term “mug shot” was inadvertent. It certainly was not the result 
of direct examination, as in Atwater. Second, there was no 
inference created, as in Atwater, that appellant was previously 
involved with the same type of offense. The dialog in the instant 
case is similar to that in State v. Thompson, 231 Neb. 771, 438 
N.W.2d 131 (1989). In that case, the following exchange took 
place at trial: 

“Q....[O]n the day of the robbery were you asked to 
come to Omaha Police Headquarters and take a look at 
some photographs of some people? 

A Yes, I was. 


Q Do you remember how many photographs you 
looked at that day? 
A I looked at books and then at some little pictures. 
Q Like mug books? 
A Yeah. 
QSoa lot of photographs? 
A Yes.” 
Id. at 781-82, 438 N.W.2d at 139. 

The court concluded that “[t]his incidental reference does 
not amount to prosecutorial misconduct.” Jd. at 782, 438 
N.W.2d at 139. 

Additionally, the potential for suggesting prior criminal 
activity in the case before us was minimized by the fact that the 
photographs were undated and the fact that the display was 
shown to the victim several hours after the incident had 
occurred. Appellant could have been arrested in this span of 
time following the offense. His photograph could have been 
taken in the interim. The police having a photo of appellant did 
not necessarily imply that he had been arrested for other 
incidents in the past. 

Appellee accurately states that there are technological 
limitations on photographic lineups. The police must do all they 
can to minimize any suggestion of prior bad acts, charged or 
uncharged, by a defendant. Eliminating booking placards and 
other indicators that a photo is in fact an arrest photo must be 
accomplished. Such was done in this case. The unsolicited 
reference to the term “mug shot” in this case does not 
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necessitate the trial court’s granting a motion for mistrial. 


CONCLUSION 
Denying these motions was not an abuse of discretion by the 
court. Therefore, the conviction and the sentence of appellant 
are affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. DENNIS J. GARDNER, 
APPELLANT. 
* 498 N.W.2d 605 


Filed January 26, 1993. No. A-91-619. 


1. Pretrial Procedure: Evidence: Notice: Appeal and Error. Where a party, during 
a pretrial conference preserved in the record, has argued in detail the substance 
and admissibility of evidence excluded via a motion in limine, the party’s pretrial 
argument constitutes sufficient notice of the substance of the evidence sought to 
be offered to preserve error on appeal. 

2. Rules of Evidence: Other Acts. While an accused may offer evidence of prior 
crimes, wrongs, or acts of a third party, pursuant to Neb. Rev. Stat. § 27-404(2) 
(Reissue 1989), the accused is nonetheless bound by the requirement, well 
established in Nebraska law, that the evidence be offered for a purpose other 
than proving the propensity of the person to commit the crime charged. 

3. Rules of Evidence: Sexual Assault: Proof: Testimony. The suggestion that a 
defendant charged with sexual assault on a child should be allowed, as a means 
of proving that he did not molest the victim, to introduce the testimony of two 
other children that he never molested them, stretches the concept of relevancy 
beyond the limits of reasonableness. 

4. Sentences. There is no abuse of discretion when a trial court imposes a sentence 
within the range permitted by statute, for reasons that are not clearly untenable. 


Appeal from the District Court for Douglas County: 
DoNALD J. HAMILTON, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public Defender, and 
Cheryl M. Kessell for appellant. 


Don Stenberg, Attorney General, and Delores Coe-Barbee 
for appellee. 


STATE v. GARDNER 451 
Cite as 1 Neb. App. 450 


SIEVERS, Chief Judge, and CONNOLLY and WRIGHT, Judges. 


CONNOLLY, Judge. 

I. INTRODUCTION 

This appeal arises from the conviction of appellant, Dennis 
J. Gardner, for first degree sexual assault on a child. While 
Gardner admitted there was evidence that the victim had been 
molested, he sought to persuade the jury that the victim’s father, 
rather than Gardner, was the perpetrator. In support of this 
contention, Gardner wanted to introduce testimony concerning 
a prior bad act by the victim’s father. Gardner also wanted to 
introduce testimony from two of his nieces that on the 
occasions on which they had stayed with Gardner, he never 
molested them. 

The State filed a motion in limine to exclude the testimony 
concerning the prior bad act and the testimony of the two 
nieces. The motion was sustained. Gardner assigns as error the 
trial court’s refusal to admit either type of testimony. Gardner 
also argues that his sentence is excessive. We affirm. 


II. FACTS 

The victim, Monica W., born December 24, 1981, is the 
daughter of Sherri W. and Gene S. Monica lives with her mother 
and two younger brothers. While she was in the second grade, 
during the 1989-90 school year, Monica occasionally spent the 
night with her father, who does not live with Monica and her 
mother. Sometimes Monica stayed with her maternal 
grandmother. Almost every weekend during the 1989-90 school 
year, Monica stayed overnight with Gardner and his girl friend, 
Chris “Tracy” Wilsey, who were friends of Monica’s mother. 

In June or July 1990, Monica told her mother that Gardner 
“was doing things that she wasn’t sure was [sic] right.” From 
then on, Monica’s mother no longer allowed Monica to stay 
overnight with Gardner and his girl friend, but she did not make 
areport to the police. 

During a school-sponsored workshop on prevention of 
sexual abuse held in September 1990, Monica became upset 
after a video presentation that dealt with improper touching 
between adults and children. Monica told the instructor of the 
workshop that she had been molested by Gardner. The police 
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commenced an investigation. Monica was placed in foster care 
after she told police that her mother had ignored several reports 
by Monica that she had been sexually abused. Gardner was 
arrested October 13, 1990. 

Upon physical examination of Monica, Dr. Mark D. Horton 
of the pediatrics department of the Creighton University 
Medical Center found abnormalities for a girl Monica’s age in 
her hymen. According to Dr. Horton, the opening of the hymen 
into the vagina was unusually large, the hymen itself was worn 
down to an unusually small amount of tissue, and there was 
scar tissue in the posterior part of the hymen. Dr. Horton 
concluded that the best explanation for the abnormal condition 
of the hymen was repeated penetration of the hymenal orifice 
by a blunt object, very likely an adult finger, as Monica had 
described to Dr. Horton during the examination. 

In chambers before trial, the State submitted a motion in 
limine asking the court to prevent Gardner from introducing 
testimony of Glen Gladden concerning an incident involving 
Monica’s father, who is Gladden’s cousin. Monica’s father was 
not a witness in the case. Gladden would have testified that 10 
or 12 years before the trial in this case, he was present when 
Monica’s father, then 15 or 16 years of age, french kissed 
Gladden’s 3-year-old sister. Gardner admitted there was 
evidence that Monica had been molested; he wanted to 
introduce Gladden’s testimony to convince the jury that 
Monica’s father was the perpetrator. 

The State’s motion also sought to block testimony by Nina 
and Kesha Montoval, Gardner’s 14- and 12-year-old nieces, 
who would have testified that Gardner had never molested 
them on the occasions on which they stayed overnight with him. 
The trial court granted the State’s motion in full, excluding the 
proposed testimony of Gladden and the two nieces. 

At trial, Monica testified that, on more than one occasion, 
Gardner had french kissed her; touched her chest and the area 
between her legs; put his finger in her “private”; and put his 
“private” into her “private,” which resulted at least once in 
Monica getting “‘slime” on her “private” from Gardner’s penis. 

Gardner denied all allegations of inappropriate sexual 
contact between himself and Monica. Gardner insisted that 
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there had never been any type of physical contact, not even 
playful or casual, between himself and Monica. 

Gardner was convicted of first degree sexual assault on a 
child and sentenced to a prison term of 5 to 10 years. 


II]. ASSIGNMENTS OF ERROR 
Gardner assigns as error the trial court’s exclusion of the 
testimony of Gladden and the exclusion of the testimony of 
Gardner’s nieces. Gardner also argues that the sentence 
imposed by the trial court was excessive. 


IV. STANDARD OF REVIEW 

Admissibility of evidence of other wrongs or acts is a matter 
within the discretion of the trial court, and the trial court’s 
decision will be upheld absent abuse of discretion. State v. 
Christian, 237 Neb. 294, 465 N. W.2d 756 (1991). 

Because exercise of judicial discretion is implicit in Neb. Rev. 
Stat. § 27-401 (Reissue 1989), relevancy of evidence is a matter 
within the discretion of the trial court, and the trial court’s 
decision will be upheld absent abuse of discretion. State v. 
Messersmith, 238 Neb. 924, 473 N.W.2d 83 (1991). 

A sentence imposed by the trial court that is within the 
statutory limits will not be disturbed on appeal absent abuse of 
discretion. State v. Miller, 240 Neb. 297, 481 N.W.2d 580 
(1992). 

“Judicial abuse of discretion” means that the reasons or 
rulings of the trial court are clearly untenable, unfairly 
depriving a litigant of a substantial right and denying a just 
result in matters submitted for disposition. State v. Thomas, 
238 Neb. 4, 468 N. W.2d 607 (1991); State v. Armstrong, ante p. 
21,485 N.W.2d 341 (1992). 


V. DISCUSSION 
1. PRESERVATIONOF ERROR 

First, we consider the State’s argument that Gardner failed to 
preserve error based on the granting of the State’s motion in 
limine because he did not challenge the ruling at trial. 

In order to preserve error, the party opposing a motion in 
limine which was granted must make an offer of proof outside 
the presence of the jury. McCune v. Neitzel, 235 Neb. 754, 457 
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N.W.2d 803 (1990). When error is predicated on exclusion of 
evidence, the substance of the evidence must have been made 
known to the judge by offer outside the hearing of the jury. 
Neb. Rev. Stat. § 27-103 (Reissue 1989). 

On the morning of the trial, but before the trial began, the 
trial judge heard argument in chambers regarding the State’s 
motion in limine to exclude the testimony of Gladden and the 
two nieces. In chambers, Gardner opposed the State’s motion in 
limine by offering the substance of the evidence at issue and 
arguing for its relevancy. The judge sustained the motion with 
regard to the testimony of the two nieces and reserved ruling on 
Gladden’s testimony “until we start the evidence.” Later in the 
day, during the State’s case, the judge informed Gardner that 
“(both paragraphs” of the State’s motion in limine would be 
sustained, which meant that Gladden, as well as the nieces, 
would be barred from testifying. 

Although Gardner informed the judge in detail of the 
substance of the proposed evidence, and did so outside the 
hearing of the jury, the State argues that Gardner had to 
re-offer in the afternoon, during trial, the same argument 
opposing the motion that he had offered in chambers that 
morning. The question, then, is whether Gardner preserved 
error even though he did not make a formal offer of proof 
during trial. 

While there is no Nebraska case law directly addressing this 
variation on § 27-103, the U.S. Court of Appeals for the Fifth 
Circuit has addressed the same question regarding Fed. R. 
Evid. 103, which is identical to § 27-103. 

In McQuaig v. McCoy, 806 F.2d 1298 (Sth Cir. 1987), the 
court found that the requirements of Fed. R. Evid. 103 were 
satisfied by a party who, while arguing unsuccessfully in a 
pretrial conference for admission of evidence, articulated the 
purposes for which the evidence was to be offered. Though the 
party did not contest the pretrial ruling in the course of the trial, 
the court held that “where the party has gone into such detail 
. . . as to the substance of the evidence and why it should be 
admitted . . . the issue has been properly preserved for appeal.” 
McQuaig, 806 F.2d at 1301-02. 

In Garner v. Santoro, 865 F.2d 629 (5th Cir. 1989), the court 
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held that to preserve error a party need not makea specific offer 
of evidence at trial when the evidence has already been ruled 
inadmissible during pretrial argument. “ ‘{T]he court’s ruling 
relates forward to all possible offers of such evidence and 
renders them needless. ”: Jd. at 636 (quoting 1 John H. 
Wigmore, Evidence in Trials at Common Law § 17 (Peter 
Tillers rev. 1983)). 

In the case at bar, during the pretrial argument over the 
State’s motion in limine, the trial judge was fully informed of 
the substance of the proposed evidence and of Gardner’s 
justification for admissibility. The judge indicated that he 
understood, but disagreed with, Gardner’s arguments for the 
admissibility of the evidence at issue. There was no purpose or 
need for Gardner to raise the issue again at trial. The record 
already contained the evidentiary colloquy on which Gardner 
would base his assignment of error concerning exclusion of the 
testimony of Gladden and the two nieces. 

The State cites Frerichs v. Nebraska Harvestore Sys., 226 
Neb. 220, 410 N.W.2d 487 (1987), for the proposition that this 
court should not even consider Gardner’s assignments of error 
based on the motion in limine. Unlike Gardner, the complaining 
party in Frerichs never made an offer of proof, either before or 
during trial, concerning the evidence excluded by the motion in 
limine. In the Frerichs record, there was no argument by the 
complaining party on which an assignment of error concerning 
the excluded evidence could have been based. In the case at bar, 
the record contains several pages of argument concerning the 
evidence excluded by the motion in limine. 

As the State points out, a motion in limine is not to be used to 
obtain a final ruling on the admissibility of evidence. Frerichs, 
supra. In the case at bar, Gardner was not using a motion in 
limine to obtain a final evidentiary ruling. The State submitted 
the motion. Gardner was forced at the pretrial conference to 
begin offering the substance of his evidence to prevent its 
exclusion from the trial. The timing of the evidentiary 
colloquy—pretrial instead of during trial—was irrelevant. 

We find that Gardner’s pretrial argument in favor of the 
excluded testimony constituted sufficient notice of the 
substance of the evidence sought to be offered to preserve error 
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on appeal. See McQuaig, supra (complaining party satisfied 
federal rule 103 by articulating in pretrial hearing the purposes 
for which the evidence was to be offered). The trial court was 
fully informed of Gardner’s purposes and expectations for the 
testimony. This court, too, is fully informed and therefore 
capable of reviewing the alleged error, because Gardner’s 
opposition to the motion is preserved in the record. See 
McQuaig, supra (appellate court could review pretrial offer of 
proof because it was preserved in the record). Therefore, 
Gardner’s assignments of error predicated on the granting of 
the motion in limine are properly before this court. 


2. TESTIMONY OF GLADDEN 
Neb. Rev. Stat. § 27-404(2) (Reissue 1989) provides: 

Evidence of other crimes, wrongs, or acts is not admissible 

to prove the character of a person in order to show that he 

or she acted in conformity therewith. It may, however, be 

admissible for other purposes, such as proof of motive, 

opportunity, intent, preparation, plan, knowledge, 

identity, or absence of mistake or accident. 
Gardner wanted Gladden to testify that as a teenager, Monica’s 
father had french kissed a 3-year-old cousin. The trial judge 
concluded the argument regarding Gladden’s proposed 
testimony by stating, “I don’t think you can bring in specific 
acts dealing with other individuals to show a propensity [of 
Monica’s father] to do the particular act in this case.” At that 
time, the judge reserved ruling on the matter. Later that day, 
during trial, the judge ruled against Gardner and barred 
testimony by Gladden about the kissing incident. 

We are presented with two questions: (1) whether § 27-404(2) 
allows the accused to offer evidence of the prior bad acts of a 
third party and (2) whether Gladden’s testimony was offered 
merely to show propensity of a third party to commit the crime 
charged. 

We find no Nebraska cases directly addressing the question 
of whether, pursuant to § 27-404(2), an accused may introduce 
prior crimes, wrongs, or acts of a third party. However, in U.S. 
v. McCourt, 925 F.2d 1229 (9th Cir. 1991), the U.S. Court of 
Appeals for the Ninth Circuit found that federal rule 404(b) 
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' does permit the accused to introduce prior crimes, wrongs, or 
acts of a third party. Federal rule 404(b) is identical to 
§ 27-404(2). 

McCourt set out the relevant language of federal rule 404(b), 
with emphasis included: “Evidence of other crimes, wrongs, or 
acts is not admissible to prove the character of a person in order 
to show action in conformity therewith.” McCourt, 925 F.2d at 
1231. The court ruled that “on its face, Rule 404(b) applies to ‘a 
person’ and is not limited to the defendant.” Jd. McCourt went 
on to cite leading commentators on the law of evidence, who 
definitively state that a defendant may introduce evidence of a 
third party’s prior crimes, wrongs, or acts. 

The commentators cited in McCourt also point out that 
regardless of who offers evidence against whom, the offering 
party remains bound by the requirement that the evidence not 
be offered to prove conformity with character. Therefore, while 
we adopt the premise that, pursuant to § 27-404(2), an accused 
may offer evidence of prior crimes, wrongs, or acts of a third 
party, we also note that the accused is nonetheless bound by the 
requirement, well established in Nebraska law, that the 
evidence be offered for a purpose other than proving the 
propensity of the person to commit the crime charged. State v. 
Christian, 237 Neb. 294, 465 N.W.2d 756(1991). 

Under federal rule 404(b) and § 27-404(2), permissible 
purposes for offering prior bad acts include proof of motive, 
opportunity, intent, preparation, plan, knowledge, identity, 
and absence of mistake or accident. McCourt discusses several 
cases in which the government was allowed to introduce acts of 
a third party in order to prove the defendant’s involvement in a 
conspiracy, plan, or scheme. “In each of these cases, the 
government offered the bad acts evidence respecting a third 
party to show a relevant, consequential fact other than 
propensity ....” (Emphasis omitted.) McCourt, 925 F.2d at 
1233. 

Gardner’s purpose for introducing the prior bad act of 
Monica’s father did not fit into any of the permissible categories 
under § 27-404(2). Gardner sought to prove conformity with 
character. His purpose was to suggest that Monica’s father had 
molested a child once before and that he likely did it again. 
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Section 27-404(2) prohibits precisely that type of proof. 

Admissibility of evidence of other wrongs or acts is a matter 
within the discretion of the trial court, and the trial court’s 
decision will be upheld absent abuse of discretion. State v. 
Christian, supra. The trial court did not abuse its discretion by 
excluding Gladden’s testimony, and we find no error. 


3. TESTIMONY OF GARDNER’S NIECES 

Gardner’s offer of the testimony of the two nieces was 
premised on Neb. Rev. Stat. § 27-405(2) (Reissue 1989), which 
allows proof of a character trait if the trait is an essential 
element of the charge, claim, or defense. We do not address 
Gardner’s argument regarding proof of character trait because 
the testimony of thetwo nieces would have been irrelevant. 

During pretrial argument, the trial judge said to Gardner’s 
counsel, “[Y]ou intend to call [Gardner’s] two nieces to show 
that your client did not molest them[;} 1 don’t see where that’s 
relevant to this particular action.” Gardner’s counsel asserted 
that, normally, a child molester molests more than one child; 
therefore, Gardner wanted to convince the jury that he was not 
a habitual child molester, and he wanted to do so by proving 
that he did not molest his nieces, even though there had been 
opportunities to do so. Without further discussion, the trial 
judge sustained the part of the motion in limine excluding the 
proposed testimony of the two nieces. 

Evidence is relevant if it tends to make more or less probable 
a fact of consequence. § 27-401. The fact that Gardner never 
molested his two nieces does not make it more or less probable 
that he molested other children, nor does it make more or less 
probable the charge that he molested Monica. If, for example, 
Gardner had been charged with robbery, he would not have 
been allowed to bring in two owners of stores frequented by 
Gardner to testify that he had never robbed them. The 
suggestion that a defendant charged with sexual assault on a 
child should be allowed, as a means of proving that he did not 
molest the victim, to introduce the testimony of two other 
children that he never molested them, stretches the concept of 
relevancy beyond the limits of reasonableness. 

Because exercise of judicial discretion is implicit in § 27-401, 
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relevancy of evidence is a matter within the discretion of the 
trial court, and the trial court’s decision will be upheld absent 
abuse of discretion. State v. Messersmith, 238 Neb. 924, 473 
N.W.2d 83 (1991). For the reasons set out above, we find no 
abuse of discretion, and thus no error, in the decision to exclude 
the testimony of the two nieces. 


4, EXCESSIVE SENTENCE 

Gardner argues that the sentence imposed by the trial court is 
excessive. When determining a sentence, a judge should 
consider the nature and seriousness of the offense. State v. 
Smith, 240 Neb. 97, 480 N.W.2d 705 (1992); State v. Wounded 
Arrow, 240 Neb. 44, 480 N.W.2d 205 (1992). Identifying sexual 
assault on a child as “one of the more serious charges . . . that 
we hear,” the trial judge determined that probation would not 
be an appropriate remedy because a sentence of probation 
“depreciates the seriousness of the offense.” The effect of the 
crime on the victim underscores the seriousness of the offense. 
We note that Monica has been seeing a certified professional 
counselor on a weekly basis since October 1990. 

Observing for the record that the adult probation office 
recommended incarceration, the trial court sentenced Gardner 
to Sto 10 years in prison. 

First degree sexual assault is a Class II felony, Neb. Rev. Stat. 
§ 28-319(2) (Reissue 1989), punishable by a prison sentence of a 
minimum of 1 year and a maximum of 50 years, Neb. Rev. Stat. 
§ 28-105(1) (Reissue 1989). A sentence imposed by the trial 
court that is within the statutory limits will not be disturbed on © 
appeal absent abuse of discretion. State v. Miller, 240 Neb. 297, 
481 N.W.2d 580 (1992). Unless the trial court’s reasoning is 
clearly untenable, an appellate court will not disturb a sentence. 
State v. Thomas, 238 Neb. 4, 468 N.W.2d 607 (1991); State v. 
Armstrong, ante p.21, 485 N.W.2d 341 (1992). 

Gardner received a sentence well within the range permitted 
by statute. The trial court’s reasons for sentencing Gardner to a 
prison term were not clearly untenable. We find no abuse of 
discretion, and thus no error, in the sentencing of Gardner. 

AFFIRMED. 
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1. Motions to Suppress: Appeal and Error. An appellate court will uphold the 
ruling of a trial court on a motion to suppress unless the trial court’s findings of 
fact are clearly erroneous. 

2. Constitutional Law. A citizen’s expectation of privacy is greatest in his or her 
home. 

3. Police Officers and Sheriffs: Arrests: Warrants: Probable Cause. A law 
enforcement officer, armed with an arrest warrant and probable cause to believe 
the arrestee is in the home, is entitled to take reasonable steps to ensure his or her 
safety in the home while making and after an arrest. 

4. Police Officers and Sheriffs: Arrests: Search and Seizure. Reasonable steps 
include a “protective sweep” of the portions of a residence that may harbor an 
individual posing a danger to those on the arrest scene. 

5. Police Officers and Sheriffs: Search and Seizure: Probable Cause. A “protective 
sweep,” or security check, is justified only when the officer has a reasonable, 
articulable suspicion that the house is harboring a person posing such a danger 
and the officer’s original entry into the home was lawful. 

6. Police Officers and Sheriffs: Search and Seizure: Probable Cause: Words and 
Phrases. The elements of the emergency doctrine are: (1) The police must have 
reasonable grounds to believe that there is an emergency at hand and an 
immediate need for their assistance for the protection of life or property; (2) the 
search must not be primarily motivated by intent to arrest and seize evidence; 
and (3) there must be some reasonable basis, approximating probable cause, to 
associate the emergency with the area or place to be searched. 


Appeal from the District Court for Douglas County: JERRY 
M. GrTNIck, Judge. Reversed and remanded for anew trial. 


Thomas M. Kenney, Douglas County Public Defender, and 
Brian S. Munnelly for appellant. 


Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellee. 


HANNON, IRWIN, and MILLER-LERMAN, Judges. 


IRWIN, Judge. 

This is an appeal from the criminal prosecution of Danny S. 
Farber, appellant, for the offense of possession of marijuana, 
more than 1 pound, in violation of Neb. Rev. Stat. 
§ 28-416(1)(a) (Reissue 1989). This offense is a Class IV felony. 
§ 28-416(7). 
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A motion to suppress evidence was filed prior to trial. The 
district court judge overruled the motion. After this ruling, 
appellant waived his right to a jury trial, and a stipulated bench 
trial was subsequently had, using the transcript from the 
motion to suppress hearing and police reports of the officers 
involved as evidence. Appellant properly preserved his 
objections regarding the propriety of the search and regarding 
the introduction of evidence seized during the course of the 
search. 

The district court found appellant guilty of possession of 
marijuana, more than 1 pound, and subsequently sentenced 
him to an indeterminate sentence of not less than 20 months nor 
more than 3 years under the jurisdiction of the Nebraska 
Department of Correctional Services. 

Appellant has timely filed an appeal with this court. We 
reverse, and remand for a new trial. 


ASSIGNMENT OF ERROR 
Appellant’s sole assignment of error is that the district court 
judge was incorrect in overruling appellant’s motion to suppress 
evidence. 


STANDARD OF REVIEW 

An appellate court will uphold the ruling of a trial court ona 
motion to suppress unless the trial court’s findings of fact are 
clearly erroneous. In making this determination, the appellate 
court will not reweigh the evidence or resolve conflicts in the 
evidence, but recognizes that the trial court is the finder of fact 
and takes into consideration that the trial court observed the 
witnesses testifying in regard to the motion to suppress. State v. 
Pope, 239 Neb. 1009, 480 N.W.2d 169 (1992); State v. Masat, 
239 Neb. 849, 479 N.W.2d 131 (1992). 


FACTUAL BACKGROUND 
On October 8, 1990, Sgt. Jamie Leavitt, with the Omaha 
Police Division, received information from a citizen informant 
that appellant and/or his brother, Steven Farber, had been seen 
recently in a blue 1983 Pontiac Sunbird. Around 2 p.m. on this 
same day, Leavitt saw a vehicle matching the description he had 
been given, but he was unable to determine whether appellant 
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or Steven Farber was in the car. Leavitt also testified he was 
aware that each of the Farbers had warrants out for their arrest. 
Leavitt attempted to stop the vehicle containing the two men by 
activating his cruiser’s red lights. However, the vehicle 
continued to drive on and entered a trailer court at 20th and 
Whitmore Streets. The Sunbird stopped in front of trailer No. 
211, and both occupants of the vehicle exited and ran into 
trailer No. 211. Leavitt testified that both persons ignored his 
commands, made at gunpoint, to stop and not enter the 
residence. Leavitt had previously been informed that this trailer 
was where appellant, and possibly Steven Farber, resided. 

Leavitt called for backup and waited for assistance to arrive. 
He remained at his location, observing the trailer until 
additional officers arrived. Leavitt testified that he took this 
action because he felt it would be better to wait for backup, 
since “[i]f these two were the two parties that I was looking for, 
and I wasn’t positive on the identification, they both have 
records, there were two of them.” 

The officers immediately surrounded the residence. The 
police were about to enter the trailer when the two individuals 
who were observed earlier in the automobile voluntarily came 
out of the trailer. These persons were then handcuffed and 
placed under arrest. Leavitt testified that when the two 
individuals came out of trailer No. 211, he was uncertain 
whether they were appellant and Steven Farber or whether one 
brother might have remained in the trailer. He also stated that 
he was concerned there might possibly be children in the trailer 
who would be left unattended once the two adults were 
removed from the scene. Leavitt and Officer Steven Gonzales 
entered the trailer to search for any abandoned children and to 
conduct a security check of the area for officer safety. 

Leavitt testified the trailer was searched for any person who 
might be hiding inside by searching the rooms, closets, or 
anything else where a person might fit. During the course of the 
search, Leavitt discovered, in plain view, leaves and stems of 
marijuana on the floor in one of the rooms. 

Gonzales testified that he was also one of the officers who 
entered the trailer to search for individuals. He testified that he 
first went into the living room, then into a bedroom and into a 
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closet. He testified that he opened the closet door to ensure that 
no one was hiding inside and that at that time, he was “hit by an 
odor that [he] knew was marijuana.” He testified that there was 
a bag in plain view in the closet when he opened the closet door. 
The bag was opened, and marijuana was exposed. He testified 
further that there was another closet he searched and that 
marijuana was also found in it. The marijuana in the second 
closet was all in plastic bags. 

The residence was then secured, and a search warrant was 
obtained for a more thorough inspection of the residence. The 
execution of the search warrant resulted in the confiscation of 
approximately 4 pounds of marijuana. 

A motion to suppress was properly filed, and a hearing was 
held. The trial court found the officers had acted properly in 
entering the trailer to determine whether or not there were 
children in the trailer and to ensure officer safety. 

Appellant was tried on stipulated facts and the police reports 
concerning the arrest of appellant. The court also took judicial 
notice of the proceedings regarding the motion to suppress, 
which had been heard previously by the same judge. Appellant 
was found guilty and was sentenced. 


DISCUSSION 
EXIGENT CIRCUMSTANCES 

A citizen’s expectation of privacy is greatest in his or her 
home. The U.S. Supreme Court has faithfully maintained the 
privacy interest in the home, requiring a warrant or consent of 
the resident as a prerequisite to an evidentiary search. Mincey v. 
Arizona, 437 U.S. 385, 98S. Ct. 2408, 57 L. Ed. 2d 290 (1978). 

The U.S. Supreme Court has permitted warrantless, 
nonconsensual residential searches when certain exigencies 
materialize which do not have as their sole motivation the 
search for evidence of crimes. Abundant exigent circumstances 
have been recognized by the U.S. Supreme Court. A small 
sampling includes the following: emergency searches 
(McDonald v. United States, 335 U.S. 451, 69S. Ct. 191, 93 L. 
Ed. 153 (1948)), hot pursuit (Warden v. Hayden, 387 U.S. 294, 
87 S. Ct. 1642, 18 L. Ed. 2d 782 (1967)), and prevention of 
destruction of evidence (Vale v. Louisiana, 399 U.S. 30, 90 S. 


464 1 NEBRASKA APPELLATE REPORTS 


Ct. 1969, 26 L. Ed. 2d 409 (1970)). 


BASES OF SUPPRESSION RULING 
The district court in the case before us relied on two bases in 
justifying the warrantless, nonconsensual search of the home. 
The first was the exigent circumstance of an emergency search. 
The second basis it relied on was the doctrine declared in 
Maryland v. Buie, 494 U.S. 325, 110S. Ct. 1093, 108 L. Ed. 2d 
276 (1990), regarding security checks, or “protective sweeps.” 
In its abridged version, this latter doctrine decrees that a law 
enforcement officer, armed with an arrest warrant and 
probable cause to believe the arrestee is in the home, is entitled 
to take reasonable steps to ensure his or her safety in the home 
while making and after an arrest. These reasonable steps 
include a protective sweep of the portions of a residence that 
may harbor an individual posing a danger to those on the arrest 
scene. This protective sweep, or security check, is justified only 
when the officer has a reasonable, articulable suspicion that the 
house is harboring a person posing such a danger and the 

officer’s original entry into the home was lawful. 


PROTECTIVE SWEEP 

A closer inspection of Buie is helpful in examining the trial 
court’s reliance on the officers’ right to conduct a protective 
sweep, or security check, of the home in the instant case. In 
Buie, police officers were investigating a robbery committed by 
two men, one of whom was wearing a red running suit. After 
acquiring arrest warrants for two suspects, including Buie, the 
officers executed one of the warrants in Buie’s home, 
apprehending the accused as he emerged from the basement. 
An officer then entered the basement “ ‘in case there was 
someone else’ ” in the basement. Buie, 494 U.S. at 328. He 
noticed ared running suit lying in plain view and seized it. 

The U.S. Supreme Court held that the Fourth Amendment 
permits, in conjunction with an in-home arrest, a warrantless 
protective sweep extending to a cursory inspection of those 
places where a person may be found, lasting no longer than it 
takes to dispel the reasonable suspicion of danger and, in any 
event, no longer than it takes to complete the arrest and depart 
the premises. The searching officers must possess a reasonable 
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belief based on specific and articulable facts which, taken 
together, would warrant a reasonably prudent police officer in 
believing that the area to be swept harbors an individual posing 
a danger to those on the arrest scene. 

Appellant misreads Buie, stating in his brief that “[t]he 
[U.S.] Supreme Court has recently modified and greatly 
expanded the restriction to searches incident to arrest.” Brief 
for appellant at 13. The Court in Buie specifically explained 
that Chimel v. California, 395 U.S. 752, 89 S. Ct. 2034, 23 L. 
Ed. 2d 685 (1969), the nascent case regarding searches incident 
to arrest, was not the basis for its decision regarding protective 
sweeps. 

Affirmance is not required by Chimel v. California, 
395 U.S. 752 (1969), where it was held that in the absence 
of a search warrant, the justifiable search incident to an 
in-home arrest could not extend beyond the arrestee’s 
person and the area from within which the arrestee might 
have obtained a weapon. First, Chimel was concerned 
with a full-blown search of the entire house for evidence of 
the crime for which the arrest was made, see id., at 754, 
763, not the more limited intrusion contemplated by a 
protective sweep. Second, the justification for the search 
incident to arrest considered in Chimel was the threat 
posed by the arrestee, not the safety threat posed by the. 
house, or more properly by unseen third parties in the 
house. To reach our conclusion today, therefore, we need 
not disagree with the Court’s statement in Chimel, id., at 
766-767, n. 12, that “the invasion of privacy that results 
from a top-to-bottom search of a man’s house [cannot be 
characterized] as ‘minor,’ ” nor hold that “simply because 
some interference with an individual’s privacy and 
freedom of movement has lawfully taken place, further 
intrusions should automatically be allowed despite the 
absence of a warrant that the Fourth Amendment would 
otherwise require,” ibid. The type of search we authorize 
today is far removed from the “top-to-bottom” search 
involved in Chimel; moreover, it is decidedly not 
“automati[c],” but may be conducted only when justified 
by a reasonable, articulable suspicion that the house is 
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harboring a person posing a danger to those on the arrest 
scene. 
Maryland v. Buie, 494 U.S. 325, 336, 110 S. Ct. 1093, 108 L. 
Ed. 2d 276 (1990). 

A profound fact that distinguishes Buie from this appellant’s 
situation is that in Buie, the officers were lawfully in the home, 
executing an arrest warrant, when they felt it necessary to sweep 
the house for any of Buie’s confederates who would pose a real 
and substantial risk to the officers’ safety. This was not the 
situation with the Omaha police officers in our case. The 
importance of this fact, that Buie involved an in-home arrest, is 
brought home by the U.S. Supreme Court quoting from the 
Court of Special Appeals of Maryland decision regarding Buie: 

“ ‘Traditionally, the sanctity of a person’s home—his 
castle—requires that the police may not invade it without 
a warrant except under the most exigent of circumstances. 
But once the police are lawfully within the home, their 
conduct is measured by a standard of reasonableness .... 
(I]f there is reason to believe that the arrestee had 
accomplices who are still at large, something less than 
probable cause—reasonable suspicion—should be 
sufficient to justify a limited additional intrusion to 
investigate the possibility of their presence.’ ” 

-(Emphasis omitted.) (Emphasis supplied.) Buie, 494 U.S. at 

329. 

Appellant’s aim is on the mark when he states that Buie does 
not apply to this case. This is true because, unlike the situation 
in Buie, the police in our case were never lawfully within the 
home. Appellant’s and his companion’s arrests took place 
outside the home, unlike Buie’s in-home arrest. Furthermore, 
the testimony is undisputed that the officers were pursuing two 
men and arrested two men. 

The notion that Buie turns on the fact that the police were 
lawfully within the home before they conducted the protective 
sweep is bolstered by the statistic that the Supreme Court 
mentioned this fact no less than 10 times in the majority 
opinion. 

To draw out the application of Buie, as posited by appellee, if 
police arrest a suspect in a residential neighborhood, what is to 


STATE v. FARBER 467 
Cite as 1 Neb. App. 460 


preclude the police from entering surrounding homes where 
perhaps the suspect’s neighbors, friends, and confederates may 
be lurking to ambush the police? If the suspect has been 
observed to frequent his neighbors’ homes and the conclusion is 
reached that such people may be his friends and possibly posea 
threat to the effective arrest of the suspect, such a scenario may 
become credible. 

The object of the preceding remarks is not to minimize the 
extreme risks that law enforcement officers are genuinely 
imperiled by all too often in today’s communities. The rule in 
Buie is a rule that was necessarily espoused by the Supreme 
Court and was perhaps long overdue. As recently as 1988, 
Nebraska had no statute or case law dealing with the subject of 
protective sweeps. See State v. Monzu, 227 Neb. 902, 420 
N.W.2d 726 (1988) (single-judge opinion). That situation has 
now been corrected by the Buie decision. 

In the case at hand, the arrest did not take place inside the 
house, and therefore, this security check does not fall within the 
bounds of the Buie rule regarding in-home arrests and 
associated protective sweeps and checks. The trial court was 
incorrect in finding that the police were justified in entering the 
home to conduct a protective sweep. 


EMERGENCY DOCTRINE 

The emergency doctrine has been described in Nebraska 
most recently in State v. Plant, 236 Neb. 317, 461 N.W.2d 253 
(1990). In Plant, the defendant argued that exigent 
circumstances were lacking when Omaha police officers 
entered his home to ensure the safety of children they believed 
to bein the residence. 

Prior to their entrance, the police were investigating the 
circumstances surrounding the critical injuries of an 
18-month-old child. Upon arriving at the hospital, they were 
informed that the child’s stepfather, the defendant, was 
returning to the home to check on the well-being of three other 
children. The defendant telephoned the hospital and told police 
that he had taken the children to a babysitter’s house. The 
defendant’s wife, mother, and sister told police they were 
unaware of such babysitter. Police were also advised that the 
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defendant did not have a telephone in his home. Officers were 
dispatched to the defendant’s residence to locate the three 
children. They knocked on the front and back doors, but 
received no response. The lights were out, and the blinds were 
drawn. A car matching the description of the defendant’s car 
was observed driving away from a parking lot across the street 
from the residence. The defendant again telephoned police and 
informed them that his car had broken down. When police 
went to pick him up, he could not be located. Approximately 2 
hours after this second phone call, the location of the children 
was still unknown. Police again returned to the residence. After 
again knocking and receiving no response, they forced their 
way into the home. One officer testified that his intent in 
entering the home was to find the children and check on their 
well-being. The Supreme Court upheld the search, stating: 

Before forcing entry into the Plants’ home, the entering 
police officers had information from which they could 
reasonably conclude that two 4-year-old children and a 
2-week-old infant were unaccounted for and had been left 
unattended for several hours. The entering officers had 
attempted unsuccessfully to verify reports of Plant’s wife, 
mother, and sister that the children were at the Plants’ 
residence. The officers were also aware that the 
information Plant had given other officers as to his and 
the children’s whereabouts and activities was misleading. 
One of the officers had observed an automobile matching 
that of the defendant in a lot across the street from the 
Plants’ residence. It left the area without the driver’s 
contacting the police or the residence. The entering 
officers were also familiar with a report to police that 
4-year-old James Bartlett had suffered continual abuse by 
the defendant and that Christopher Bartlett was in critical 
condition because of his injuries. 

All of this information was gathered by police from 
reliable sources and demonstrates that the officers 
entering the Plants’ home had reasonable grounds to 
believe that an emergency was at hand and that there was 
an immediate need for police assistance for the protection 
of the three small unaccounted-for children. 
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Plant, 236 Neb. at 326, 461 N.W.2d at 262-63. 

The elements of the emergency doctrine are: 

(1) The police must have reasonable grounds to believe 
that there is an emergency at hand and an immediate need 
for their assistance for the protection of life or property; 
(2) the search must not be primarily motivated by intent to 
arrest and seize evidence; and (3) there must be some 
reasonable basis, approximating probable cause, to 
associate the emergency with the area or place to be 
searched. [Citation omitted.] In the absence of a warrant, 
the State has the burden to prove that the search was 
conducted under circumstances substantiating the 
reasonableness of the search or seizure. 
Id. at 325-26, 461 N.W.2d at 262. 

In the instant case, Leavitt testified that he entered the 
residence to determine if the “other Farber” was inside, a 
reason which we hold does not authorize such a warrantless and 
nonconsensual entry. Additionally, though, he testified that he 
entered to search for any children who might be inside, as he 
said he “knew some children had been there.” No foundational 
testimony was elicited regarding the officer’s knowledge that 
children were there, other than the presence of children’s toys 
outside the residence. 

Gonzales testified that his sole purpose in entering the trailer 
was to look for suspects. 

The entire sum and substance of the officers’ testimony 
regarding their suspicion of children being in the home was as 
follows: 

Q [Prosecutor]. Then what happened? 

A [Leavitt]. Then myself and two other officers 
proceeded to go into the trailer. We went in for a couple of 
reasons. Again, I wasn’t sure who I had here, so we 
checked the trailer for Danny or Steve Farber to see if they 
were hiding inside the trailer. And in addition, to search 
for any children who might have been in there. 


Q. For what reason did you suspect there may be 
children in the trailer? 
A. I knew some children had been there, and there were 
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also some Big Wheels and toys outside, indicating that 
children had lived there, and could have been there at that 
time. 


Q. Prior to going in you hadn’t see [sic] anyone else 
around the trailer or in the trailer, had you, other than 
these two? ; 

A.No. 

Q. You didn’t see any children around? 

A.No. 

The amount of information available to these police officers 
from which they could reasonably conclude that children were 
inside, that an emergency existed, and that the children’s 
welfare needed to be determined, was slight. To hold otherwise 
would mean that every time an arrest takes place outside a 
residence with toys in the yard, the police are justified in 
believing that an emergency exists and that a warrantless, 
nonconsensual entry into a private home is sanctioned. 
However, such was not the case from the testimony elicited. 

Based on the record, the trial court was incorrect in finding 
that an emergency justified the initial entrance into the home. 


CONCLUSION 
Therefore, all evidence seized as a result of the warrantless 
and nonconsensual entry into the home should have been 
suppressed. The error requires that the judgment be reversed, 
and the cause is hereby remanded for a new trial consistent with 
the holdings in this opinion. 
REVERSED AND REMANDED FOR A NEW TRIAL. 
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INRE INTEREST OFO.L.D. ANDM.D.D., CHILDREN UNDER 18 
YEARS OF AGE. 
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Juvenile Courts: Final Orders: Appeal and Error. On appeal of any final order 
of a juvenile court, an appellate court tries factual questions de novo on the 
record and is required to reach a conclusion independent of the findings of the 
trial court, but, when the evidence is in conflict, the appellate court considers 
and may give weight to the fact that the trial court observed the witnesses and 
accepted one version of the facts rather than another. 

Rules of Evidence: Witnesses. Every person is competent to be a witness except 
as otherwise provided in the Nebraska rules of evidence. 

Minors: Witnesses: Appeal and Error. The question of the competency of a child 
witness is measured by such child’s capabilities, intelligence, and understanding 
of the difference between truth and falsehood. The discretion of the trial courtin 
its determination of competency will not be overturned absent a clear abuse of 
discretion. 

Trial: Minors: Witnesses. The trial court must determine whether a child is 
sufficiently mature to receive correct impressions by his or her senses, whether 
the child can recollect and narrate intelligently, and whether the child can 
appreciate the moral duty to tell the truth. 

Rules of Evidence. In proceedings where statutes embodying the Nebraska rules 
of evidence apply, the admission of evidence is controlled by rule and not by 
judicial discretion, except where judicial discretion is a factor involved in 
assessing admissibility. 

Juvenile Courts: Rules of Evidence. At an adjudication hearing, the standard 
for determining permissible evidence is governed by Neb. Rev. Stat. § 43-279(1) 
(Reissue 1988), as a part of the Nebraska Juvenile Code. The admissibility of 
evidence is governed by the customary rules of evidence in use in trials without a 
jury. 

Constitutional Law: Juvenile Courts: Rules of Evidence. At a dispositional 
hearing, the Nebraska Evidence Rules do not apply. The requirements of due 
process control a dispositional hearing and the type of evidence which may be 
used by the State. 

Trial: Evidence: Waiver. When inadmissible evidence is offered, if the party 
against whom such evidence is offered consents to its introduction, or fails to 
object, or to insist upon a ruling on an objection to the introduction of such 
evidence, and otherwise fails to raise the question as to its admissibility, he is 
considered to have waived whatever objection he may have had, and the 
evidence is in the record for consideration the same as other evidence. 

Juvenile Courts: Evidence: Appeal and Error. An appellate court will not 
consider improper or impermissible evidence in its de novo review of a juvenile 
court proceeding; inadmissible evidence to which a proper objection has not 
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been made is evidence in the record for the same consideration as other evidence. 

10. Evidence: Words and Phrases. Improper or impermissible evidence is that 
evidence which was properly objected to at trial, but which was erroneously 
admitted. 

11. Juvenile Courts: Trial: Evidence: Appeal and Error. Improper admission of 
evidence by the trial court in a juvenile court proceeding does not, in and of 
itself, constitute reversible error; a showing of prejudice must be made. 

Appeal from the Separate Juvenile Court of Lancaster 

County: WILFRED W. NUERNBERGER, Judge. Affirmed. 


T. Hank Robinson, of Legal Services of Southeast Nebraska, 
for appellant. 


Gary E. Lacey, Lancaster County Attorney, and Linda S. 
Porter for appellee. 


SIEVERS, Chief Judge, and CONNOLLY and WRIGHT, Judges. 


WRIGHT, Judge. 

E.D. appeals the order of the separate juvenile court of 
Lancaster County which found that E.D. had subjected his 
daughter, O.L.D., to inappropriate sexual contact and the 
order which removed O.L.D. and her brother, M.D.D., from 
E.D.’s custody. E.D. assigns as error the court’s finding that 
O.L.D. was competent to testify and the court’s consideration 
of allegedly inadmissible testimony by O.L.D. in reaching its 
decision. 


STANDARD OF REVIEW 

On appeal of any final order of a juvenile court, an appellate 
court tries factual questions de novo on the record and is 
required to reach a conclusion independent of the findings of 
the trial court, but, when the evidence is in conflict, the 
appellate court considers and may give weight to the fact that 
the trial court observed the witnesses and accepted one version 
of the facts rather than another. Jn re Interest of D.M.B., 240 
Neb. 349, 481 N. W.2d 905 (1992). 


FACTS 
On November 25, 1991, the separate juvenile court of 
Lancaster County found by a preponderance of the evidence 
thatO.L.D. and M.D.D. were children as defined by Neb. Rev. 
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Stat. § 43-247(3)(a) (Reissue 1988) because of a lack of proper 
parental care by reason of the fault or habits of their father, 
E.D. The trial judge found that within the prior year, E.D. had 
on more than one occasion subjected O.L.D. to inappropriate 
sexual contact. O.L.D. testified at the hearing on adjudication 
that E.D. had touched her private parts with his finger. E.D. 
objected to the competency of O.L.D. and to her testimony. 

Also on November 25, the trial judge, after observing 
O.L.D.’s demeanor, maturity, and intellectual capacity, 
described her as a competent and “very believable” witness. 
The court found by a preponderance of the evidence that E.D. 
had had inappropriate sexual contact with his daughter. At the 
dispositional hearing, the court ordered O.L.D. and M.D.D. 
removed from the custody of E.D. and placed them under the 
supervision of the Department of Social Services subject to 
specific requirements, which, if followed, could lead to E.D.’s 
reunification with the family. 


COMPETENCY OF O.L.D. 

E.D. argues that 4-year-old O.L.D. was not competent to 
testify. Neb. Rev. Stat. § 27-601 (Reissue 1989) provides: 
“Every person is competent to be a witness except as otherwise 
provided in these rules.” In State v. Miner, 216 Neb. 309, 343 
N.W.2d 899 (1984), the court stated: 

The question of the competency of a child witness is 
measured by such child’s capabilities, intelligence, and 
understanding of the difference between truth and 
falsehood, and the determination of such competency 
rests largely in the discretion of the trial court and its 
determination in that regard will not be overturned absent 
aclear abuse of discretion. 
Id. at 311, 343 N.W.2d at 901. 

Miner held that the trial court did not abuse its discretion in 
allowing a 5-year-old to testify against his mother’s boyfriend. 
As early as Wells v. State, 152 Neb. 668, 42 N. W.2d 363 (1950), 
the court stated there is no age below which a child is presumed 
to be incompetent to testify. 

In In re Interest of M.L.S., 234 Neb. 570, 452 N.W.2d 39 
(1990), the court held that a 4-year-old girl who was the victim 
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of a sexual assault was competent to testify. “[T]he trial court 
must determine whether a child is sufficiently mature to receive 
correct impressions by his or her senses, whether the child can 
recollect and narrate intelligently, and whether the child can 
appreciate the moral duty to tell the truth.” /d. at 571-72, 452 
N.W.2d at 40. There, the victim was able to testify as to her 
name, identify the defendant, differentiate between truth and 
falsehood, and state the consequences of lying. She promised to 
tell the truth and was able to explain the details of the sexual 
assault. Based upon these facts, the Supreme Court affirmed 
the trial court’s finding of competency. 

As pointed out by the State, in other jurisdictions witnesses 
of O.L.D.’s age have been found competent to testify. In State v. 
Dodson, 452 N.W.2d 610 (lowa App. 1989), the court found no 
abuse of discretion in allowing a 5-year-old victim of sexual 
assault to testify. In State v. Brotherton, 384 N.W.2d 375 (lowa 
1986), a 4-year-old was held competent to testify when she 
remembered specific events from the night she was sexually 
assaulted, despite other inconsistencies in her testimony. In 
State v. Brovold, 477 N.W.2d 775 (Minn. App. 1991), the 
3-year-old victim of sexual abuse was found competent to 
testify. 

In this case, O.L.D. demonstrated that she knew the 
difference between the truth and a lie: 

Q. [O.L.D.], if I told you that my dress that I’m 
wearing today is red, would I be telling you the truth or a 
lie? 

A. Lie. 

Q. Okay. Why is that a lie? 

A. Because it’s black. 

Q. That’s right. And if I told you that the Judge was a 
man, would I betelling you the truth or a lie? 

A. Thetruth. 

Q. Okay. Why is that the truth? 

A. Because he is a man. 

Q. Okay. If I held up this and I said this is a ball, is that 
the truth or a lie? 

A. Alie. 

Q. What is this? 
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A. Apen. 


Q. And do you promise not to tell any lies? You have to 
answer out loud, yes or no. 
A. Yes. 


Q. Do you understand that you can be punished and get 
in trouble if you tell a lie? 

A. (The witness nodded affirmatively.) 

Q. You have to answer out loud. 

A. Yes. 

Q. Okay. And do you understand that it’s very 
important only to tell the truth today? 

A. Yes. 

O.L.D. testified that her father had touched her private parts 
with his finger when her mother was in the hospital and O.L.D. 
was staying with her father. The touching occurred once in the 
living room on the couch and a second time while her mother 
was still in the hospital and O.L.D. was in her own room on the 
bed. When E.D. touched her in her private parts, it felt 
“thjurtful.” She was afraid to ask E.D. to stop. She marked on 
a drawing to indicate where her father had touched her private 
parts. 

E.D. contends that O.L.D.’s promise to tell the truth was 
meaningless because O.L.D. could not identify the difference 
between truth and falsehood and that her promise not to tell 
any lies and her acknowledgment that she could be punished for 
lying were invalid because she did not know how she would be 
punished if she did lie. E.D. argues that if O.L.D. had never 
been punished for lying, she could not state the consequences of 
telling a lie. While the trial court did not rule expressly on E.D.’s 
objection to O.L.D.’s competency, an order finding the child 
competent is a part of the record. . 

The competency of a child is not presumed based upon the 
age of the child. There is no age below which a child is presumed 
to be incompetent to testify. Jn re Interest of M.L.S., 234 Neb. 
570, 452 N.W.2d 39 (1990). The trial court, after seeing and 
observing O.L.D. and hearing her testimony and her ability to 
recall events, described her as a “very believable” witness. In 
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proceedings where statutes embodying the rules of evidence 
apply, the admission of evidence is controlled by rule and not by 
judicial discretion, except where judicial discretion is a factor 
involved in assessing admissibility. State v. Timmerman, 240 
Neb. 74, 480 N.W.2d 411 (1992). The admissibility of O.L.D.’s 
testimony was left to the discretion of the court. In reviewing 
the testimony, we do not find that the court abused its discretion 
or erred in the admission of O.L.D.’s testimony. 


PREPONDERANCE OF THE EVIDENCE 

Upon review, an appellate court must determine the factual 
questions de novo on the record and reach a conclusion 
independent of the findings of the trial court. Jn re Interest of 
D.M.B., 240 Neb. 349, 481 N.W.2d 905 (1992). When the 
evidence is in conflict, the appellate court may give weight to 
the fact that the trial court observed the witnesses and accepted 
one version of the facts rather than another. Jd. 

We note that much of the testimony was hearsay. For 
example, the statements made by O.L.D. to her mother, the 
neighbor, the sheriff’s deputy, and the Child Protective Services 
worker were hearsay. The State did not attempt to offer such 
testimony under the residual exception to the hearsay rule. See 
Neb. Rev. Stat. § 27-803(22) (Reissue 1989). 

Several legal principles control our de novo review of the 
proceedings in the juvenile court. Impermissible or improper 
evidence is not considered by an appellate court. Jn re Interest 
of L.H. et al., 241 Neb. 232, 487 N.W.2d 279 (1992). However, 
there is a distinction between improper or impermissible 
evidence and inadmissible evidence. Improper or impermissible 
evidence is that evidence which was properly objected to at trial, 
but which was erroneously admitted. Improper admission of 
evidence by the trial court in a juvenile court proceeding does 
not, in and of itself, constitute reversible error; a showing of 
prejudice must be made. Jn re Interest of D.S. and T.S., 236 
Neb. 413, 461 N.W.2d 415 (1990); Jn re Interest of L.H. et al., 
supra. 

Inadmissible evidence, such as hearsay, which has not been 
objected to may be considered by an appellate court because the 
party has waived the inadmissibility of the evidence by the 
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failure to raise a proper objection to the evidence. 
“If... the party against whom such evidence is offered 
consents to its introduction, or fails to object, or to insist 
upon a ruling on an objection to the introduction of such 
evidence, and otherwise fails to raise the question as to its 
admissibility, he is considered to have waived whatever 
objection he may have had thereto, and the evidence is in 
the record for consideration the same as other evidence.’ ” 
In re Interest of E.G., 240 Neb. 373, 380, 482 N.W.2d 17, 22 
(1992). Thus, although an appellate court will not consider 
improper or impermissible evidence in its de novo review of a 
juvenile court proceeding, inadmissible evidence to which a 
proper objection has not been made is evidence in the record for 
the same consideration as other evidence. 

At an adjudication hearing, the admissibility of evidence is 
governed by the customary rules of evidence in use in trials 
without a jury, Neb. Evid. R. 101 to 1103, Neb. Rev. Stat. 
§§ 27-101 to 27-1103 (Reissue 1989 & Cum. Supp. 1992). Jn re 
Interest of J.L.M. et al. , 234 Neb. 381, 451 N.W.2d 377 (1990). 
At the dispositional hearing, the Nebraska Evidence Rules do 
not apply. Jd. The requirements of due process control a 
dispositional hearing and the type of evidence which may be 
used by the State. Jn re Interest of J.L.M. et al., supra; In re 
Interest of J.S., A.C., and C.S., 227 Neb. 251, 417 N.W.2d 147 
(1987). 

Jerry VanWinkle, a counselor with Child Protective 
Services, testified that O.L.D. had told him that on more than 
one occasion her father had touched her in the vaginal area. 
O.L.D. gestured to demonstrate how her father had touched 
her. VanWinkle stated that he had experience and training to 
help him determine whether a child has been coached to make 
statements about sexual abuse. A child who is coached will 
often testify about such occurrences without showing the fear 
that would otherwise be expected. The testimony will be 
inconsistent and will lack details of the occurrence such as 
location, time, place, or other specifics. During the course of 
his investigation, VanWinkle found no evidence that O.L.D. 
had been coached, nor did he see any indication that O.L.D. 
had been influenced in any way to fabricate the report about 
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her father. Although the testimony was hearsay, there was no 
objection by E.D., and we will therefore consider such evidence 
the same as other evidence properly admitted. See Jn re Interest 
of L.H. et al, supra. 

Having considered all proper and permissible evidence in the 
record, we find that the preponderance of the evidence 
supports the decision of the juvenile court and that the findings 
of the court on the adjudication should be affirmed. 


THE DISPOSITION 

Our findings as to the adjudication dictate our decision on 
the disposition. The requirements of due process control the 
dispositional hearing. E.D. does not assign as error any denial 
of due process as to the dispositional hearing. Having 
determined that the juvenile court was correct in its order 
removing the custody of the minor children from E.D., we 
affirm the decision. 

AFFIRMED. 


WOODMEN OF THE WORLD LIFE INSURANCE SOCIETY, A NEBRASKA 
FRATERNAL BENEFIT SOCIETY, APPELLANT, V. LARRY J. PUCCIO, 
APPELLEE. 

499 N.W.2d 85 


Filed February 2, 1993. No. A-90-1075. 


I. Summary Judgment: Appeal and Error. In reviewing an order sustaining a 
motion for summary judgment, an appellate court views the evidence in a light 
most favorable to the party opposing the motion and gives that party the benefit 
of all reasonable inferences that may be deduced from the evidence. 

2. Summary Judgment. Summary judgment is properly granted only when the 
pleadings, depositions, admissions, stipulations, and affidavits in the record 
disclose that there is no genuine issue concerning any material fact or as to the 
ultimate inferences deducible from such facts and that the moving party is 
entitled to judgment as a matter of law. 

3. Summary Judgment: Proof. A party moving for summary judgment has the 
burden to show that no genuine issue of material fact exists and must produce 
sufficient evidence to demonstrate that the moving party is entitled to judgment 
as a matter of law if the evidence presented for summary judgment remains 
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uncontroverted. After the moving party has shown facts entitling it to a 
judgment as a matter of law, the opposing party has the burden to present 
evidence showing an issue of material fact which prevents a judgment as a matter 
of law for the moving party. 

4. Judgments: Appeal and Error. Regarding a question of law, an appellate court 
has an obligation to reach a conclusion independent of that of the trial court ina 
judgment under review. 

5. Contracts. The law of this state is an inherent part of every contract; every 
contract is made with reference to and subject to the existing law; and every law 
affecting the contract is read into it and becomes a part thereof. 


Appeal from the District Court for Douglas County: KEITH 
HowarbD, Judge. Affirmed. 


William Jay Riley, of Fitzgerald, Schorr, Barmettler & 
Brennan, for appellant. 


Lee R. Terry, of Schrempp & Salerno, and Darrell W. Ringer, 
of Reeder, Schuman, Ringer & Wiley, for appellee. 


Sievers, Chief Judge, MILLER-LERMAN, Judge, and WARREN, 
District Judge, Retired. 


WARREN, District Judge, Retired. 

Woodmen of the World Life Insurance Society (the Society) 
appeals from a grant of summary judgment for defendant, 
Larry J. Puccio. The Society had filed an action for declaratory 
judgment on the issue of whether Puccio had breached the 
parties’ contract by filing a legal action in West Virginia. 
Further, the Society sought declaration of the rights, status, and 
legal relations that had arisen from the contract between itself 
and Puccio. 


NATURE OF THE CASE 

Puccio filed an action against the Society in the circuit court 
for Marion County, West Virginia, alleging wrongful discharge, 
breach of contract, and outrageous conduct. In addition, 
Puccio’s wife alleged loss of consortium. The Society filed a 
motion to dismiss the West Virginia action because the venue 
was improper. The circuit court denied the Society’s motion for 
dismissal and found that the proper venue was in West Virginia. 

Subsequently, the Society filed an action for declaratory 
judgment in the district court for Douglas County, Nebraska. 


480 | NEBRASKA APPELLATE REPORTS 


The Society asked the court to declare that the venue clause in 
the contract between itself and Puccio was valid and that 
Puccio had breached the contract terms by filing an action in 
West Virginia rather than in Douglas County. 

Puccio responded by filing a motion for summary judgment 
based on res judicata, full faith and credit for the West Virginia 
court’s decision on venue, and the Nebraska Uniform 
Declaratory Judgments Act. The Society filed a cross-motion 
for partial summary judgment to declare that the contract’s 
venue clause was valid and enforceable and that Puccio had 
breached the contract by filing suit in West Virginia. The district 
court overruled the Society’s motion for partial summary 
judgment, sustained Puccio’s motion for summary judgment, 
and dismissed the Society’s petition. The Society then filed its 
notice of appeal. 


STANDARD OF REVIEW 

In reviewing an order sustaining a motion for summary 
judgment, an appellate court views the evidence in a light most 
favorable to the party opposing the motion and gives that party 
the benefit of all reasonable inferences that may be deduced 
from the evidence. Turek v. St. Elizabeth Comm. Health Ctr., 
241 Neb. 467, 488 N.W.2d 567 (1992). Moreover, summary 
judgment is properly granted only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue concerning any 
material fact or as to the ultimate inferences deducible from 
such facts and that the moving party is entitled to judgment as a 
matter of law. Barelmann vy. Fox, 239 Neb. 771, 478 N.W.2d 
548 (1992); Flamme vy. Wolf Ins. Agency, 239 Neb. 465, 476 
N.W.2d 802 (1991); Flynn v. Bausch, 238 Neb. 61, 469 N.W.2d 
125 (1991). 

A party moving for summary judgment has the burden to 
show that no genuine issue of material fact exists and must 
produce sufficient evidence to demonstrate that the moving 
party is entitled to judgment as a matter of law if the evidence 
presented for summary judgment remains uncontroverted. 
After the moving party has shown facts entitling it to a 
judgment as a matter of law, the opposing party has the burden 
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to present evidence showing an issue of material fact which 
prevents a judgment as a matter of law for the moving party. 
Western Sec. Bank v. Terry A. Lambert Plumbing, 240 Neb. 
448, 482 N.W.2d 278 (1992). 

Regarding a question of law, an appellate court has an 
obligation to reach a conclusion independent of that of the trial 
court in a judgment under review. Nebraska Builders Prod. Co. 
v. Industrial Erectors, 239 Neb. 744, 478 N.W.2d 257 (1992). 


FACTS 

Puccio, a resident of Fairmont, West Virginia, and the 
Society, a Nebraska corporation with its home office in Omaha, 
Nebraska, entered into a “Full-Time Field Representative 
Contract” effective August 1, 1987, providing for Puccio to 
solicit and sell insurance exclusively in the State of West 
Virginia. Puccio worked under that contract in West Virginia 
until his contract was terminated by the Society on January 30, 
1989. Puccio and his wife then brought suit in the circuit court 
for Marion County, West Virginia, against the Society; its area 
manager, George S. Yelich; and its West Virginia state manager, 
Grover H. Quillen, Jr., alleging wrongful discharge, breach of 
the field representative contract, loss of consortium, and 
outrageous conduct, including charges that Yelich and Quillen 
had falsely represented to the Society that Puccio was working 
in another job, resulting in the Society’s cancellation of his 
contract without the required contractual notice and without 
cause. Yelich was a resident of Fairmont, West Virginia, and 
Quillen was a resident of Charleston, West Virginia. 


DISCUSSION 

The evidence before the court on the respective motions for 
summary judgment consisted entirely of the admissions 
contained in the pleadings of the parties in the Nebraska 
declaratory judgment action and the proceedings in the West 
Virginia court, consisting of Puccio’s complaint, the Society’s 
motion to dismiss, and the ruling of the West Virginia court 
denying that motion and finding that West Virginia was a 
proper forum for the action. 

- The facts are not in dispute. The principal issue is whether 
Puccio breached the venue clause of his contract with the 
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Society by filing his action in West Virginia. The parties have 
focused much of their arguments on propositions of law 
involving res judicata, collateral estoppel, and full faith and 
credit, based on the West Virginia ruling. We believe the case is 
governed by consideration of the Nebraska Model Uniform 
Choice of Forum Act. 

The field representative contract specifically provides that it 
“is to be construed according to the laws of the State of 
Nebraska and that the exclusive venue for the pursuit of any 
legal proceeding or remedy arising out of this contract shall be 
in Douglas County, Nebraska.” 

However, in 1969, Nebraska adopted the Model Uniform 
Choice of Forum Act, incorporated in Neb. Rev. Stat. 
§§ 25-413 to 25-417 (Reissue 1989), which states in part: 

(1) If the parties have agreed in writing that an action on 
a controversy may be brought in this state and the 
agreement provides the only basis for the exercise of 
jurisdiction, a court of this state will entertain the action if 
. . . (b) this state is a reasonably convenient place for the 
trialoftheaction.... 
§ 25-414(1). West Virginia has not adopted the model act. 

The law of this state is an inherent part of every contract; 
every contract is made with reference to and subject to the 
existing law; and every law affecting the contract is read. into it 
and becomes a part thereof. Haakinson & Beaty Co. v. Inland 
Ins. Co., 216 Neb. 426, 344 N.W.2d 454 (1984). Therefore, 
§ 25-414(1) is part of the subject contract. If Nebraska is not a 
“reasonably convenient place” for Puccio’s action, the Model 
Uniform Choice of Forum Act would not require the district 
court to accept Puccio’s case, and Puccio would be free to file in 
a more convenient forum. Procedurally, Puccio, as the 
plaintiff, would have waived his objection to the forum had he 
filed in Nebraska. Therefore, in order to preserve an objection 
to venue in Nebraska, Puccio had to file elsewhere. 
Consequently, Puccio breached the venue clause of his contract 
with the Society only if Nebraska is a reasonably convenient 
place for Puccio to bring his action. 

Whether Nebraska is a reasonably convenient place for 
Puccio’s action is a question of law. Accordingly, we must 
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review the undisputed facts and make a determination 
independent of the district court’s judgment. Nebraska 
Builders Prod. Co. v. Industrial Erectors, 239 Neb. 744, 478 
N.W.2d 257 (1992). 

The facts from the pleadings show that-Puccio, a West 
Virginia resident, was hired as an insurance salesperson for one 
of the Society’s West Virginia offices. Further, Puccio worked 
for 18 months solely in West Virginia under the management of 
Yelich and Quillen, both of whom were also West Virginia 
residents. In light of these facts, a trial in Nebraska would not 
be reasonably convenient for either Puccio or for the parties 
involved from the Society’s West Virginia offices. Further, most 
of the witnesses and documents involved in this case are located 
in West Virginia. Proof of the performance or nonperformance 
of the field representative contract and cause for termination of 
the contract must come principally from West Virginia. 
Traveling to Nebraska, filing in Nebraska courts, and trying to 
coordinate a long-distance lawsuit are exactly the kind of 
inconveniences the choice of forum act is meant to address. 

Procedurally, the evidence adduced by Puccio in his motion 
for summary judgment, coupled with the pleadings, was 
sufficient to demonstrate that Puccio was entitled to judgment 
as a matter of law finding that Nebraska was not a reasonably 
convenient place for trial of the action, if that evidence 
remained uncontroverted. The Society then had the burden to 
present evidence showing an issue of material fact regarding 
reasonable convenience, which evidence would prevent a 
judgment as a matter of law for Puccio. The Society offered no 
additional evidence. 

Based on the record, we find that Nebraska is not a 
reasonably convenient place for Puccio’s action. Accordingly, 
we affirm the district court’s granting of summary judgment 
for Puccio. The district court correctly reasoned that Puccio 
could not breach his contract by asserting a right Nebraska law 
gives him to show that Nebraska is not a reasonably convenient 
place for trial of the dispute over his contract termination. The 
trial court was correct in denying the Society’s motion for 
partial summary judgment and dismissing its declaratory 
. judgment action. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. CHESTER N. DOAN, APPELLANT. 
498 N.W.2d 804 


Filed February 2, 1993. No. A-91-827. 


1. Trial: Expert Witnesses. An expert or skilled witness will be deemed qualified if, 
and only if, he or she possesses special skill or knowledge respecting the subject 
matter involved so superior to that of people in general as to make his or her 
formation of a judgment a fact of probative value. 

2. Trial: Expert Witnesses: Appeal and Error. A trial court’s factual finding that a 
witness qualifies as an expert will be upheld on appeal unless clearly erroneous. 

3. Trial: Witnesses. It is totally improper for one witness to testify as to the 
credibility of another witness. The question of any witness’ credibility is for the 
jury. 

4. Expert Witnesses: Juries. It is not for an expert to suggest to the jury how a 
witness’ testimony shall be weighed or evaluated. 

5. Trial: Expert Witnesses. Expert testimony should not be received if it appears 
the witness is not in possession of such facts as will enable him to express a 
reasonably accurate conclusion as distinguished from a mere guess or 
conjecture. The witness should not be allowed to express an opinion on an 
inadequate basis or in respect to facts not disclosed to the jury. 

6. Trial: Sexual Assault: Expert Witnesses. In a prosecution for sexual assault of a 
child, an expert witness may not give testimony which directly or indirectly 
expresses an opinion that the child is believable, that the child is credible, or that 
the witness’ account has been “validated.” 

7. Criminal Law: Trial: Juries: Evidence: Appeal and Error. In a jury trial of a 
criminal case, whether error in the admission or exclusion of evidence reaches a 
constitutional dimension or not, an erroneous evidential ruling results in 
prejudice to the defendant unless the State demonstrates that the error was 
harmless beyond a reasonable doubt. 

8. Trial: Juries: Appeal and Error: Words and Phrases. Harmless error exists when 
a review of the entire record shows that the erroneous admission of the evidence 
did not materially influence the jury or affect a substantial right of the 
defendant. 

9. Trial: Juries: Evidence: Appeal and Error. Erroneously admitting evidence is 
harmless when such evidence is cumulative and other properly admitted 
evidence supports the finding by the jury. 


Appeal from the District Court for Douglas County: J. 
PATRICK MULLEN, Judge. Reversed and remanded for a new 
trial. 

J.S. Barrett for appellant. 


Don Stenberg, Attorney General, and David T. Bydalek for 
appellee. 
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SIEVERS, Chief Judge, and CONNOLLY and WRIGHT, Judges. 


SIEVERS, Chief Judge. 
INTRODUCTION 

Chester N. Doan was convicted by a jury of sexual assault of 
a child, in violation of Neb. Rev. Stat. § 28-320.01 (Reissue 
1989), and sentenced to 3 years’ imprisonment. This appeal 
raises the following four issues: (1) the standard by which atrial 
court determines whether a witness qualifies as an expert, in 
this case a counselor of a sexually abused child; (2) the 
admissibility of expert testimony on behavior typically seen in 
child sexual abuse victims; (3) the extent to which a counselor 
can testify to what he or she has been told by a child; and (4) 
whether a counselor can comment on the credibility of a 
child-victim by testimony that the child’s claim of abuse was 
“validated.” 


FACTUAL SETTING 

The child, A.K., was 4'/2 years old during the summer of 
1990, and she resided with her parents, who both worked 
during the day on Tuesdays. On Tuesdays, A.K.’s care from 
8 a.m. until approximately 10:45 a.m. was provided by her 
grandmother Claudia. Claudia would then take the child to 
A.K.’s great-grandmother Marie, who would care for A.K. 
from approximately 10:45 a.m. until 2:30 or 3 p.m., when 
Claudia would return for her. Doan resided with Marie as an 
untrained “male nurse” and errand runner, in addition to his 
job at a Holiday Inn in Omaha. However, during the summer of 
1990, Doan was not working at the motel, as he had sustained 
an on-the-job injury in April. 

On Tuesday, August 28, 1990, A.K. first claimed during a 
casual conversation with Claudia that she had been subjected to 
improper sexual contact by Doan. As they were preparing to go 
to Marie’s, A.K. asked Claudia if Doan would be at her 
great-grandmother’s apartment. Claudia answered that “ ‘he 
might be’ ” and asked whether A.K. enjoyed playing with 
Doan, to which A.K. responded, “ ‘Yes, but sometimes 
Chester pulls his pants down.’ ” A.K. further told Claudia that 
Doan had shown her “ ‘his front’ ” and that he sometimes put 
“ ‘his hand in my pants.’ ” Claudia called A.K.’s mother, who 
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came immediately and talked with A.K., who reported that 
Doan would “pull his pants down and rumble his private parts 
on her back, [and] touch her private parts with his fingers.” 

At trial, A.K. testified that Doan had pulled down her pants, 
touched her “private parts” with his hands, and touched her 
with his private parts. A.K. testified that this had occurred 
three times, all at her great-grandmother’s, either in Marie’s 
bedroom or in the kitchen. 

Doan’s testimony at trial was that he had not ever touched the 
child and that he was rarely inside the apartment when the child 
was there, except for at lunchtime. Marie testified that she was 
with or watching A.K. at all times and that it was simply 
impossible for Doan to have ever been alone with A.K. 

The defense was supported by Marie’s son, Gene, a part-time 
resident of this five-room, two-bedroom apartment. The son 
maintained a “home office” in one of the bedrooms. The son 
said that he took every Tuesday off from work during the 
summer of 1990, that he was at the apartment each Tuesday, 
and that A.K. and Doan were never alone. Marie’s cleaning 
woman, who worked 1 to 4 p.m. every Tuesday during the 
summer until the end of July, testified that she never saw A.K. 
alone and that “Marie was always there with her.” The cleaning 
woman also testified that Marie’s son was also always there. 
Finally, the defense called Evelyn Kelley, a dance teacher near 
retirement, who was 2 months short of her 90th birthday at the 
time of trial. Kelley related that she had known Doan for 30 
years and that he had worked for her for over 10 years during 
the 1960’s and early 1970’s at her dance studio. Kelley related 
that Doan had helped her teach numerous classes of 3- to 
8-year-old children, and she described his conduct with these 
small children as “above reproach.” 


THE COUNSELOR 
The State called as its witness Patricia Blau, who first talked 
with A.K. on January 30, 1991, 5 months after A.K.’s initial 
report of sexual assault. Blau had received a bachelor’s degree 
in psychology in 1984 from Fort Hays State University in Hays, 
Kansas, and a master’s degree in counseling from the University 
of Nebraska at Omaha on an unspecified date. She had worked 
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for Systems Associates for 7 years (presumably since her 
graduation in 1984) and testified that she had been in school 
most of the time while she was working (allowing the inference 
that her master’s degree was recently conferred). Blau’s 
employer, Systems Associates, provided inpatient and 
outpatient counseling for individuals, groups, families, and 
married persons. With respect to her duties, Blau testified that 
she assesses the needs of people, devises a counseling treatment 
plan with the assistance of a supervising psychiatrist, and then 
proceeds with the process of treatment. — 

The balance of the evidence in the record as to Blau’s 
qualifications is as follows: 

Q. Do you subscribe to any professional journals that 
deal with child sexual abuse? 

A. Our office does, yes. 

Q. And do you keep up on the current state of the 
literature in the area of child sexual abuse? 

A. Yes. 

Q. What percentage of your time would you say you 
devote to child sexual abuse? In the last seven years what 
percentage of your time? 

A. In the last seven years? In terms of child sexual 
abuse, probably I’ve had more experience with that in the 
last four years. My primary interest before was in 
suicidology, and then I expanded that out, so the last four 
years I’ve been pretty well focused on the sexual aspect of 
that. Probably 60 — 50 to 60 percent of my time and my 
case load deals with people that have been sexually 
abused, children that have been sexually abused. 


Q. Can you estimate the number of children you have 
talked to that have complained of being sexually abused? 
A. Probably about 35 to 40. 

Blau then testified to the characteristics that are typically 
seen in sexually abused children as well as the difference 
between adults and children with respect to perception and 
verbal skills when responding to questions. Over objection as a 
conclusion without proper foundation, she confirmed the 
prosecutor’s inquiries as to whether it is not “unusual for a child 
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not to have reported an incident of sexual abuse by a friend 
immediately” and whether it is not “unusual for a child to not 
be visably [sic] upset when first reporting sexual abuse by a 
friend.” Blau testified that she evaluates as to “‘whether or not I 
believe they’ve been abused or not.” Blau testified over a 
hearsay objection about the history she had obtained from 
A.K. The trial court then granted a continuing objection to 
further testimony from Blau, on grounds of hearsay and 
insufficient foundation. After that continuing objection was 
granted, Blau testified further about the history from A.K. and 
A.K.’s physical appearance and reactions while recounting the 
alleged abuse, finally stating that she had received “validation” 
of the child’s account of sexual abuse. 


ASSIGNMENT OF ERROR 

Doan assigns the following as error: “The Trial Court erred 
in overruling the defendant-appellant’s objection to the expert 
testimony,” together with a claim of excessive sentence. From 
this assignment, Doan argues that Blau should not have been 
allowed to testify, as she was not qualified, and further that his 
objections to her testimony on grounds of hearsay and lack of 
foundation should have been sustained. 


QUALIFICATIONS OF COUNSELOR AS EXPERT 
The standard for qualifying an expert and for our review of 
the trial court’s decision to allow such testimony is found in 
Brown v. Farmers Mut. Ins. Co., 237 Neb. 855, 468 N. W.2d 105 

(1991). 

No exact standard is possible for fixing the 
qualifications of an expert or skilled witness. Herman v. 
Lee, 210 Neb. 563, 316 N.W.2d 56 (1982). An expert or 
skilled witness will be deemed qualified if, and only if, he 
or she possesses special skill or knowledge respecting the 
subject matter involved so superior to that of men in 
general as to make his or her formation of a judgment a 
fact of probative value. Northern Nat. Gas Co. v. Beech 
Aircraft Corp., 202 Neb. 300, 275 N.W.2d 77 (1979); 
Mathine v. Kansas-Nebraska Nat. Gas Co., Inc., 189 
Neb. 247, 202 N.W.2d 191 (1972). A trial court’s factual 
finding that a witness qualifies as an expert will be upheld 
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on appeal unless clearly erroneous. 
Brown, 237 Neb. at 866, 468 N. W.2d at 113-14. 

Northern Nat. Gas Co. v. Beech Aircraft Corp., 202 Neb. 
300, 275 N.W.2d 77 (1979), which Brown cites, refers to the trial 
court’s discretion as “large discretion” when it determines 
whether qualifications have been established for an expert. 
Northern Nat. Gas Co., 202 Neb. at 306, 275 N.W.2d at 8&1. 
Under this standard, we cannot say that the trial court was 
clearly wrong in allowing Blau to testify. By her education and 
work experience, she had knowledge superior to that of people 
in general, so that her opinions had probative value sufficient to 
allow her to testify. However, the scope of that testimony is not 
without limits. 

We observe that the Nebraska Supreme Court in State v. 
Roenfeldt, 241 Neb. 30, 486 N.W.2d 197 (1992), quoted with 
approval from the Illinois Court of Appeals in People v. 
Nelson, 203 Ill. App. 3d 1038, 561 N.E.2d 439 (1990): “ ‘[FJlew 
jurors have sufficient familiarity with child sexual abuse to 
understand the dynamics of a sexually abusive relationship,’ 
and ‘the behavior exhibited by sexually abused children is often 
contrary to what most adults would expect.’ ” Roen/feldt, 241 
Neb. at 39, 486 N.W.2d at 204. In affirming the trial court’s 
determination that Blau was qualified to testify as an expert, we 
are of the opinion that her qualifications, at least those elicited 
by the State, were quite limited, requiring caution in the scope 
of her testimony. Nonetheless, given the district court’s broad 
discretion in the determination of whether an expert is qualified 
to testify, we cannot say that the district court was clearly wrong 
in finding her qualified. 


VALIDATION TESTIMONY BY COUNSELOR 

We now turn to the issue which we have determined to be 
dispositive and which requires a reversal of Doan’s conviction. 
Most jurisdictions allow an expert to testify about the profile of 
a child abuse victim or what is called Child Sexual Abuse 
Accommodation Syndrome (CSAAS), and indeed, such 
syndrome testimony was approved by the Nebraska Supreme 
Court in Roenfeldt. Accord, State vy. Newman, 109 N.M. 263, 
784 P.2d 1006 (N.M. App. 1989); State v. R.W., 104.N.J. 14, 
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514 A.2d 1287 (1986). See, also, State v. J.Q., 252 N.J. Super. 
11, 31, 599 A.2d 172, 183 (1991) (asserting that limited use of 
CSAAS testimony has received “nearly universal judicial 
approval in other jurisdictions” and citing cases from 24 states 
in support of that proposition). The evidence of CSAAS is 
usually admitted under evidence code provisions similar or 
identical to Neb. Rev. Stat. § 27-702 (Reissue 1989) as 
“assist[ing] the trier of fact to understand the evidence.” 

The rationale is that CSAAS evidence is rehabilitative, as it 
assists the jury’s understanding of the behavior of child abuse 
victims, which the ordinary juror would probably find 
inconsistent with the conclusion that abuse had occurred. The 
behaviors which experts have said are commonly observed in 
sexually abused children are secrecy, helplessness, 
accommodation, delayed and unconvincing disclosure, and 
recantation. See Roland Summit, The Child Sexual Abuse 
Accommodation Syndrome, 7 Child Abuse & Neglect 177 
(1983). As said in J.Q., such testimony is admissible not to 
prove abuse of the child, but to explain certain behaviors of the 
child and to rebut the implied or express defense assertion that 
the child is lying. The New Jersey Superior Court, appellate 
division, cogently reasoned that “‘{ijts basic purpose is to dispel 
the idea that secrecy, belated disclosure and/or recantation have 
the same negative implications in a child abuse case as they 
would where an offense against an adult is concerned.” J.Q., 
252 N.J. Super. at 28, 599 A.2d at 181. The purpose of the 
evidence is to explain the “ ‘superficially bizarre behavior by 
identifying its emotional antecedents [which] could help the 
jury better assess the witness’s credibility.’ ” Id. at 29, 599 A.2d 
at 181 (quoting State v. Middleton, 294 Or. 427, 657 P.2d 1215 
(1983)). 

Blau gave testimony which, although not so labeled, would 
be considered as CSAAS or rehabilitative testimony, e.g., 
whether it is unusual for a child to not be upset when first 
reporting abuse or unusual for a child to not immediately 
report it. However, when the testimony goes beyond explaining 
the child’s behavior by use of CSAAS testimony and asserts, 
directly or indirectly, that the child has in fact been abused or 
that the child is telling the truth, then many courts hold that 
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such evidence goes too far, and its admission constitutes 
reversible error. 

The scholarly opinion of Judge Long holds as follows in 
J.Q., 252 N.J. Super. at 43, 599 A.2d at 189: 

In light of the state of social science research and case 
law as of this writing, we hold that CSAAS evidence is 
generally reliable to explain secrecy, belated disclosure and 
recantation by a child sex abuse victim; that syndrome 
evidence including CSAAS is not reliable to prove that sex 
abuse, in fact, occurred; and that an expert social science 
witness has neither the legal authority nor the scientific 
qualifications to opine as to the truthfulness of the 
statement of another witness. 

We believe that this succinctly and correctly states how such 
evidence should be treated in the State of Nebraska. There is 
substantial support for the New Jersey view. In State v. Gokey, 
154 Vt. 129, 574 A.2d 766 (1990), the court held that a 
psychologist’s expert testimony that an alleged victim of sexual 
abuse had in fact been abused by the defendant exceeded 
permissible bounds. In Gokey, the State sought to uphold the 
evidence as profile or syndrome evidence. In rejecting that 
claim, heavy reliance was placed upon a Nebraska Law Review 
article which exhaustively treats the subject. See John E.B. 
Myers et al., Expert Testimony in Child Sexual Abuse 
Litigation, 68 Neb. L. Rev. 1 (1989). 

Myers and colleagues warn of the special danger of the 
expert inferring the occurrence of sexual abuse from the 
presence of characteristics known as Child Sexual Abuse 
Accommodation Syndrome. According to these authors, 
the syndrome is not “a diagnostic device. The syndrome 
does not detect sexual abuse. Rather, it assumes the 
presence of abuse, and explains the child’s reactions to it. . 
.. Thus, the accommodation syndrome is not probative of 
abuse.” [Citation omitted.] More generally, these authors 
conclude: “At the present time, experts have not achieved 
consensus on the existence of a psychological syndrome 
that can detect child sexual abuse.” [Citation omitted.] 
Limited reference to the syndrome may be appropriate, 
however: “The syndrome helps explain why many 
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sexually abused children delay reporting their abuse, and 
why many children recant allegations of abuse and deny 
that anything occurred. If use of the syndrome is confined 
to these rehabilitative functions, the confusion clears, and 
the accommodation syndrome serves a useful forensic 
function.” 


Gokey, 154 Vt. at 135-36, 574 A.2d at 769. 


The Vermont court analyzed the matter under their version 


of § 27-702, identical to Nebraska’s, holding: 


Under V.R.E. 702, a qualified expert may offer 
“scientific, technical, or other specialized knowledge” if it 
will “assist the trier of fact to understand the evidence or 
to determine a fact in issue.” The expert here was qualified 
to testify only on her specialized knowledge of the effects 
of sexual abuse on children, and, at most, to give her 
opinion on whether this child fit the profile of a sexually 
abused child in certain respects. She was not qualified and 
was not possessed of “scientific, technical, or other 
specialized knowledge” pertaining to the credibility of this 
witness and the guilt or innocence of this defendant. These 
are matters, in our system of criminal law, that are 
reserved for the jury. [Citations omitted.] An expert was 
hardly required to “assist the trier of fact” in drawing 
inferences from the child’s account of the abuse. Any lay 
person is adequate to the task. “[O]nce the emotional 
antecedents underlying the victim’s behavior are 
explained, ‘the jury needs nothing further from the 
expert.’ ” 


Gokey, 154 Vt. at 139-40, 574 A.2d at 771. 


In State v. Catsam, 148 Vt. 366, 534 A.2d 184 (1987), the 


court dealt with profile evidence in a child sexual abuse case, as 
well as evidence from a mental health clinician that children 
with posttraumatic stress disorder (PTSD) do not make up 
stories of sexual abuse and that the victim in the case suffered 
from PTSD. The profile evidence was not challenged on 
appeal, but the conclusion about truthfulness was challenged as 
an expert opinion on the credibility of the complaining witness 
which usurped the jury’s function. The court found that the 
expert’s testimony was objectionable: 
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When viewed as a whole, the testimony of Ms. Termini 
was tantamount to a direct comment that the complainant 
was telling the truth about the alleged sexual assault for 
which the defendant was charged. By testifying first that 
sufferers of PTSD generally do not fabricate claims of 
sexual abuse, and then that the complainant suffers from 
PTSD, her testimony left one clear and unmistakable 
inference to be drawn: the complainant would not 
fabricate this allegation. The fact that the expert does not 
testify directly to the ultimate conclusion does not 
ameliorate the difficulty with the opinion on credibility. 
Other courts have concluded, as do we, that expert 
testimony that child victims of sexual-abuse generally tend 
not to fabricate incidents of abuse is the equivalent of a 
direct comment on the credibility of the testifying 
complainant. 

Id. at 370, 534 A.2d at 187-88. 

The court in Catsam said that this type of evidence cannot 
come in under § 27-702, as it does not “ ‘assist the trier of fact 
to understand the evidence or to determine a fact in issue,’ ” 
because truthfulness is generally not a fact in issue and because 
such testimony tends to lend an “ ‘improper “aura of special 
reliability and trustworthiness” to the complainant’s 
testimony. ” Catsam, 148 Vt. at 371, 534 A.2d at 188. In State 
v. Myers, 382 N.W.2d 91 (Iowa 1986), admission of expert 
testimony that children rarely lie about sexual abuse was 
reversible error, as “the opinion testimony crossed that ‘fine but 
essential’ line between an ‘opinion which would be truly helpful 
to the jury and that which merely conveys a conclusion 
concerning defendant’s legal guilt.’ ” Jd. at 98 (quoting State v. 
Horton, 231 N.W.2d 36 (Iowa 1975)). In State v. J.Q.,252N.J. 
Super. 11, 599 A.2d 172 (1991), the court said that the most 
dangerous aspect of expert opinion testimony that the 
complainant is telling the truth is that the opinion testimony is 
scientifically unreliable, as there is no scientific foundation for 
this evaluation of credibility, because an expert is no better 
qualified than a lay person to assess witness credibility. The 
New Jersey court then recounts that 22 states have rejected the 
expert stamp of truthfulness on a complainant’s account of 
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sexual abuse. 

Although Nebraska has not ruled directly on validation by a 
therapist or counselor in a child sexual abuse case, the court in 
State v. Smith, 241 Neb. 311, 488 N.W.2d 33 (1992), considered 
a police officer’s testimony that she believed the 13-year-old 
victim of sexual assault. The court held: “ ‘[I]t is totally 
improper for one witness to testify as to the credibility of 
another witness. The question of any witness’ credibility is for 
the jury.” ” Jd. at 319, 488 N.W.2d at 38 (quoting State v. 
Beermann, 231 Neb. 380, 436 N. W.2d 499 (1989)). 

In State v. Roenfeldt, 241 Neb. 30, 486 N.W.2d 197 (1992), a 
counselor was allowed to testify to statements made by the 
victim, but for the purpose of establishing prior consistent 
statements under Neb. Rev. Stat. § 27-801(4)(a)(ii) (Reissue 
1989), to rebut defendant’s claim that the witness’ trial 
testimony was fabrication. In addition, the court in Roenfeldt 
approved the admission of Dr. Barbara Sturgis’ testimony (her 
field of expertise being unspecified in the opinion) as to the 
symptoms, behaviors, and feelings generally exhibited by 
children who have been sexually abused, even though the 
testimony was not premised upon an examination of the 
child-victim. The basis for the admission was said to be 
§ 27-702, as the testimony was found to be relevant in assisting 
the trier of fact in deciding the issue in the case, whether the 
child had been sexually assaulted. Importantly, the court noted 
that Dr. Sturgis did not give an opinion as to whether the child 
“had indeed been sexually abused, nor did she attest to the 
likelihood of B.W.’s [the victim’s] veracity or truthfulness.” 
Roenfeldt, 241 Neb. at 39, 486 N. W.2d at 204. 

We view Roenfeldt as pointing the way to the conclusion we 
‘reach. In State v. Ammons, 208 Neb. 812, 305 N.W.2d 812 
(1981), the Supreme Court upheld the exclusion of a 
psychologist’s testimony that eyewitness testimony tends to be 
inaccurate and unreliable. The court said that this expert 
testimony offered by the defendant would not aid the trier of 
fact in understanding the evidence or determining a fact in 
issue, the criteria for admissibility under § 27-702, and that 
therefore the district court had properly excluded the testimony. 

The court later succinctly explained Ammons in State v. 
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Trevino, 230 Neb. 494, 432 N.W.2d 503 (1988), saying that it 

“stands for the proposition that it is not for an expert to suggest 

to the jury how a witness’ testimony shall be weighed or 

evaluated.” Id. at 517, 432 N.W.2d at 520. Although it speaks of 

eyewitness reliability, we find the reasoning of the Supreme 

Court in Trevino to be valuable guidance here: 
It is not the research behavioral social scientist who is in a 
position to assess a specific witness’ reliability; the jury, 
which views the witness as an individual, is best able to 
collectively determine, on the basis of common human 
experience as yet unsurpassed by laboratory research, how 
to weigh what an individual witness has to say. 

Id. at 518, 432 N.W.2d at 520. 

We now turn to Blau’s validation testimony: 

[T]he validation I got in terms of what actually happened 
was that she would talk to me about it. Her body would 
move. She kind of had this humping motion which is the 
linking of the verbal expression and the behavioral 
expression, and so this is how I get validation about what 
happens. 


[T]o validate the abuse, I asked her about things that 
were going on at home with her, if she was scared to be by 
herself or if she was having nightmares and those kinds of 
things, and she validated a lot of that. 

The dictionary definition of validate is to “substantiate; 
confirm... .2.to give legal force to; legalize. 3. to give official 
sanction, confirmation, or approval to... .” Webster’s 
Encyclopedic Unabridged Dictionary of the English Language 
1578 (1989). The testimony which we have quoted was a direct 
comment by one portrayed as an expert in child sexual abuse 
that A.K.’s account of abuse by Doan was believable and 
credible. Such testimony from Blau packs a persuasive punch 
because it puts the jury in the posture of “if the child sexual 
abuse expert believes A.K., who are we to conclude otherwise.” 

The objection to the validation testimony was on grounds of 
hearsay and foundation. The foundational objection should 
have been sustained. In Clearwater Corp. v. City of Lincoln, 
202 Neb. 796, 277 N. W.2d 236 (1979), the Supreme Court held: 
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Expert testimony should not be received if it appears 
the witness is not in possession of such facts as will enable 
him to express a reasonably accurate conclusion as 
distinguished from a mere guess or conjecture. The 
witness should not be allowed to express an opinion on an 
inadequate basis or in respect to facts not disclosed to the 
jury. 

Id. at 804, 277 N.W.2d at 241. 

When the proper foundation is not present to enable an 
expert to express a reasonably accurate conclusion, the 
testimony should not be received. See Latek v. K Mart Corp., 
224 Neb. 807, 401 N.W.2d 503 (1987). In the case at hand, there 
was no showing that Blau had the underlying expertise to 
validate A.K.’s account of sexual abuse, even if such testimony 
could be received, which it cannot. The objection on 
foundation should have been sustained. 

We hold that in a prosecution for sexual assault of a child, an 
expert witness may not give testimony which directly or 
indirectly expresses an opinion that the child is believable, that 
the child is credible, or that the witness’ account has been 
validated. Accordingly, we hold that it was error for the district 
court to admit Blau’s testimony of validation. 

We now address whether the admission of this testimony 
from Blau is reversible error. The law is well established that ina. 
jury trial of a criminal case, whether error in the admission or 
exclusion of evidence reaches a constitutional dimension or not, 
an erroneous evidential ruling results in prejudice to the 
defendant unless the State demonstrates that the error was 
harmless beyond a reasonable doubt. State v. Coleman, 239 
Neb. 800, 478 N.W.2d 349 (1992). Harmless error exists when a 
review of the entire record shows that the erroneous admission 
of the evidence did not materially influence the jury or affect a 
substantial right of the defendant. Jd. Thus, erroneously 
admitting evidence is harmless when such evidence is 
cumulative and other properly admitted evidence supports the 
finding by the jury. State v. Cox, 231 Neb. 495, 437 N.W.2d 134 
(1989). 

Consistent with those standards, we have reviewed the entire 
record in this case. In summary, this case involves allegations of 
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sexual contact occurring at the child’s great-grandmother’s 
apartment, where she was babysat for 3 to 4 hours each Tuesday 
during the summer of 1990. The great-grandmother and her son 
testified that they were present at all times and that the child was 
never alone with Doan. The cleaning woman, who worked in 
this small apartment on Tuesday afternoons for two-thirds of 
the summer, testified that the great-grandmother was always 
with the child. Doan denies any sexual contact whatsoever with 
the child and asserts that he was only in the apartment at 
lunchtime when the child was present. Therefore, we have an 
allegation of abuse which could only have occurred on certain 
days at a certain place, but three other adults who were present 
at the pertinent times and place provide support for Doan’s 
denial. 

The prosecution’s case rests entirely upon A.K.’s account of 
abuse, and if it is not found credible by a jury, there is no other 
evidence upon which to convict Doan. Thus, the evidence 
cannot be said to be cumulative, since there was only A.K.’s 
testimony and Blau’s validation of it. Given these 
circumstances, we cannot say that the erroneous admission of 
this evidence was harmless error beyond a reasonable doubt. 
The trial came down to a question of “Who do you believe?” 
The admission of expert testimony that the child’s account of 
abuse had been validated was not harmless error. 

We leave for another day or a higher court the matter of the 
extent to which the medical diagnosis and treatment exception 
to the hearsay rule, Neb. Rev. Stat. § 27-803(3) (Reissue 1989), 
allows a counselor or therapist such as Blau to testify to what 
the child-victim had told her some 5 months after the alleged 
assault. 

Doan’s conviction is reversed, and the matter is remanded for 
anew trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 
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1, Workers’ Compensation: Evidence: Appeal and Error. A decision by the 
Workers’ Compensation Court after rehearing has the same force and effect asa 
jury verdict, and findings of fact will not be set aside on appeal unless, after 
reviewing the record in the light most favorable to the successful party, an 
appellate court determines that those findings are clearly erroneous. 

2. Workers’ Compensation. One of the requirements for awarding vocational 
rehabilitation is that there is a reasonable probability that with appropriate 
training, rehabilitation, or education a person entitled to compensation may be 
rehabilitated to the extent that he can become gainfully employed or can increase 
his earning capacity. 

3. ___. An obvious requirement of a plan of vocational rehabilitation is that the 
injured party cooperate with the rehabilitation program. Mere physical presence 
in a program does not necessarily establish cooperation or participation in the 
plan. : 

. An employee’s past performance in a program of vocational 

rehabilitation may be considered by the Workers’ Compensation Court in 

determining whether to award further rehabilitation benefits. 


Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed. 


Hal W. Anderson, of Berry, Anderson, Creager & 
Wittstruck, for appellant. 


John R. Hoffert, of Knudsen, Berkheimer, Richardson & 
Endacott, for appellee. 


SIEVERS, Chief Judge, and CONNOLLY and WRIGHT, Judges. 


WRIGHT, Judge. 

Michael Warburton appeals the decision of the Workers’ 
Compensation Court which found that he was not a fit and 
proper candidate for vocational rehabilitation because his 
cooperation in previous rehabilitation efforts had been less 
than satisfactory. 

Warburton appeals the court’s refusal to award further 
vocational rehabilitation benefits, and M & D Construction 
Co. cross-appeals the court’s failure to reduce or otherwise limit 
Warburton’s compensation for loss of earning capacity because 
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of his failure to cooperate in his vocational rehabilitation. 


STANDARD OF REVIEW 

A decision by the Workers’ Compensation Court after 
rehearing has the same force and effect as a jury verdict, and 
findings of fact will not be set aside on appeal unless, after 
reviewing the record in the light most favorable to the successful 
party, an appellate court determines that those findings are 
clearly erroneous. Foreman v. State, 240 Neb. 716, 483 N.W.2d 
752.(1992). 


FACTS 

Warburton was employed by M & D as a bricklayer when he 
was involved in an accident arising out of and in the course of 
his employment. He was earning $11 per hour for a 40-hour 
week. After the accident, surgery on his back resulted in 
limitations on his physical activities, including no repetitious 
bending and lifting and no lifting in excess of 25 pounds. 

Warburton was awarded vocational rehabilitation, and 
Immanuel Medical Center administered achievement tests, 
literacy tests, work sample studies, and interest assessments. 
Rehabilitation counselors retained by M & D’s insurer assisted 
Warburton for more than a year. The Nebraska Division of 
Rehabilitation Services worked in conjunction with private 
rehabilitation consultants to assist Warburton, who decided to 
pursue employment in the neon sign business. A tour of a neon 
sign company was arranged, a labor market survey was 
conducted, and training facilities were identified and 
investigated. Warburton’s treating physician was consulted, 
and he advised that Warburton was capable of handling the 
physical demands of the training and the job. 

A specific training program was developed and approved. 
The compensation insurance carrier agreed to pay temporary 
total disability as well as the tuition of $4,000. Warburton’s 
expert witness admitted that the vocational rehabilitation plan 
was good for Warburton. 

The training program was located in Wisconsin, and soon 
after Warburton’s enrollment, he attempted to withdraw so that 
he could work in a neon sign business with his roommate. This 
idea was rejected by Warburton’s vocational rehabilitation 
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advisors, and he was re-enrolled in school. Subsequently, 
Warburton had an altercation with two instructors, and he 
called his Nebraska vocational rehabilitation counselor because 
he feared he was going to be kicked out of school. His 
cooperation and study habits worsened, with the result being 
that the school sent a letter to Warburton’s vocational 
rehabilitation counselor, advising him that Warburton’s 
attitude and work habits were such that “going any further 
would not be in our best interest or the State of Nebraska 
Rehab.” The president of the school stated that Warburton had 
become the worst student he had ever tried to train in his 10 
years of teaching. Warburton’s attitude was also affecting the 
other students. 

Warburton’s program of study was terminated. After leaving 
the training in Wisconsin, Warburton returned to McCook, 
Nebraska, and completed no additional training. He has had no 
employment since January 1991 other than his work as a 
bartender in McCook. 

The Workers’ Compensation Court three-judge panel 
awarded Warburton benefits of $245 per week for 593/7 weeks 
of temporary total disability and $132 per week for 2404/7 
weeks for a 45-percent permanent loss of earning power, less 
credit to M & D of $24,402.05. The court found that Warburton 
was not a fit and proper candidate for vocational rehabilitation 
because his cooperation in previous rehabilitation efforts had 
been less than satisfactory and declined to award further 
vocational rehabilitation benefits. 


ANALYSIS 

The findings of fact by the Workers’ Compensation Court 
have the same force and effect as a jury verdict in a civil case 
and will not be set aside on appeal where there is sufficient 
evidence to support them. Luehring v. Tibbs Constr. Co., 235 
Neb. 883, 457 N. W.2d 815 (1990). Factual determinations made 
by the Workers’ Compensation Court will not be set aside on 
appeal unless those determinations are clearly erroneous. 
Foreman v. State, 240 Neb. 716, 483 N.W.2d 752 (1992). 

Warburton contends that the evidence is insufficient to 
support the Workers’ Compensation Court’s denial of further 
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vocational rehabilitation benefits. In testing the sufficiency of 
evidence to support findings of fact made by the Workers’ 
Compensation Court after rehearing, the evidence must be 
considered in the light most favorable to the successful party. 
Hernandez v. Hawkins Constr. Co. , 240 Neb. 129, 480 N.W.2d 
424 (1992). For Warburton to succeed in this appeal, the 
three-judge panel’s finding that he was not entitled to further 
vocational rehabilitation benefits must be clearly erroneous. 

Warburton argues that because the previous plan did not 
specifically require his cooperation, further rehabilitation 
benefits could not be denied if his cooperation in the plan was 
unsatisfactory. He cites Paris v. J. A. Baldwin Mfg. Co., 216 
Neb. 151, 342 N.W.2d 198 (1984). In Paris, the award was 
subject to the condition that if the plaintiff did not cooperate in 
a reasonable plan, the court could reduce or suspend the 
compensation payable to the plaintiff. Paris did not establish a 
rule that cooperation must be specifically required in the plan 
of rehabilitation before the court may sanction an employee’s 
noncooperation with the rehabilitation plan. 

An obvious requirement of a plan of vocational 
rehabilitation is that the injured party cooperate with the 
program. Mere physical presence in a program does not 
necessarily establish cooperation or participation in the plan. 
Cooperation is essential in a plan of vocational rehabilitation, 
as evidenced by Neb. Rev. Stat. § 48-162.01 (Reissue 1988), 
which gives the court the authority to suspend, reduce, or limit 
compensation otherwise payable under the Nebraska Workers’ 
Compensation Act if the injured employee, without reasonable 
cause, refuses to undertake the rehabilitation, training, or 
educational program. The facts clearly support the finding of 
the court that Warburton did not cooperate with the plan for his 
rehabilitation. The findings of fact by the Workers’ 
Compensation Court will not be set aside on appeal unless an 
appellate court determines the findings to be clearly erroneous. 
Foreman v. State, supra. 

Whether Warburton is entitled to further rehabilitation 
benefits is a question of fact. See Pollock v. Monfort of 
Colorado, 221 Neb. 859, 381 N.W.2d 154 (1986). In making 
such a determination, we find that an employee’s past 
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performance in a program of vocational rehabilitation may be 
considered by the Workers’ Compensation Court in 
determining whether to award further benefits. One of the 
requirements for awarding vocational rehabilitation is that 
there is a reasonable probability that with appropriate training, 
rehabilitation, or education a person entitled to compensation 
may be rehabilitated to the extent that he can become gainfully 
employed or can increase his earning capacity. § 48-162.01. 
Common sense tells us that past performance in a rehabilitation 
program can be used as a basis for such an evaluation. 

We find no merit in Warburton’s argument, and the decision 
of the three-judge panel of the Workers’ Compensation Court 
is affirmed. 


CROSS-APPEAL 

We now address the cross-appeal of M & D. M & D contends 
the Workers’ Compensation Court erred in failing to reduce or 
limit the compensation payable to Warburton because of his 
failure to cooperate in his own vocational rehabilitation. 

Section 48-162.01(6) provides that the Workers’ 
Compensation Court may suspend, reduce, or limit 
compensation if a worker refuses to be rehabilitated. The 
Workers’ Compensation Court is not required to take that 
action, and we find no error in the court’s failing to reduce the 
amount of the disability benefits payable to Warburton. The 
cross-appeal is dismissed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. Guy C. DAVIS, APPELLANT. 
500. N.W.2d 852 


Filed February 9, 1993. No. A-91-1133. 


1. Criminal Law: Directed Verdict. In a criminal case a court can direct a verdict 
only when (1) there is a complete failure of evidence to establish an essential 
element of the crime charged, or (2) evidence is so doubtful in character, lacking 
probative value, that a finding of guilt based on such evidence cannot be 
sustained. 
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2. Convictions: Appeal and Error. In determining whether evidence is sufficient to 
sustain a conviction in a jury trial, an appellate court does not resolve conflicts 
of evidence, pass on credibility of witnesses, evaluate explanations, or reweigh 
evidence presented to a jury, which are within a jury’s province for disposition. A 
verdict in a criminal case must be sustained if the evidence, viewed and construed 
most favorably to the State, is sufficient to support that verdict. 

3. Rules of Evidence. The admission of evidence is controlled by rule and not by 
judicial discretion, except where judicial discretion is a factor involved in 
assessing admissibility. 

. Error may not be predicated upon a ruling which admits or excludes 

evidence unless a substantial right of the party is affected. 

5. Jury Instructions: Appeal and Error. The jury instructions given must be read 
together, and if taken as a whole they correctly state the law, are not misleading, 
and adequately cover the issues, there is no prejudicial error. 

6. Jury Instructions. Modifications to a pattern jury instruction will not 
necessarily require reversal. 

7. Jury Instructions: Proof: Appeal and Error. In an appeal based on the claim of 
an erroneous instruction, the appellant has the burden to show that the 
questioned instruction was prejudicial or otherwise adversely affected a 
substantial right of the appellant. 

' 8. Sentences: Sexual Assault. A consideration which must be borne in mind 

regarding sentencing is the fact that sexual assaults on children are extremely 
serious and deplorable crimes. 


Appeal from the District Court for Lancaster County: 
JEFFRE CHEUVRONT, Judge. Affirmed. 


James R. Mowbray, of Mowbray & Walker, P.C., for 
appellant. 


Don Stenberg, Attorney General, and Mark D. Starr for 
appellee. 


HANNON, IRWIN, and MILLER-LERMAN, Judges. 


IRWIN, Judge. 

This is an appeal from the district court for Lancaster 
County, Nebraska. Appellant, Guy C. Davis, was convicted 
following a jury trial. He was found guilty of two counts of 
sexual assault in the first degree. See Neb. Rev. Stat. § 28-319 
(Reissue 1989). First degree sexual assault is a Class II felony. 
§ 28-319(2). Appellant was subsequently sentenced to an 
indeterminate sentence of 10 to 20 years’ imprisonment on each 
count. These sentences were to be served concurrently. We 
affirm. 
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I. ASSIGNMENTS OF ERROR 

Appellant alleges several assignments of error. They consist 
of the district court’s error in (1) finding sufficient evidence for 
the jury to convict appellant on each count, (2) failing to direct 
a verdict in appellant’s favor on count I, (3) overruling 
appellant’s objection to certain hearsay evidence, (4) overruling 
appellant’s objection to evidence regarding appellant’s sexual 
preference, (5) failing to properly instruct the jury on 
reasonable doubt and on direct and circumstantial evidence, (6) 
failing to sustain appellant’s motion for a new trial, and (7) 
abusing its discretion by imposing excessive sentences. 


II. FACTUAL BACKGROUND 

Viewing the evidence at trial most favorably to the 
prosecution, as we must, State v. Lewis, 241 Neb. 334, 488 
N.W.2d 518 (1992), we find that the evidence establishes the 
following facts: K.L. and her two sons, Br.L. and BI.L., moved 
to the Lake Park Condominiums in Lincoln, Nebraska, in 
September 1984. Br.L. and BI.L. are the victims relating to the 
two charges. Evidence of many sexual assaults was introduced. 
However, appellant was charged with only one count of sexual 
assault regarding each child. Appellant was charged with an 
assault of BI.L. that took place on September 1, 1986. 
Appellant was also charged with an assault of Br.L. that took 
place on November 22, 1990. BI.L.’s date of birth is May 28, 
1983. Br.L.’s date of birth is May3, 1979. Appellant moved into 
an apartment next door to K.L. and her sons. K.L. and 
appellant then became acquainted. At trial, K.L. recounted a 
conversation between appellant and herself which took place in 
her apartment at Lake Park. During that conversation, 
appellant told her that he was bisexual. The same subject came 
up a few days later, and appellant said that he had just made up 
the remarks (regarding bisexuality) and that he had only wanted 
to see how she would react. Objections of relevancy and 
hearsay were lodged by appellant regarding this particular 
testimony. Both objections were overruled. 

In January 1986, K.L. and her sons moved to Monticello 
Drive in Lincoln. On September 13, 1986, appellant and K.L. 
were married, and appellant then moved into the residence on 
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Monticello Drive. In March 1987, a daughter, A.D., was born 
to the couple. During this timeframe, appellant was working a 
few hours in the morning asa cohost for a television talk show. 
K.L. was a teacher at a local community college. Her hours 
were typically from 2 to 10 p.m. 

Late in the summer of 1987, Patricia Pella was hired as a 
nanny for the children. Appellant left his employment with the 
_ television station in September 1987. Pella testified at trial that 
appellant was at home most of the day. Br.L. testified that some 
of the sexual assaults committed by appellant occurred at the 
Monticello Drive address. He stated that these assaults usually 
occurred in his mother and stepfather’s bedroom. The younger 
son, BI.L., also testified that he was the victim of a sexual 
assault by appellant in a closet of the bedroom in the Monticello 
Drive residence. 

In January 1988, the family moved out of the Monticello 
Drive residence. They moved to a rental property for a few 
weeks until taking possession of a newly purchased home on 
Haverford Drive. 

Pella left her employment as a nanny for the children in July 
1988. She testified that during her employment she had 
witnessed appellant take the boys to a bedroom for a spanking 8 
to 10 times each. She also testified that B].L. appeared to be 
afraid of appellant. In July 1988, Barbara Brown became the 
nanny for the children. She said that appellant and Br.L. went 
into the computer room at least once a day in the afternoon and 
that at times the door to that room was kept locked. Appellant 
told her that this was to keep A.D. out of the room. However, 
A.D. was not tall enough to reach and turn the doorknob. 
Brown testified that appellant and Br.L. stayed in the room a 
minimum of 1 hour at a time. She observed that the boys 
behaved as if they did not want to be left alone with appellant. 
K.L. also testified that the boys were fearful of appellant. Br.L. 
testified that many of the sexual assaults took place in the 
computer room at the Haverford Drive residence. In July 1989, 
K.L. and appellant separated. K.L. testified that after deciding 
to separate, but prior to leaving the residence, appellant again 
told her that he wanted her to know that he was bisexual. There 
was no objection to the questioning regarding the topic at this 
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time. The parties did in fact divorce, and that decree became 
final on March 29, 1990. Visitation was arranged regarding 
A.D. K.L. and appellant had occasional contacts with each 
other after the divorce, and in fact, reconciliation was discussed 
in August 1990. K.L. testified that she did not believe her sons 
were aware of this. 

In October 1990, appellant was disturbed about the unkempt 
condition of the house in which A.D. was residing. He 
telephoned K.L. later and told her that he was going to attempt 
to get custody of the child after he married a woman he had 
been dating for several months. According to appellant, K.L. 
responded that if he tried to get custody of A.D., she would 
claim that he was bisexual and that bisexual men abuse their 
daughters. However, K.L. testified that she had told appellant 
that she would fight him regarding custody of A.D. and that 
she believed a judge would be interested in knowing about his 
violent past and his sexual preference. She further testified that 
this disagreement soon waned and that by November 1990, she 
and appellant were on amicable terms. In fact, appellant was 
invited to K.L.’s residence for Thanksgiving dinner on 
November 22. On Thanksgiving day, while A.D. was napping 
and the boys were downstairs, appellant and K.L. had sexual 
relations. One of the children knocked on the door and tried the 
bedroom door handle while appellant and K.L. were in the 
bedroom. 

Later that evening, Br.L. and A.D. went to appellant’s 
residence to spend the evening with him. Prior to this date, 
Br.L. had not spent the night unaccompanied at appellant’s 
apartment. Br.L. testified that he played with the computer at 
appellant’s apartment, which computer was located in the 
bedroom. He testified that appellant asked him whether he 
would like to sleep in the bedroom or on the air mattress with 
his sister and that he replied he wanted to sleep on the air 
mattress. Br.L. testified that later appellant pulled him down on 
the air mattress that was to be used for him and A.D. to sleep 
on. This was the site of the sexual assault upon Br.L. that was 
charged in the information. 

Br.L.’s testimony included a description of the sexual assault 
at the apartment. He described in detail appellant’s fondling of 


STATE v. DAVIS 507 
Citeas I Neb. App. 502 


him, how appellant tried to pull off the boy’s sweat pants, and 
the events that followed. Appellant eventually overpowered 
Br.L., pinning the child to the floor, and committed fellatio on 
the resisting 11 year old. Appellant eventually discontinued the 
assault, and Br.L. reached for the telephone to call his mother. 
Appellant quickly hung up the telephone and asked Br.L. what 
he was doing. Appellant later allowed Br.L. to call home after 
they had discussed what Br.L. would say. K.L. testified that 
Br.L. called her at approximately 11:45 p.m. After asking Br.L. 
to let her speak with appellant, she could overhear appellant ask 
Br.L. what he had told her. Later, Br.L. again got on the line. 
His mother asked if appellant had done something that made 
him want to come home, and Br.L. answered, “[Y]es.” 

Br.L. testified that prior to his mother’s arriving to pick him 
up, appellant questioned him as to whether or not he had been 
involved with similar-type conduct with his friends. Appellant 
said he never meant to hurt Br.L. and asked whether Br.L. 
thought it was wrong to do these types of things. Appellant also 
told Br.L. that he thought Br.L. “wanted to” do it. 

K.L. testified that after she picked up Br.L., he would not 
look her in the eye and had a hard time telling her what had 
happened. She asked if appellant had yelled at or hit Br.L., and 
he responded, “{NJo.” When asked if appellant had touched 
him, Br.L. began to speak of the sexual contact. This was the 
first report by either of the boys of any sexual assault. K.L. 
called the police shortly after Br.L.’s report. The police arrived 
at approximately 2 a.m. Officer James Foral was the 
investigating officer who took the statement at the Haverford 
Drive residence. The officer testified that he spoke with K.L. 
first and that she woke up Br.L. so that he could visit with Br.L. 
Br.L. appeared to be a little groggy at the beginning of the 
interview, rubbing his eyes and yawning several times. 

Br.L.. told the officer about the various things that had 
happened that evening and on previous occasions. Br.L. 
reported that the first incident of this type had occurred about a 
year and a half after his mother and appellant were married. He 
further stated that appellant had taken him into a bedroom at 
the Monticello Drive address, had him lie on the bed, told him 
to put a pillow over his face, and then started to touch Br.L.’s 
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penis. Eventually, the sexual acts evolved to include appellant’s 
performing fellatio on Br.L. while he lay on the bed with his 
head covered by a pillow. Br.L. testified that these sexual 
assaults usually occurred in appellant’s bedroom. The assaults 
also occurred in the computer room at the Haverford Drive » 
address. Eventually, appellant had Br.L. perform fellatio on 
appellant while he did the same to Br.L.. Br.L. said this 
occasionally happened when Brown, the nanny, was at home. 
He said that appellant would sometimes lock the door before 
the sexual activities occurred. Br.L. also testified concerning 
the appearance and taste of the substance which would come 
out of appellant’s penis when Br.L. was forced to perform 
fellatio. . 

During the trial, when Officer Foral was asked what Br.L. 
had told him, an objection was made on the basis of hearsay. 
This objection was overruled, the court stating that the 
testimony was admissible for the purpose of rebutting any 
recent fabrication, rebutting a claim of improper motive, and 
aiding the jury in assessing whether the statements were 
consistent. A continuing hearsay objection by the defense was 
noted by the court regarding the statements to authorities by 
both of the boys. Officer Foral then stated what Br.L. had 
reported. He also testified regarding Br.L.’s demeanor during 
the interview. 

On November 25, police returned to K.L.’s residence to 
obtain a taped statement from Br.L. K.L. had told BI.L. that 
the police were coming, so that he would not be alarmed when 
they arrived. Upon being told, BI.L. began to cry. K.L. testified 
BI.L. then told her that he did not know that what he had been 
involved with was against the law and that he was afraid he 
might be gay. Omitting the details of what BI.L. told her had 
occurred, she related the general nature of the offense regarding 
appellant. As a result of this conversation, K.L. suggested to 
the police that they also speak to BI.L. This testimony was 
objected to on the basis of hearsay, but the objection was 
overruled by the trial court. 

Officer Foral testified about his obtaining a taped statement 
from Br.L. He repeated what Br.L. had told him about the 
incident at appellant’s apartment and what Br.L. had said about 
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prior assaults. The officer said he also spoke with BI.L. for 
about 5 to 10 minutes. He iterated that BI.L. had said that 
appellant made him touch appellant’s penis three or four times. 
On one occasion, appellant had come out of the shower and 
made BI.L. perform fellatio for about 1 minute. He said BI.L. 
described the size of appellant’s penis and also described how it 
felt to the touch. BI.L. also spoke of the closet incident and the 
Haverford Drive incident. The officer also described BI.L.’s 
demeanor. 

On cross-examination, the officer admitted that BI.L. had 
supplied more details about the shower incident than about the 
closet incident. BI.L. had told the officer that the shower 
incident was the only one he really remembered. 

BI.L. testified that appellant had lured him into a closet at 
the Monticello Drive address under the guise of receiving a treat 
and then forced BI.L. to perform fellatio on appellant. He also 
recounted an incident at the Haverford Drive address when 
appellant called him into the bathroom and asked him to 
perform fellatio. The youngster testified that he ran out the 
door. 

On cross-examination, defense counsel used a deposition of 
BI.L. to impeach him. Several of what seemed to be 
inconsistencies were pointed out by defense counsel. One of 
these inconsistencies was from a statement given to police in 
which BI.L. had referred to an assault which occurred in the 
bathroom after Bl.L. came out of the shower. BI.L. testified 
that he did not recall giving this information to the police. On 
redirect examination, BI.L. testified he did not recall having 
informed the police about the closet incident. BI.L. said that the 
incident had occurred about 2 years before and that he had a 
difficult time remembering the details. 

Testifying on his own behalf, appellant explained that K.L. 
had been displeased with his method of disciplining the 
children. He acknowledged having teased BI.L., but not to the 
extent described in the State’s case in chief. He also mentioned 
the October 1990 verbal argument he had with K.L. regarding 
custody of A.D. 

Appellant’s version of what transpired at his apartment on 
Thanksgiving night was that he and Br.L. had wrestled on the 
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mattress and that Br.L. had begun to pout after appellant 
pinned him. Appellant stated that he may have asked Br.L. 
what he had told his mother during the telephone call, since he 
thought Br.L. might have mentioned that appellant had gotten 
rough with him. He denied having ever sexually assaulted either 
boy. 

The defense also called Officer Foral and another police 
officer. Appellant’s attorney offered transcriptions of the taped 
statements of Br.L. and BI.L. into evidence through Officer 
Foral, and the exhibits were received without objection. 

The trial lasted 2 days. The jury returned verdicts of guilty on 
both counts I and II. Appellant filed a motion for new trial, 
which motion was overruled by the trial court. 

Appellant was sentenced by the district court after it was 
determined that appellant was not a mentally disordered sex 
offender. The court sentenced appellant to a term of 
imprisonment of not less than 10 years nor more than 20 years 
oneach count, with the sentences to be served concurrently. 


III. DISCUSSION OF ASSIGNMENTS OF ERROR 


1. SUFFICIENCY OF THE EVIDENCE 

Appellant asserts that his motion for directed verdict on 
count I, involving the crime committed against BI.L., should 
have been granted. Additionally, he claims that the evidence 
was insufficient to convict him of either of the two charges. 

The standard of review regarding a motion for a directed 
verdict was recently set forth in State v. Schumacher, 240 Neb. 
184, 480 N.W.2d 716 (1992): 

In a criminal case a court can direct a verdict only when (1) 
_ there is a complete failure of evidence to establish an 
essential element of the crime charged, or (2) evidence is so 
doubtful in character, lacking probative value, that a 
finding of guilt based on such evidence cannot be 
sustained. 
Id. at 186, 480 N.W.2d at 718, quoting State v. Pierce, 231 Neb. 
966, 439 N. W.2d 435 (1989). 

The standard of review regarding the sufficiency of evidence 
necessary to sustain a conviction in a jury trial was stated in 
State v. Fleck, 238 Neb. 446, 447, 471 N.W.2d 132, 134(1991): 
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In determining whether evidence is sufficient to sustain 
a conviction in a jury trial, an appellate court does not 
resolve conflicts of evidence, pass on credibility of 
witnesses, evaluate explanations, or reweigh evidence 
presented to a jury, which are within a jury’s province for 
disposition. A verdict in a criminal case must be sustained 
if the evidence, viewed and construed most favorably to 
the State, is sufficient to support that verdict. 

Appellant’s argument regarding the motion for directed 
verdict as to count I and the motion for new trial is not that 
there was a complete failure of evidence to establish an essential 
element of the crime charged. It is directed at the character of 
this evidence. He argues that the evidence is so doubtful in 
character and so lacking in probative value that the jury’s guilty 
verdict cannot be sustained. 

Appellant lists several items which he feels support the 
argument that the evidence lacks sufficient probative force asa 
matter of law. These items include (1) that no complaint had 
been made by either boy prior to November 1990; (2) BI.L.’s 
credibility, regarding his inability to recall certain specifics 
surrounding the assaults, including an inability to recall 
whether or not appellant was standing in the closet during the 
assault; (3) BI.L.’s inability to remember what appellant’s penis 
felt like; (4) BI.L.’s inability to recall telling Officer Foral about 
the bathroom incident; (5) “ample evidence that [BI.L.] made 
up this report,” brief for appellant at 16, because he was glad 
that appellant had moved out; (6) the fact that Br.L. testified at 
trial that on one occasion appellant had ejaculated while 
forcing the victim to perform fellatio and that this was never 
mentioned to police or during a deposition; (7) Br.L.’s not 
knowing whether or not appellant had an erection, although 
Br.L. had allegedly performed fellatio; (8) Br.L.’s statement to 
police regarding the number of times that he had been sexually 
assaulted; (9) Br.L.’s not accurately testifying as to how long on 
November 22, 1990, appellant allegedly performed fellatio on 
Br.L.; (10) Br.L.’s clear motive to make up the story, since he did 
not like appellant; (11) Br.L.’s statements regarding the 
duration of the sexual contact on November 22; and (12) 
disparities in testimony regarding the number of sexual contacts 
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over the years. 

It would seem quite plausible and reasonable for a juror to 
conclude that it was not unusual for such youthful witnesses to 
be less than precise concerning incidents which occurred at such 
a young age. Also, it could have been concluded that it was not 
unusual for a child to have repressed, totally or partially, 
incidents taking place several months and years before trial. 
Reasonable jurors could find that such discrepancies were due 
to the healing passage of time rather than due to the original 
report having been contrived. The boys’ extended silence under 
the circumstances does not seem unusual. The passage of time 
until reporting is not fatal to the State’s case. 

Also, the jury could readily have accepted that the 
explanation for these supposed inconsistencies was the fact that 
human beings do not use calculators to keep track of sexual 
assaults perpetrated on them or stopwatches to time their 
specific duration. After a careful review of the evidence, we 
find that the jury could in fact find appellant guilty beyond a 
reasonable doubt. The testimony against appellant was not so 
lacking in probative force as to be insufficient as a matter of 
law. 


2. EVIDENTIARY RULINGS 

Several of appellant’s assigned errors regard rulings by the 
trial court on the admissibility of evidence. We begin the 
discussion of these assignments of error by remembering that in 
proceedings where the statutes embodying the Nebraska rules 
of evidence apply, the admission of evidence is controlled by 
rule and not by judicial discretion, except where judicial 
discretion is a factor involved in assessing admissibility. State v. 
Timmerman, 240 Neb. 74, 480 N. W.2d 411 (1992). 


(a) Introduction of Boys’ Statements 

Appellant claims that the district court erred in overruling his 
objection to hearsay evidence offered by the State from Officer 
Foral. The officer was asked to testify about the statements that 
Br.L. and BI.L. had given to him. Appellant objected and 
argues that these statements were hearsay, reasoning that the 
prosecution was attempting to rehabilitate the victims’ 
testimony by using prior consistent statements. 
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It appears that the admission of the statements through 
Officer Foral, even if improper, was harmless. Neb. Rev. Stat. 
§ 27-103 (Reissue 1989) provides that “(1) [e]rror may not be 
predicated upon a ruling which admits or excludes evidence 
unless a substantial right of the party is affected ... .” 
Appellant himself introduced the transcriptions of the 
statements of both boys to the officer. These statements were 
offered and received without objection. Having offered the 
statements to take advantage of any inconsistencies that might 
be present, appellant may not now complain. 


(b) Testimony Regarding Appellant’s Bisexuality 

Appellant asserts that K.L. improperly testified regarding 
appellant’s statements about his bisexuality. Appellant 
complains that the State was permitted to improperly present 
evidence regarding his being bisexual. 

It would appear that the State’s evidence was properly 
admissible because, if believed, it corroborated the boys’ 
testimony. Testimony that the appellant may be bisexual is 
relevant because the sexual assaults were committed by a male 
upon a male. This evidence of bisexuality, if believed, tended to 
show appellant’s motive and intent to commit the crimes at issue 
and was admissible. See, State v. Yager, 236 Neb. 481, 461 
N.W.2d 741 (1990); State v. Andersen, 232 Neb. 187, 440 
N.W.2d 203 (1989). 


(c) Jury Instructions 

Appellant claims the trial court erred in regard to the 
reasonable doubt instruction and the direct and circumstantial 
evidence instruction. Both instructions were objected to by 
appellant, and the objections were overruled. 

The applicable rule regarding jury instructions is that all the 
instructions given must be read together and that if taken as a 
whole they correctly state the law, are not misleading, and 
adequately cover the issues, there is no prejudicial error. State v. 
Brandon, 240 Neb. 232, 481 N.W.2d 207 (1992); State v. 
Bridger, 223 Neb. 250, 388 N.W.2d 831 (1986). 

Appellant’s objection is that neither instruction followed the 
pattern instruction set forth in the Nebraska Jury Instructions 


(NID. 
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The reasonable doubt instruction given by the court stated: 

A reasonable doubt is one based upon reason and 
common sense after careful and impartial consideration 
of all the evidence. Proof beyond a reasonable doubt is 
proof so convincing that you would rely and act upon it 
without hesitation in the more serious and important 
transactions of life. However, proof beyond a reasonable 
doubt does not mean proof beyond all possible doubt. 

The direct and circumstantial evidence instruction stated: 

There are two kinds of evidence, direct and 
circumstantial. 

Direct evidence is either physical evidence of a fact or 
testimony by someone who has first-hand knowledge of a 
fact by means of his or her senses. Circumstantial evidence 
is evidence of a fact from which another fact logically can 
be inferred. , 

A fact may be proved by direct evidence alone; by 
circumstantial evidence alone; or by a combination of 
both. 

Appellant raises two questions in regard to these 
instructions: (1) whether or not they adequately state the correct 
and applicable law and (2) whether or not the trial court 
misused the pattern instructions in a criminal case. 

This case was tried in September 1991. Effective March 1989, 
a revised Nebraska Supreme Court rule states that Nebraska 
Jury Instructions, Second Edition (NJI2d), is designed for use 
when the instruction correctly states the law and the pleadings 
and evidence call for such an instruction. The rule continues by 
stating that, where applicable, a trial judge may utilize the 
appropriate instruction from NJI. The rule goes on to state that 
“(t]he rule of practice adopted by this court on November 20, 
1968, requiring use of the Nebraska Jury Instructions is hereby 
rescinded.” NJI2d Crim. at xii (proposed May 1989). In State v. 
Bridger, supra, the Nebraska Supreme Court held that the trial 
court’s modification of a jury instruction had prejudiced the 
defendant, since the instruction given had omitted an essential 
definition contained in NJI. The defendant had requested that 
the instruction be taken directly from NJI. Notably, however, 
the court indicated that not every modification to the pattern 
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jury instruction would constitute prejudicial error. The 
applicable rule was stated to be as follows: “All of the 
instructions given must be read together, and if taken as a whole 
correctly state the law and are not misleading and adequately 
cover the issues, there is no prejudicial error.” /d. at 255, 388 
N.W.2d at 835. 

We conclude from this series of cases that so long as there is 
an NJI instruction that accurately states the law and applies to 
the case, it is the instruction which should be given. However, 
modifications to that pattern instruction will not necessarily 
require reversal. 

Appellant does not explain what it is in the challenged 
instruction regarding reasonable doubt that is incorrect. It 
accurately states the law, is not misleading, and would not serve 
to prejudice appellant in any way. 

With regard to appellant’s objection to instruction No. 10, 
regarding direct and circumstantial evidence, appellant’s 
complaint is that “[t]he challenged instruction contains no 
language about inferences, and how inferences are to be drawn, 
as well as any language regarding any reasonable hypothesis of 
innocence.” Brief for appellant at 34. Appellant further 
complains that the instruction neglects to inform the jury that 
when circumstantial evidence is being relied upon, the facts 
essential to the conclusion must be proved by competent 
evidence beyond a reasonable doubt. A reading of the 
instruction shows that it does correctly and adequately apprise 
the jury concerning the drawing of inferences. 

Although instruction No. 10 does not contain language 
concerning the necessity of proof beyond a reasonable doubt, 
the jury was already instructed regarding reasonable doubt in 
instruction No. 6. Nothing in the circumstantial evidence 
instruction detracts from the proof beyond a reasonable doubt 
requirement. 

“‘In an appeal based on the claim of an erroneous 
instruction, the appellant has the burden to show that the 
questioned instruction was prejudicial or otherwise adversely 
affected a substantial right of the appellant.’ ” State v. Jasper, 
237 Neb. 754, 757, 467 N.W.2d 855, 858 (1991), quoting Rose v. 
City of Lincoln, 234 Neb. 67, 449 N. W.2d 522 (1989). 
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Since the challenged instructions accurately state the law, 
were not misleading, and did not deprive appellant of a 
substantial right, no reversal is required because of the trial 
court’s decision to instruct in accordance with the proposed 
criminal jury instructions in lieu of the ones found in the 1969 
pattern jury instructions. 


3. RULINGON MOTION FOR NEw TRIAL 
The standard of review of an order denying a new trial is 
whether the trial court abused its discretion. Kumar v. Douglas 
County, 234 Neb. 511, 452 N.W.2d 21 (1990). Appellant’s 
argument concerning this assignment of error consists of the 
following lines: 

Prior to sentencing [appellant] filed his motion for new 
trial. A hearing was held on September 24, 1991, wherein 
the court overruled the motion in all respects. Without 
rearguing all the legal and factual issues surrounding the 
court’s erroneous ruling [appellant] incorporates all 
arguments and authorities discussed previously. 

Brief for appellant at 35. 

After carefully reviewing the arguments previously discussed 
in appellant’s brief, we find that the overruling of appellant’s 
motion for new trial was not incorrect. 


4. SENTENCE 
In his final assignment of error, appellant asserts that the 
trial court erred in the sentence imposed. The Nebraska 
Supreme Court has held in State v. Haynie, 239 Neb. 478, 
490-91, 476 N.W.2d 905, 914 (1991): 

As a general rule, a sentence imposed within the limits 
prescribed by statute will not be set aside as excessive 
absent an abuse of discretion. State v. Nevels, 235 Neb. 
39, 453 N. W.2d 579 (1990). It is also within the trial court’s 
discretion to direct that sentences imposed for separate 
crimes be served consecutively. State v. Zaritz, 235 Neb. 
599, 456 N. W.2d 479 (1990). 

In imposing a sentence, a sentencing judge should 
consider the defendant’s age, mentality, education, 
experience, and social and cultural background, as well as 
his or her past criminal record or law-abiding conduct, 
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motivation for the offense, nature of the offense, and the 
amount of violence involved in the commission of the 
crime. State v. Nevels, supra. “Moreover, it is the 
minimum portion of an indeterminate sentence which 
measures its severity.” Nevels, supra at 53, 453 N.W.2d at 
588. Thus the important prong of the sentence is the 
minimum sentence of 68 years. In light of the defendant’s 
age and insignificant prior criminal record, it is relevant to 
note that a sentence of imprisonment ought not exceed the 
minimum period consistent with protection of the public, 
gravity of the offense, and rehabilitative needs of the 
defendant. See State v. Sturm, 189 Neb. 299, 202 N.W.2d 
381 (1972). Also, it is important to consider the 
rehabilitative needs of the defendant in sentencing, such as 
his or her addiction to narcotic drugs. One of the primary 
functions of the criminal law is to protect individuals and 
society from the depredations of the criminally bent. State 
v. Etchison, 188 Neb. 134, 195 N.W.2d 498 (1972). 

The offenses for which appellant was convicted were Class II 
felonies, with penalties of from 1 to 50 years’ imprisonment. 
See § 28-319(2) and Neb. Rev. Stat. § 28-105 (Reissue 1989). 

Appellant contends that the sentence of 10 to 20 years on 
each count, to be served concurrently, was excessive. In support 
of his position that the sentences were excessive, appellant 
points to his age, mentality, education, experience, social and 
cultural background, and past law-abiding conduct. 

A consideration which must be borne in mind is the fact that 
sexual assaults on children are extremely serious and deplorable 
crimes. See State v. Andersen, 232 Neb. 187, 440 N.W.2d 203 
(1989). Appellant was in a position of responsibility and 
authority regarding the two young boys. He abused that 
position egregiously. Appellant was attending criminal justice 
classes and stated that his goal was to eventually get a law 
degree. It would appear there is no question that he knew that 
what he was doing was against the law. Despite that fact, this 
activity continued over a period of years. It would also seem 
that he was attempting to persuade both boys that such 
behavior was normal and appropriate. 

Appellant mistakenly argues that the boys were not harmed 
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and asserts that the court had to speculate to find injury. While 
it may be true that the type of harm caused by appellant’s 
actions may not be measurable, or even manifest itself 
completely, for a long period of time, the fact that injury does 
result from these types of assault would seem to be common 
knowledge by this time. A counselor for one of the boys 
testified that the boy had manifested symptoms of depression, 
as evidenced by headaches, stomach ailments, missed school, 
and fatigue in the year immediately preceding his reporting of 
the sexual assaults. A letter in the presentence investigation 
from a therapist indicated that a 2-year program of therapy 
may be necessary for Br.L. and that a program of several 
months will be necessary for BI.L. 

In light of the seriousness and continuing nature of the 
offenses, the trial court did not abuse its discretion in 
sentencing appellant as it did, and this court does not otherwise 
find the sentences excessive. See State v. Armstrong, 1 NCA 
101, 485 N.W.2d 341 (1992). 


IV. CONCLUSION 
All of appellant’s assigned errors are without merit. The 
decision of the lower court is affirmed. 
AFFIRMED. 


IN RE INTEREST OF J.S., ACHILD UNDER 18 YEARSOF AGE. 
STATE OF NEBRASKA, APPELLEE, V. L.S., APPELLANT. 
499 N.W.2d 89 


Filed February 16, 1993. No. A-91-1284, 


1. Rules of Evidence: Physician and Patient: Minors. The neglect of a child is an 
injury to the child’s welfare and rights. It constitutes one of the exceptions to the 
physician-patient privilege recognized in Neb. Rev. Stat. § 27-504(4)(d) (Cum. 
Supp. 1990). 

2. Rules of Evidence: Physician and Patient: Minors: Criminal Law. There is no 
privilege under Neb. Rev. Stat. § 27-504(4)(d) (Cum. Supp. 1990) in any judicial 
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proceedings under the Nebraska Juvenile Code regarding injuries to children, 
incompetents, or disabled persons or in any criminal prosecution involving 
injury to any such person or the willful failure to report any such injuries. 
Appeal from the Separate Juvenile Court of Lancaster 
County: WILFRED W. NUERNBERGER, Judge. Affirmed. 


Beth L. Tallon, of Legal Services of Southeast Nebraska, for 
appellant. 


Gary E. Lacey, Lancaster County Attorney, and Nancy 
Wynner for appellee. 


Abbie J. Widger, guardian ad litem for L.S. 
HANNON, IRWIN, and MILLER-LERMAN, Judges. 


IRWIN, Judge. 

L.S. appeals from the order of the separate juvenile court of 
Lancaster County which placed physical custody of her minor 
child with the Department of Social Services (DSS). 

She alleges that the juvenile court erred in ordering the 
release of medical records outside a judicial proceeding, in 
overruling L.S. motion to quash, in allowing Dr. Klaus 
Hartmann to testify without a showing of injury to the child, 
and in allowing DSS to have physical custody of her child. We 
affirm. 


STANDARD OF REVIEW 

An appeal of a juvenile court proceeding to an appellate 
court is heard de novo upon the record, and the findings of fact 
by the trial court will be accorded great weight because the trial 
court heard and observed the parties and witnesses. The trial 
court’s findings will not be set aside on appeal unless they are 
against the weight of the evidence or there is a clear abuse of 
discretion. In re Interest of D.P.Y. and J.L. ¥.,239 Neb. 647, 477 
N.W.2d 573 (1991); In re Interest of R.W., 236 Neb. 420, 461 
N.W.2d 545 (1990). 


BACKGROUND 
On October 4, 1991, the State filed a petition in juvenile 
court alleging that L.S., mother of the minor child J.S., was 
unable to discharge her parental responsibilities because of 
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mental illness or mental deficiency. On the same day, the State 
filed a motion asking the court for an order authorizing Dr. 
Klaus Hartmann or the keeper of records at Lincoln 
Psychotherapy Services to provide the State with all medical 
records pertaining to L.S. The motion alleged that the records 
contained information critical to the issue of L.S,’ ability to 
care for her child and that such information was not subject to 
the physician-patient privilege under Neb. Rev. Stat. § 27-504 
(Cum. Supp. 1990). On October 10, the court ordered that the 
records be disclosed. The court also signed another order on 
October 10, appointing counsel for L.S. 

On October 22, L.S., through her attorney, filed a motion to 
quash the order which allowed disclosure of her medical 
records. The motion was overruled. The admit-deny hearing 
was held on October 24, and L.S. denied the allegations. On 
October 25, the State filed a motion for temporary custody of 
J.S., supported by an affidavit from Child Protective Services, 
which stated that caseworker investigations of the child’s 
surroundings required such action. 

On December 20, an adjudication hearing was held in which 
it was determined that J.S. was a child within the meaning of 
Neb. Rev. Stat. § 43-247(3)(a) (Reissue 1988). Dr. Hartmann 
was allowed to testify over objection on the grounds of 
physician-patient privilege and attorney-client privilege. Based 
on his personal knowledge of L.S.’ 10-year history of 
schizophrenia, Dr. Hartmann testified that it was his opinion 
that L.S. was unable to adequately parent J.S. L.S.’ parents 
also testified and expressed their concerns regarding L.S.’ 
parenting abilities. The court sustained the motion, committing 
J.S. to the temporary legal custody of DSS. 

On December 26, a hearing was held and the court granted a 
motion for immediate physical custody, stating that although 
reasonable efforts had been made to prevent the need for 
removal of the child from her mother’s home, it would have 
been contrary to the welfare of the child to leave her in her 
mother’s care. The dispositional hearing was held on January 
15, 1992, and the order of disposition was filed on January 17. 
L.S. appeals from the adjudication hearing, the temporary 
custody hearing, and the dispositional hearing. 
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DISCUSSION 
L.S. asserts as error that the trial court granted a motion by 
the State for disclosure of certain medical records of L.S. 
Several bases were relied on by L.S. for this conclusion, and we 
will address them individually. 


Section 27-504(4)(d). 

On October 4, 1991, the Lancaster County Attorney made a 
written motion to the court for authorization to obtain medical 
records of appellant from Lincoln Psychotherapy Services. The 
State maintained and stated in its motion that these records 
would provide relevant evidence regarding the issue of L.S,’ 
ability to care for her child and were not subject to privilege 
because of § 27-504(4)(d). 

Section 27-504(4)(d) states: “There is no privilege under this 
rule in any judicial proceedings under the Nebraska Juvenile 
Code regarding injuries to children, incompetents, or disabled 
persons or in any criminal prosecution involving injury to any 
such person or the willful failure to report any such injuries.” 

L.S. first contends that the above statute relates to the 
privilege “in any judicial proceedings.” Brief for appellant at 2. 
This is correct. She then goes on to state that a judicial 
proceeding is best defined as “an in-court action attended by all 
parties and their counsel.” Jd. No authority is given by L.S. for 
this position. While it is true that a judicial proceeding is 
defined by Black’s Law Dictionary 849 (6th ed. 1990) as “[a]ny 
proceeding wherein judicial action is invoked and taken,” to 
restrict this definition to only those actions which occur inside 
the walls of a courtroom is a literal reading and one that results 
in farcical outcomes. This case provides but one such 
illustration. L.S. concedes that a patient’s privilege in the setting 
of a physician-patient relationship is eradicated if the physician 
is sitting in the witness stand and being questioned by the State’s 
attorney. However, L.S.’ position is that the State has no right 
to discover outside the courtroom and before the trial what the 
physician will testify to in court. Her position is that the State 
must blindly examine the physician, only once the physician has 
taken the witness stand. The State will then by necessity conduct 
a fishing expedition while the judge, the parties, other 
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witnesses, other parties scheduled for cases in that court, anda 
plethora of others wait for the conclusion of what is basically a 
discovery session. This flies in the face of legislative and judicial 
philosophy to eliminate surprise in trials, to conduct hearings 
that result in judicial economy of court resources, and to 
prevent possible prejudicial evidence from splashing into the 
proceedings. We conclude that this motion was made in the 
context of a judicial proceeding, as contemplated by 
§ 27-504(4)(d). 
L.S. also argues that § 27-504(4)(d) is triggered only when 
actual injury has already occurred to a child. However, in Jn re 
Interest of Spradlin, 210 Neb. 734, 317 N.W.2d 59 (1982), the 
court interpreted the term “injuries,” as used in § 27-504(4)(d): 
“An action to protect a dependent and neglected child 
necessarily involves a question of impairment of a child’s 
right to parental protection and guidance with consequent 
loss or destruction of mental and physical health, and the 
right to a normal and adequate upbringing. . . . This 
indicates that former section 25-1207 [the predecessor 
statute to § 27-504] was intended to be effective when the 
mental condition of a parent is in issue. In the judgment of 
this court the neglect of a child is an injury to the child’s 
welfare and rights. It constitutes one of the exceptions 
referred to inthe statute. ...” 

In re Interest of Spradlin, 210 Neb. at 736, 317 N.W.2d at 61 

(quoting State v. Norwood, 194 Neb, 595, 234 N.W.2d 601 

(1975)). 

Child Protective Services initially became involved with L.S. 
during proceedings involving the welfare of her first child, 
J.J.S. L.S. has a 10-year history of schizophrenic behavior. In 
the past, she frequently left town without explanation. In 1989, 
such behavior was the basis for the removal of her other child, 
J.J.S. L.S.’ illness is diagnosed as chronic and carries a 
considerable risk of relapse. According to her physician, a 
relapse, though often unpredictable, is probable when the 
patient is not being treated with proper medication. 

In September 1991, after the birth of her daughter J.S., 
Child Protective Services learned that L.S. was not receiving 
any type of psychiatric care or medication for her mental 
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illness. At the December 26, 1991, hearing, L.S. testified that 
she had not seen a psychiatrist or taken any medication for her 
illness since spring of 1991. In reaction to this information, 
Child Protective Services employee Eike Marthaler was 
assigned to investigate the care of J.S. After meeting with L.S., 
Marthaler became concerned about her ability to meet the 
developmental needs of her child. According to Marthaler, L.S. 
demonstrated an unwillingness to cooperate or accept 
assistance from DSS. During that time, she disconnected her 
phone, would not answer the door, and failed to return a letter 
sent from DSS. 

The circumstances clearly established that the child’s welfare 
required further inquiry, and the State need not wait until 
catastrophe occurs to act. 

We conclude that § 27-504(4)(d) applied to this motion for 
disclosure because it involved a judicial proceeding and that 
there was probable cause to believe that injury may well have 
resulted if no action had been taken. 


Alttorney-Client Privilege. 

L.S. contends that the granting of the motion violated her 
attorney-client privilege, codified as Neb. Rev. Stat. § 27-503 
(Reissue 1989). The record discloses that Dr. Hartmann saw 
L.S. twice in May 1991 and once in June 1991. Dr. Hartmann 
also testified that the expert opinion he rendered was based on 
his 10-year physician-patient relationship with L.S. Their first 
encounter was in 1981, when Dr. Hartmann first admitted L.S. 
to the Lincoln Regional Center. Since that time, he has observed 
her on many other occasions. The most recent appointment was 
in June 1991, as previously mentioned. The June appointment 
was arranged by L.S.’ counsel, who, at that time, was 
representing her in a matter involving custody of her older 
child, not a subject of this action. L.S. argues that because the 
June appointment was arranged on the advice of counsel, Dr. 
Hartmann’s findings are thus work product of the lawyer and 
therefore privileged. However, L.S. fails to recognize that this 
examination was not work product, but, rather, a continued 
monitoring of an illness that Dr. Hartmann first diagnosed in 
1981. Given the evidence that we glean from the record, this is 
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not a violation of the work product doctrine. As the juvenile 
court judge reasoned when allowing this testimony, accepting 
L.S, argument would mean that a doctor who first diagnosed a 
patient could be prevented from testifying simply by counsel 
arranging to have the patient schedule another appointment 
with the doctor. 

In 1981, Dr. Hartmann diagnosed L.S. as having 
undifferentiated schizophrenia. Since that time, his diagnosis 
has remained unchanged. His testimony was based on 
evaluations conducted over a span of 10 years. The fact that 
L.S. counsel arranged one of the meetings with Dr. Hartmann 
should not prohibit the State from submitting his medical 
opinion to the court. 


Motion to Quash. 

L.S. argues that the motion to quash should have been 
granted, based upon the fact that she was given no opportunity 
to consult with counsel and therefore was effectively deprived 
of the opportunity to object to the motion ordering the 
disclosure of medical records. L.S. maintains that the hearing 
on the motion to quash deprived her of a liberty interest without 
due process of law. 

L.S., through counsel, filed a motion to quash the order 
authorizing disclosure of her medical records on October 22, 
1991. The trial court heard arguments on the motion to quash, 
and counsel submitted briefs on the question. The court 
overruled the motion on November 22. Counsel for L.S. filed a 
motion to reconsider the motion to quash on November 25. The 
motion was overruled, after hearing, on November 26. Thus, 
L.S. had the opportunity to object, with the aid of counsel, to 
disclosure of her medical records through her motion to quash 
and her motion to reconsider the motion to quash. We express 
our disapproval of the original procedure to obtain this order. 
An ex parte order entered prior to counsel being appointed or 
retained and before a party even denies the allegations of a 
petition should not bea matter of practice. 


Order for Immediate Physical Custody of the Child. 
On December 26, 1991, the trial court granted the State’s 
motion for immediate physical custody of J.S. L.S. argues that 
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this was error without first making reasonable efforts to keep 
the child in the home. 

Donna Bass, a DSS caseworker, testified that she went to the 
home of L.S. on December 24, 1991, but that L.S. told her to 
remain outside. L.S. refused to accept a copy of the court’s 
adjudication order. L.S. also refused Bass’ offer to read the 
order to her. Bass stated that it was the position of DSS that it 
was contrary to the welfare of J.S. to reside with L.S. because 
DSS had not been able to put into operation any safeguards for 
the child. 

Tom Dawson, guardian ad litem, testified that he had visited 
J.S. on December 24. He stated that L.S. had asked him what 
the consequences would be if she left town. He said he had 
replied that that would be the worst thing she could do. He 
stated that it would be in the best interests of the child to be 
placed outside the custody of L.S. 

Dr. Hartmann testified that supportive services must be, but 
were not, in place to care for L.S. and to protect J.S. The court 
determined that reasonable efforts had been made to prevent or 
eliminate the need for removal of J.S. from her mother’s home, 
but that it would be contrary to the welfare of J.S. to leave her 
in the care of her mother until supportive services were in place. 

Reviewing the record de novo, we determine that the 
findings of fact by the trial court are not contrary to the 
evidence, nor is there abuse of discretion. Therefore, the 
judgment of the trial court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JOHN W. JOSEPH, JR., 
APPELLANT. 
499 N.W.2d 858 


Filed February 23, 1993. No. A-91-1193. 


1. Pleadings: Final Orders. A denial of a plea in bar is a final order as defined in 
Neb. Rev. Stat. § 25-1902 (Reissue 1989). 

2. Double Jeopardy: New Trial: Evidence. There is no double jeopardy violation 
when retrial results from trial error unrelated to sufficiency of the evidence. 
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3. Homicide: Lesser-Included Offenses. Involuntary manslaughter is not a 
lesser-included offense of voluntary manslaughter. 


Appeal from the District Court for Lancaster County: 
JEFFRE CHEUVRONT, Judge. Affirmed. 


Toney J. Redman for appellant. 


Don Stenberg, Attorney General, and Delores Coe-Barbee 
for appellee. 


SIEVERS, Chief Judge, and CoNNOLLY and WRIGHT, Judges. 


CONNOLLY, Judge. 
INTRODUCTION 

This appeal arises from a plea in bar challenging the retrial of 
the appellant, John W. Joseph, Jr., for involuntary 
manslaughter. In the original trial, Joseph was charged with 
second degree murder and was found guilty of involuntary 
manslaughter. Pursuant to a motion for new trial based on an 
improper jury instruction, the district court set aside Joseph’s 
conviction. The State then filed an amended information 
charging Joseph with involuntary manslaughter. On grounds of 
double jeopardy, Joseph filed a plea in bar objecting to a retrial 
for involuntary manslaughter. The plea was overruled. We 
affirm. 


FACTS 

In the original action, Joseph was charged with second 
degree murder for the death of Arthur “Bubba” Brown. Joseph 
and Brown had engaged in a fight at an apartment complex. 
During the fight, Brown went over a balcony railing over 8 feet 
above ground level and died as a result of his injuries. Joseph 
claimed that Brown’s fall was an unintended result of Joseph’s 
struggle to defend himself and disarm Brown. Witnesses for the 
State testified that Joseph picked Brown up and threw him over 
the railing. 

The jury was given four verdict forms, one for each possible 
verdict: (1) murder in the second degree; (2) manslaughter, 
intentionally upon a sudden quarrel (voluntary manslaughter); 
(3) manslaughter, unintentionally, while in the commission of 
an unlawful act (involuntary manslaughter); and (4) not guilty. 
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Included in the jury instructions was the following directive: 
“[S]elf[-]defense . . . is only a defense to the charge of murder in 
the second degree or manslaughter committed intentionally 
upon a sudden quarrel; it is not a defense to the offense of 
manslaughter committed unintentionally while in the 
commission of an unlawful act... .” The jury found Joseph 
guilty of involuntary manslaughter. 

In its order sustaining Joseph’s motion for new trial, the 
district court held that it was clear error to have made 
self-defense unavailable as a defense to involuntary 
manslaughter. 

The State filed an amended information charging Joseph 
with involuntary manslaughter pursuant to Neb. Rev. Stat. 
§ 28-305 (Reissue 1989). Joseph responded by filing a plea in 
bar pursuant to Neb. Rev. Stat. § 29-1817 (Reissue 1989), in 
which he argued that he had been acquitted of voluntary 
manslaughter and that he could not “be retried . . . on different 
elements within the same manslaughter statute.” The plea was 
overruled. 


ASSIGNMENT OF ERROR 
Joseph assigns as error the failure of the trial court to find 
that retrial for involuntary manslaughter constitutes double 
jeopardy. 


STANDARD OF REVIEW 

The decision in this case depends on interpretation of 
§ 28-305, and statutory interpretation is a matter of law. See 
Sorensen v. City of Omaha, 230 Neb. 286, 430 N.W.2d 696 
(1988). On matters of law, an appellate court has an obligation 
to reach conclusions independent of those of the trial court. 
Nebraska Builders Prod. Co. vy. Industrial Erectors, 239 Neb. 
744, 478 N.W.2d 257 (1992); Kaiman v. Mercy Midlands 
Medical & Dental Plan, 1 NCA 453, 491 N.W.2d 356 (1992). 


ANALYSIS 
We begin by observing that Joseph’s appeal is properly 
before this court because a denial of a plea in bar is a final order 
as defined in Neb. Rev. Stat. § 25-1902 (Reissue 1989). See 
State v. Milenkovich, 236 Neb. 42, 458 N.W.2d 747 (1990). 
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Joseph’s conviction was set aside by the district court and a 
new trial was ordered because of an error in the jury 
instructions. The Nebraska Supreme Court has held that there 
is no double jeopardy violation when retrial results from trial 
error unrelated to sufficiency of the evidence: 
“ “It would be a high price indeed for society to pay were 
every accused granted immunity from punishment 
because of any defect sufficient to constitute reversible 
error in the proceedings leading to conviction... . 
(RJeversal for trial error, as distinguished from evidentiary 
insufficiency, does not constitute a decision to the effect 
that the government has failed to prove its case. . . . [I]t 
implies nothing with respect to the guilt or innocence of 
the defendant. Rather, it is a determination that a 
defendant has been convicted through a judicial process 
which is defective in some fundamental respect... . When 
this occurs, the accused has a strong interest in obtaining a 
fair readjudication of his guilt free from error, just as 
society maintains a valid concern for insuring that the 
guilty are punished.” 

(Citations omitted.) State v. Palmer, 224 Neb. 282, 296, 399 

N.W.2d 706, 718-19 (1986) (quoting Burks vy. United States, 437 

U.S. 1, 98S. Ct. 2141, 57 L. Ed. 2d 1 (1978)). 

Nevertheless, Joseph contends that he was acquitted of 
voluntary manslaughter and thus cannot be reprosecuted under 
any other manslaughter theory. This contention is based on 
Joseph’s assertion that involuntary manslaughter is a 
lesser-included offense of voluntary manslaughter. 

Involuntary manslaughter is not a lesser-included offense of 
voluntary manslaughter. In an exhaustive and definitive 
analysis of the issue in State v. Pettit, 233 Neb. 436, 453-54, 445 
N.W.2d 890, 901 (1989), the Nebraska Supreme Court 
determined that § 28-305, the manslaughter statute, 

establishes and distinguishes the two categories of 
manslaughter: an unlawful killing, without malice “upon 
a sudden quarrel,” which may be characterized as 
voluntary manslaughter, and an _ unlawful but 
unintentional killing, without malice, as the result of the 
defendant’s commission of an unlawful act, which may be 
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characterized as involuntary manslaughter. 

There is no double jeopardy violation in the case before us 
because the offense charged, involuntary manslaughter, is a 
distinct crime with distinct elements. Involuntary manslaughter 
is killing without intent and without provocation, while 
committing an unlawful act. Voluntary manslaughter is killing 
with intent and with provocation (upon a sudden quarrel), 
regardless of whether the killing occurs in the course of an 
unlawful act. 


CONCLUSION 

Involuntary manslaughter is not the crime for which Joseph 
was tried originally, nor is it a lesser-included offense of a crime 
for which Joseph was acquitted in the original prosecution. 
Since the retrial results from a trial error unrelated to the 
sufficiency of the evidence, Joseph is subject to retrial for 
involuntary manslaughter. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JOHN R. MAGGARD, 
APPELLANT. 
$02 N.W.2d 493 


Filed February 23, 1993. No. A-92-194. 


1, Rules of Evidence: Other Acts: Proof. Evidence of other crimes, wrongs, or acts 
is not admissible to prove the character of a person in order to show that he or 
she acted in conformity therewith. It may, however, be admissible for other 
purposes, such as proof of motive, opportunity, intent, preparation, plan, 
knowledge, identity, or absence of mistake or accident. 

2. Trial: Evidence: Other Acts: Appeal and Error. It is within the discretion of the 
trial court to determine admissibility of evidence of other wrongs or acts, and the 
trial court’s decision will not be reversed absent abuse of that discretion. 

3. Trial: Evidence: Other Acts. Whether prior offenses are sufficiently similar to 
the one charged in the case on trial so that evidence thereof has probative value is 
a matter left to the discretion of the trial court. 

4. Trial: Rules of Evidence: Expert Witnesses: Appeal and Error. The 
determination of whether an expert’s testimony or opinion will be helpful toa 
jury or assist the trier of fact in accordance with Neb. Rev. Stat. § 27-702 
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(Reissue 1989) involves the discretion of the trial court, whose ruling on 
admissibility of an expert’s testimony or opinion will be upheld on appeal unless 
the trial court abused its discretion. 

5. Trial: Rules of Evidence: Expert Witnesses. If scientific, technical, or other 
specialized knowledge will assist the trier of fact to understand the evidence or to 
determine a fact in issue, a witness qualified as an expert by knowledge, skill, 
experience, training, or education, may testify thereto in the form of an opinion 
or otherwise. 

6. Trial: Rules of Evidence: Witnesses. The credibility of a witness may be attacked 
or supported by evidence in the form of reputation or opinion, but subject to 
these limitations: (1) The evidence may refer only to character for truthfulness or 
untruthfulness, and (2) evidence of truthful character is admissible only after the 
character of the witness for truthfulness has been attacked by opinion or 
reputation evidence or otherwise. 

7. Trial: Rules of Evidence: Expert Witnesses. The type of character evidence 
admissible under Neb. Rev. Stat. §§ 27-608 and 27-405 (Reissue 1989) does not 
include the opinion of an expert witness regarding the truthfulness of another 
witness, based upon purported scientific studies. 

8. Criminal Law: Trial: Juries: Evidence: Appeal and Error. In a jury trial of a 
criminal case, whether an error in admitting or excluding evidence reaches a 
constitutional dimension or not, an erroneous evidential ruling results in 
prejudice to a defendant unless the State demonstrates that the error was 
harmless beyond a reasonable doubt. 


Appeal from the District Court for Douglas County: 


STEPHEN A. Davis, Judge. Reversed and remanded for a new 
trial. 


Thomas M. Kenney, Douglas County Public Defender, and 
Janine F. Ucchino for appellant. 


Don Stenberg, Attorney General, and Marilyn B. 
Hutchinson for appellee. 


SrEVERS, Chief Judge, and HANNoNand Irwin, Judges. 


HANNON, Judge. 

The defendant, John R. Maggard, was found guilty by a jury 
of first degree sexual assault on a child. The defendant was 
found not to be a mentally disordered sex offender and was 
sentenced to a term of imprisonment of not less than 9 nor more 
than 11 years. The defendant appeals to this court. We reverse, 
and remand for anew trial. 


FACTS 
As we are required to do, the following evidence has been 
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viewed in a manner most favorable to the State: The victim was 
12 years old at the time of the assault. While the victim’s mother 
worked, the victim and her younger sister regularly went to their 
aunt N.T’s house so that their cousin C.T. could babysit them. 
The defendant was N.T’s boyfriend and resided at N.T’s house. 
At the time of the assault, the defendant was 41 years old. 

On May 6, 1991, the victim told a school counselor and a 
police officer that the defendant had sexually assaulted her by 
inappropriately touching her. Later in the interview, the victim 
said that she had not been sexually assaulted. The victim told 
the officer that she was mad at the defendant because he had 
slapped her and pushed her down. The officer asked her if that 
was why she had made up the sexual assault, and she answered 
that it was. No sexual assault charges were filed against the 
defendant at that time. 

On May 7, the victim went to her aunt’s house after school. 
The defendant asked C.T. to go to the store to pick up some 
things, leaving the victim and C.T’s younger sister alone with 
him. After C.T. left, the defendant went into the living room, 
pulled his pants down, told the victim to pull her pants down, 
and then got on top of her. The victim testified that the 
defendant put his penis in her “private.” After he finished, he 
told her not to tell anyone. 

On May 8, the victim told a school counselor, a school 
administrator, and a police officer about the assault. She also - 
told them that prior to the assault, the defendant had slapped 
her and given her a black eye. 

On May 24, the victim testified at the preliminary hearing. 
The victim stated that she wanted the defendant out of her - 
aunt’s house and that she wanted to get back at him for slapping 
her. The victim stated that she told about the alleged sexual 
assault on May 7 to get the defendant in trouble, but added that 
the story was true. The defendant was charged with first degree 
sexual assault ona child. 

At trial, Dr. James Faylor, the physician who examined the 
victim on May 8,-testified that the victim’s hymen was not 
intact. There was a small tear on the hymen and only aremnant 
of the hymen remained. Faylor stated that the tear was fresh 
and that it had probably occurred within 24 hours of the 
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examination. 

C.T. is the daughter of N.T., the defendant’s girl friend. C.T., 
who was 17 years old at the time of trial, testified that she used 
to babysit the victim and her sister while the victim’s mother 
worked. C.T. stated that she had gone to the store on May 7 and 
left her sister and the victim alone with the defendant. C.T. 
stated that she was gone less than 45 minutes. Approximately 20 
minutes after C.T. returned home from the store, the victim 
told her that the defendant had touched “[h]er privates.” C.T. 
stated that the victim never told her that the defendant had 
penetrated the victim with his penis. 

Over the defendant’s objection, C.T. was allowed to testify 
that when she was young, the defendant used to take baths with 
her. These baths occurred approximately 9 years prior to the 
present trial. C.T. testified that the defendant had digitally 
penetrated her on one occasion. 

C.F, N.T’s 22-year-old daughter, was also allowed to testify 
at trial, over the defendant’s objection, that she had taken baths 
with the defendant. C.F. stated that the defendant started 
taking baths with her when she was in second grade and 
continued to do so until she was a freshman in high school. C.F. 
also stated that the defendant had digitally penetrated her. 

Dr. Patricia Sullivan, the psychologist who evaluated the 
victim, also testified at trial. Sullivan is one of the three persons 
who participated in an indepth evaluation of the victim after the 
alleged assault occurred. Sullivan performed a psychological 
evaluation on the victim to determine her intelligence and the 
dynamics of her personality. Sullivan also completed a 
behavioral checklist. 

The victim told Sullivan that the defendant had penetrated 
her on May 7, and Sullivan recounted the victim’s version of the 
assault at trial. Sullivan testified that the victim is mildly 
mentally retarded and that she has trouble comprehending 
questions. The victim was 13 years old when Sullivan evaluated 
her. Sullivan stated that in the language area, the victim had a 
mental age of 6 years and that in the nonlanguage area, the 
victim’s mental age was 11 to 12 years. The victim is mentally 
retarded in the language area and has “low, average” abilities in 
the nonlanguage area. 
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Sullivan began to testify about research that she had 
reviewed regarding the truthfulness of children and the stages 
that they go through with respect to telling lies when the 
defendant objected. The court overruled the objection, and 
Sullivan then stated that children tell fantasy lies or 
wishful-thinking lies when they are 5 to 8 years old. Sullivan 
stated that only children who are 8 years old or older are able to 
purposely tell a lie to gain material things, escape punishment, 
protect themselves from fear or authority, or enhance 
themselves. 

Sullivan stated that the victim, with a mental age of 6 years, 
fits within the category of children who are 5 to 8 years old. (We 
do not understand why Sullivan placed the victim in the group 
of children who are 5 to 8 years old. Her previous testimony 
indicated that the child had a mental age of 6 years in the 
language area only but that her mental age in the nonlanguage 
area was 11 to 12.) The defendant objected, and the court 
overruled his objection. Sullivan was allowed to state that the 
victim was incapable of telling a lie in the sense that she was 
aware that there was a falsity and had the intent to deceive 
others with a preconceived goal or purpose of deception. She 
also explained that many children, particularly mentally 
retarded children, frequently recant their stories of abuse. 

The judge instructed the jury that the testimony of C.T. and 
C.F. was received solely for the limited purpose of showing the 
intent or motive of the accused in the acts charged and was not 
to be considered for the purpose of the guilt or innocence of the 
defendant. The judge also instructed the jury that it was to 
determine what weight, if any, to give an expert’s testimony and 
that they had to consider the expert’s credibility when doing so. 
The jury returned a guilty verdict. The defendant properly 
preserved the errors assigned. | 


ASSIGNMENTS OF ERROR 
The defendant alleges that the court erred (1) in admitting 
testimony concerning similar acts of sexual conduct committed 
by the defendant and (2) in admitting expert testimony 
regarding the victim’s ability to lie. 
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ADMISSIBILITY OF OTHER ACTS 

The defendant’s first assignment of error involves the 
admission of C.T’s and C.F’s testimony. Neb. Rev. Stat. 
§ 27-404(2) (Reissue 1989) provides: 

Evidence of other crimes, wrongs, or acts is not admissible 
to prove the character of a person in order to show that he 
or she acted in conformity therewith. It may, however, be 
admissible for other purposes, such as proof of motive, 
opportunity, intent, preparation, plan, knowledge, 
identity, or absence of mistake or accident. 

The Nebraska Supreme Court has frequently noted that 
§ 27-404(2) is a rule of inclusion rather than exclusion; the list 
of acceptable uses recited in the statute is illustrative and not 
intended to be exclusive. State v. Martin, 242 Neb. 116, 493 
N.W.2d 191 (1992); State v. Stephens, 237 Neb. 551, 466 
N.W.2d 781 (1991). 

The Nebraska Supreme Court has stated that 

“ « “fsjexual crimes have consistently been classified as 
those in which evidence of other similar sexual conduct 
has been recognized as having independent relevancy, and 
courts generally hold that evidence of other sex offenses 
by the defendant may be admissible, whether the other 
offense involves the complaining witness or third 
parties.”’ ” 

State v. Keithley, 218 Neb. 707, 712, 358 N.W.2d 761, 765 
(1984). Accord, State v. Martin, supra; State v. Stephens, 
supra. 

The defendant contends that the testimony of C.T. and C.F. 
is inadmissible because it is remote in time and lacking in 
sufficient similarity. It is within the discretion of the trial court 
to determine admissibility of evidence of other wrongs or acts, 
and the trial court’s decision will not be reversed absent abuse of 
that discretion. § 27-404(2); State v. Christian, 237 Neb. 294, 
465 N.W.2d 756 (1991). Like all evidence, it is subject to the 
overriding protection of Neb. Rev. Stat. § 27-403 (Reissue 
1989), which provides for the exclusion of relevant evidence if 
its probative value is outweighed by the danger of unfair 
prejudice, confusion of the issues, or misleading the jury, or by 
considerations of undue delay, waste of time, or needless 
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presentation of cumulative evidence. State v. Yager, 236 Neb. 
481, 461 N.W.2d 741 (1990). 

The defendant contends that the sexual contacts testified to 
by C.T. and C.F lack sufficient similarity to the offense with 
which the defendant is charged in this case and that such 
contacts are too remote. Whether the prior offenses are 
sufficiently similar to the one charged in the case on trial so that 
evidence thereof has probative value is a matter left to the 
discretion of the trial court. See State v. Keithley, supra. There 
is enough similarity between the prior acts of sexual abuse 
involving the defendant and the sexual abuse in the present 
case, and the trial court did not abuse its discretion i in admitting 
such evidence. 


ADMISSIBILITY OF EXPERT TESTIMONY 

The defendant’s second assignment of error involves Dr. 
Sullivan’s trial testimony concerning the victim’s ability to lie. 
‘At trial, counsel for the State asked Sullivan the following 
question: “In terms of [the victim’s] age and in terms of her 
level for the different stages she went through on telling the 
truth, where would she be mentally?” The defendant objected, 
stating that the State was trying to obtain a conclusion 
concerning the victim’s ability to lie based on the age group that 
she fit into. Counsel for the State replied that he was “trying to 
get this expert to testify that [the victim] is telling the truth.” The 
court noted that Neb. Rev. Stat. § 27-608 (Reissue 1989) 
permits a witness to testify based on the witness’ opinion as to 
another witness’ character for truthfulness. Defense counsel 
restated that he believed that the State was trying to get Sullivan 
to say that based on a medical diagnosis, the victim was telling 
the truth. The court overruled the objection and stated that if 

defense counsel was correct, § 27-608 did not apply. 
Over the defendant’s objection, Sullivan then was allowed to 
testify in response to the question posed by the State, as follows: 
A. In terms of the essential elements of lying, being 
awareness [sic] that there is a falsity and an intention to 
deceive others with a preconceived goal or purpose of the 
deception, in terms of the — that state of the art 
psychological literature on developmental aspects of lying 
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to children. 

Q. Okay. And I’m a little confused. Where would she 
be? 

A. She’s in the stage where she’s incapable of telling a lie 
as it is defined in those terms. Meaning that she would tell 
— she could tell a type of a wishful thinking lie, something 
that when reality is not acceptable to kids, they sometimes 
have fantasies. That’s why very young children fantasize 
they’re Superman, and they say I saw Superman when 
they really didn’t. That kind of thing. 

Q. That’s where she would be? 

A. She’s in that stage, five to seven [sic], yes. 

The determination of whether an expert’s testimony or 
opinion will be helpful to a jury or assist the trier of fact in 
accordance with Neb. Rev. Stat. § 27-702 (Reissue 1989) 
involves the discretion of the trial court, whose ruling on 
admissibility of an expert’s testimony or opinion will be upheld 
on appeal unless the trial court abused its discretion. State v. 
Roenfeldt, 241 Neb. 30, 486 N.W.2d 197 (1992); State v. 
Reynolds, 235 Neb. 662, 457 N. W.2d 405 (1990). 

Section 27-702 provides that “[i]f scientific, technical, or 
other specialized knowledge will assist the trier of fact to 
understand the evidence or to determine a fact in issue, a 
witness qualified as an expert by knowledge, skill, experience, 
training, or education, may testify thereto in the form of an 
opinion or otherwise.” In State v. Roenfeldt, supra, the 
Nebraska Supreme Court approved the use of expert testimony 
concerning the profile of a child abuse victim, also referred to 
as Child Sexual Abuse Accommodation Syndrome. “Profile 
evidence is typically admitted in evidence to assist the jury in 
understanding ‘superficially bizarre behavior’ of a putative 
victim, such as a child’s ambivalence about pursuing a sexual 
abuse complaint ... or a child’s recantation of an earlier 
accusation.” (Citation omitted.) State v. Gokey, 154 Vt. 129, 
133, 574 A.2d 766, 768 (1990). The Nebraska Supreme Court 
explained that the reason for allowing profile evidence is that 
“ ‘Iflew jurors have sufficient familiarity with child sexual 
abuse to understand the dynamics of a sexually abusive 
relationship,’ and ‘the behavior exhibited by sexually abused 
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children is often contrary to what most adults would expect. 
State v. Roenfeldt, 241 Neb. at 39, 486 N.W.2d at 204. In State 
v. Doan, ante p. 484, 498 N.W.2d 804 (1993), the Nebraska 
Court of Appeals recently analyzed the issue of the 
admissibility of expert testimony that a child’s claim of sexual 
abuse was “validated.” This court concluded that an expert 
witness may not give such testimony because such testimony 
expresses an opinion that the child is believable, that the child is 
credible, or that the witness’ account has been validated. The 
principles discussed in Doan apply to this case. 

However, in this case, the expert gave a direct opinion on the 
credibility of a witness based simply upon what the expert 
regarded as the mental age of that witness. The testimony 
allowed in State v. Roenfeldt, supra, is clearly distinct from the 
testimony given in this case. Sullivan’s testimony was an 
attempt to directly bolster the child’s credibility with expert 
opinion. 

In child sexual abuse litigation, the child’s credibility is 
critical. Expert testimony on delayed reporting, 
recantation, and inconsistency has the indirect effect of 
bolstering the child’s credibility. But are experts permitted 
to venture beyond indirect support, and to comment 
directly on the credibility of particular children or on the 
credibility of sexually abused children as a group? The 
answer from the courts is a resounding no. 

1 John E.B. Myers, Evidence in Child Abuse and Neglect § 4.45 
at 316 (2d ed. 1992). 

This case presents the question of whether character evidence 
is admissible if it is in the form of an expert’s opinion that a 
certain witness is telling the truth, based on the fact that the 
witness is a member of a particular group. Section 27-608(1) 
provides: 

The credibility of a witness may be attacked or supported 
by evidence in the form of reputation or opinion, but 
subject to these limitations: (a) The evidence may refer 
only to character for truthfulness or untruthfulness, and 
(b) evidence of truthful character is admissible only after 
the character of the witness for truthfulness has been 
attacked by opinion or reputation evidence or otherwise. 
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Pursuant to § 27-608, evidence of the victim’s truthful 
character is admissible only after her character for truthfulness 
has been attacked. Before Sullivan testified, defense counsel 
attacked the victim’s character for truthfulness by eliciting 
testimony from C.T. that the victim had a reputation for being 
untruthful. C.T. also stated that the victim had lied to her on 
several occasions. Under § 27-608, opinion or reputation 
evidence of the victim’s truthful character was admissible to 
support her credibility. Thus, the issue becomes whether expert 
opinion testimony can be used to bolster the victim’s credibility 
after her character for truthfulness has been attacked. 

In State v. Beermann, 231 Neb. 380, 436 N.W.2d 499 (1989), 
a deputy testified at trial that he believed that the victim had 
been sexually abused. The Nebraska Supreme Court noted that 
the deputy’s testimony could be construed as stating that the 
victim’s testimony was true. The court stated: 

Secondly, it is totally improper for one witness to testify 
as to the credibility of another witness. The question of 
any witness’ credibility is for the jury. Deputy Day’s 
testimony may be construed as stating that the child’s 
testimony is true. In that context, it is improper to permit 
any evidence that a witness is truthful, except under the 
provisions of Neb. Evid. R. 608 (Neb. Rev. Stat. § 27-608 ° 
(Reissue 1985)), which permits testimony, under certain 
conditions, concerning the character of a witness for 
truthfulness. This testimony was not of that type. 

State v. Beermann, 231 Neb. at 396, 436 N.W.2d at 509. The 
court concluded that the fact that the deputy was not an expert 
provided an additional reason for excluding the testimony. 

In State v. Ammons, 208 Neb. 812, 305 N.W.2d 812 (1981), 
the defendant offered the testimony of a psychologist as an 
expert witness to prove that eyewitness identification testimony 
tends to be inaccurate and unreliable. The trial court refused to 
admit the testimony, finding that the issue was not a proper 
subject for expert testimony. The Nebraska Supreme Court 
affirmed the trial court’s exclusion of the testimony and stated: 

The general rule is that expert testimony is admissible 
only if it will be of assistance to the jury in its deliberations 
and relates to an area not within the competency of 
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ordinary citizens. If scientific, technical, or other 
specialized knowledge wil! assist the trier of fact to 
understand the evidence or determine a fact in issue, 
expert testimony may be admissible. Neb. Rev. Stat. 
§ 27-702 (Reissue 1979). The expert testimony offered by 
the defendant in this case met none of those requirements. 
The accuracy or inaccuracy of eyewitness observation is a 
common experience of daily life. Such testimony would 
invade the province of the jury. It is not surprising that 
almost no authority can be found to support the 
defendant’s contention. 
State v. Ammons, 208 Neb. at 814-15, 305 N.W.2d at 814. 

The Nebraska Supreme Court was again confronted with the 
admissibility of expert psychological opinion regarding the 
reliability of eyewitness testimony in State v. Trevino, 230 Neb. 
494, 432 N.W.2d 503 (1988). In State v. Trevino, 230 Neb. at 
517, 432 N.W.2d at 519-20, the court stated that State v. 
Ammons, supra, was concerned with the “expert’s ability to 
assist the jury in understanding evidence which is beyond the 
ken of common experience . . . . Ammons stands for the 
proposition that it is not for an expert to suggest to the jury how 
a witness’ testimony shall be weighed or evaluated... .” In 
concluding that expert testimony on accuracy of eyewitness 
observation was inadmissible, the court stated: 

Second, the knowledge of behavioral scientists, such as 
psychologists, is probabilistic, couched in terms of 
averages, standard deviations, curves, and differences 
between groups. A court, however, is not concerned with 
the average eyewitness’ reliability but with the reliability 
of the specific witnesses before it, who may vary from the 
average in probabilistic but ultimately unknown ways. It is 
not the research behavioral social scientist who is in a 
position to assess a Specific witness’ reliability; the jury, 
which views the witness as an individual, is best able to 
collectively determine, on the basis of common human 
experience as yet unsurpassed by laboratory research, how 
to weigh what an individual witness has to say. 

State v. Trevino, 230 Neb. at 518, 432 N.W.2d at 520. 
Other courts have examined the issue we face in this case and 
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have also concluded that expert opinion testimony regarding 
the truthfulness of another witness is generally not admissible. 
State v. Myers, 382 N.W.2d 91 (Iowa 1986); McCalla v Ellis, 
180 Mich. App. 372, 446 N.W.2d 904 (1989); State v. Erickson, 
454 N.W.2d 624 (Minn. App. 1990); State v. Hill, 463 N.W.2d 
674 (S.D. 1990); State v. Floody, 481 N.W.2d 242 (S.D. 1992); 
State v. Haseltine, 120 Wis. 2d 92, 352 N.W.2d 673 (Wis. App. 
1984). 

We conclude that the type of character evidence admissible 
under § 27-608 and Neb. Rev. Stat. § 27-405 (Reissue 1989) 
does not include the opinion of an expert witness regarding the 
truthfulness of another witness, based upon purported 
scientific studies. If a witness has an adequate basis for her 
opinion, she may give an opinion on another witness’ character 
for truthfulness. However, the basis for such an opinion may 
not purport to be scientific. We find that the trial court erred in 
allowing Sullivan to give her opinion as to the victim’s inability 
to lie. 

In a jury trial of a criminal case, whether an error in 
admitting or excluding evidence reaches a constitutional 
dimension or not, an erroneous evidential ruling results in 
prejudice to a defendant unless the State demonstrates that the 
error was harmless beyond a reasonable doubt. State v. 
Messersmith, 238 Neb. 924, 473 N.W.2d 83 (1991); State v. 
Coleman, 239 Neb. 800, 478 N.W.2d 349 (1992). Whether the 
jury believed the victim was a crucial issue at trial. 
Consequently, we cannot find that the admission of Sullivan’s 
testimony concerning the victim’s inability to lie was harmless 
error. We reverse the judgment of conviction and remand the 
cause for anew trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 
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STATE OF NEBRASKA, APPELLANT, V. MICHELLE UMMEL, APPELLEE. 
500 N.W.2d 191 


Filed March 2, 1993. No. A-92-298. 


1. Sentences: Appeal and Error. A county attorney may appeal a sentence imposed 
upon a defendant if the county attorney reasonably believes, based on all the 
facts and circumstances of the particular case, that the sentence is excessively 
lenient. Neb. Rev. Stat. § 29-2320 (Cum. Supp. 1992). 

: . Anappeal by the State that a sentence is excessively lenient must 
be reviewed by the appellate court on a case-by-case basis. 


Appeal from the District Court for Hall County: WILLIAM 
H. RILEY, Judge. Sentence modified. 


Marcie A. Hagerty, Deputy Hall County Attorney, for 
appellant. 


Ralph A. Bradley, of Bradley & Maser Attorneys at Law, 
PC., for appellee. 


HANNON, IRWIN, and MILLER-LERMAN, Judges. 


IRWIN, Judge. 

Pursuant to Neb. Rev. Stat. § 29-2320 (Cum. Supp. 1992), 
the county attorney of Hall County appeals the sentences 
imposed on Michelle Ummel, appellee, claiming that the 
sentences are excessively lenient. This statute authorizes a 
county attorney to appeal the sentence imposed upon a 
defendant if the county attorney reasonably believes, based on 
all the facts and circumstances of the particular case, that the 
sentence is excessively lenient. The sole question to be answered 
is whether the sentences imposed in this case are excessively 
lenient and should therefore be modified. We have reviewed the 
record and, based upon all the facts and circumstances of this 
case, determined that the sentences imposed are excessively 
lenient, and for that reason, we impose greater sentences. 

On December 24, 199], Ummel entered a plea of guilty to the 
charge of second degree forgery in violation of Neb. Rev. Stat. 
§ 28-603(1) (Reissue 1989) in case No. 38-025 (Hall County 
District Court). At the same hearing, she also entered pleas of 
guilty to two other counts of second degree forgery in a 
companion case, case No. 38-023 (Hall County District Court). 
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All three of these offenses are Class IV felonies. § 28-603(3). 
Each of the crimes charged to which Ummel entered her pleas is 
punishable by a maximum term of imprisonment of 5 years, 
with no minimum term of imprisonment statutorily specified; a 
$10,000 fine; or both such imprisonment and fine. See Neb. 
Rev. Stat. § 28-105(1) (Reissue 1989). These pleas were entered 
pursuant to a plea agreement. As part of the agreement, the 
State agreed that it would not file approximately 30 other 
forgery counts, also felonies, and that the State would dismiss 2 
pending misdemeanor charges. The court accepted Ummel’s 
pleas and ordered a presentence investigation. 

After receiving the presentence investigation report, the 
district court sentenced Ummel regarding case No. 38-025 to 60 
days in the county jail. Regarding case No. 38-023, Ummel was 
ordered to serve 60 days in the county jail on count I and 60 days 
in the county jail on count II. The court further ordered that all 
the sentences were to run consecutively. In regard to case No. 
38-023, the court allowed appellee credit for prior time served 
from September 5 to December 16, 1991, and specifically found 
that the credit should apply to both counts in that case. The 
court stated to Ummel that it appeared she would actually have 
to serve about 90 days in jail. Ummel was also ordered to make 
restitution in the amount of $356. 

An account of the facts is necessary in order to make the 
examination of the issue presented to us by this appeal. The 
presentence investigation report disclosed that Ummel was 19 
years of age, was unmarried, and had one minor child, age 2'/2, 
who was living with Ummel’s mother. Ummel was employed by 
her father, who owns a tree service. Ummel’s educational 
background culminated with her obtaining a GED while 
incarcerated in the Hall County Jail. 

An examination of the presentence investigation report 
indicates a long history, even for a 19-year-old, of antisocial and 
criminal behavior. 

By her own report, Ummel was “kicked out” of a high school 
in Indiana during her ninth grade year because she had 
marijuana and “white crosses” (amphetamines) on her person 
at school. Ummel also related to the probation officer that she 
had been suspended and expelled from school at an early age 
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due to smoking and fighting. 

Ummel has a history of criminal activity and has been 
involved in the criminal justice system since she was 15 years 
old. She has been convicted of numerous misdemeanors, 
including false reporting, disturbing the peace, forgery, and 
five different shoplifting convictions. She has also been 
convicted of numerous traffic offenses, driving under 
suspension, and violating probation. Ummel has received 
sentences ranging from fines to probation to jail terms. 

On January 4, 1989, Ummel was placed on probation for 90 
days regarding a disturbing the peace charge. While on 
probation, she committed shoplifting and theft offenses. As a 
result of this, she was then committed to the Youth 
Development Center-Geneva on February 16. She was 16 years 
old. 

After release from the Youth Development Center, Ummel 
was convicted of the offenses of false reporting and driving 
under suspension and was placed on probation. Asa part of her 
probation order, she was ordered to serve the first 7 days of the 
probation in jail. On November 1, 1990, Ummel was cited for 
driving while intoxicated and minor in possession of alcohol. A 
motion to revoke the September 1990 probation was filed, and 
a hearing was held on January 24, 1991. As part of a plea 
agreement, the driving while intoxicated and minor in 
possession charges were dismissed. Ummel admitted her 
violation of the terms and conditions of her probation, as well 
as her guilt regarding another minor in possession charge, and 
was sentenced to 37 days in jail. 

It appears that probation was certainly out of the question as 
a sentence in the instant case, given Ummel’s past history 
regarding probationary sentences. 

Next, Ummel was sentenced on September 13, 1991,-to 90 
days in jail for aiding and abetting a forgery, a Class I 
misdemeanor. She was released from that jail term shortly 
before she entered her guilty pleas in the case before us. 
Between the date of the plea in this case, December 24, 1991, 
and the sentencing date, March 20, 1992, Ummel continued to 
participate in criminal activity. The presentence investigation 
report indicates that on January 3, 1992, she was charged with 
four offenses, including three felonies: burglary, possession of 
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a controlled substance, and felony theft. On January 14, again 
while Ummel was awaiting sentencing on the present charges, 
she was charged with shoplifting, to which she subsequently 
pled guilty. On January 18, she was charged with still another 
shoplifting charge, third offense, a Class IV felony, and on 
January 23, she was charged with possession of a controlled 
substance, a Class II felony. These latter two charges were 
pending at the time of the sentencing in the present cases. 

The presentence investigation report indicates that Ummel 
has an extreme addiction to drugs, most prominently cocaine. 
In fact, during her presentence investigation, she stated that 
other than the criminal matters pending before the court at the 
present time, her “biggest problem was ‘cocaine.’ ” She admits 
to stealing $500 from her father and admits to other instances of 
stealing on numerous occasions to buy drugs. She also admits 
to having dealt drugs in the past. Ummel’s own description of 
herself as being addicted to illegal drugs is telling. She admitted 
to the use of a variety of illegal drugs during the fall of 1990 
including crystal (methamphetamine) and states that during the 
winter of 1990 she “ ‘[t]hen got into coke everyday up until 
01-23-92 except when in jail . .. and when in treatment in May 
of 1991/ ” 

As mentioned above, Ummel has received treatment for her 
chemical abuse problems. Records show that she was admitted 
to Mary Lanning Memorial Hospital in Hastings, Nebraska, on 
May 8, 1991, and was discharged on June 6. Upon completion 
of treatment, Ummel went to a halfway house in Hastings for 
approximately 2'/2 weeks. Treatment having been tried and 
obviously failing, and given the litany of offenses stated earlier, 
this was not an alternative for the sentencing judge either. 

Ummel admitted that when she committed the forgeries in 
the instant case, she and some friends had been using cocaine 
and had exhausted their supply. By her own admission, finding 
that it was quite simple to obtain money by cashing stolen 
checks, Ummel wrote more checks to buy more cocaine. 

Regarding a claim that a sentence is excessively lenient, Neb. 
Rev. Stat. § 29-2322 (Cum. Supp. 1992) provides: 

[T]he appellate court, upon a review of the record, shall 
determine whether the sentence imposed is excessively 
lenient, having regard for: 
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(1) The nature and circumstances of the offense; 

(2) The history and characteristics of the defendant; 

(3) The need for the sentence imposed: - 

(a) To afford adequate deterrence to criminal conduct; 

(b) To protect the public from further crimes of the 
defendant; 

(c) To reflect the seriousness of the offense, to promote 
respect for the law, and to provide just punishment for the 
offense; and 

(d) To provide the defendant with needed educational 
or vocational training, medical care, or other correctional 
treatment in the most effective manner; and 

(4) Any other matters appearing in the record which the 
appellate court deems pertinent. 

As we review the record in this case, considering the above 
standards, we determine that the sentences imposed are 
excessively lenient. 

The offense for which appellee has been convicted is of a 
serious nature. Over $3,000 in forged checks were negotiated by 
Ummel regarding the victim’s checking account. Ummel wrote 
the checks to numerous merchants for either money or 
merchandise. Merchandise was then either returned to the 
merchants for a cash refund or sold or traded for drugs. Ummel 
had made no restitution to the victim for her crime as of the 
time of sentencing. 

Ummel has received a variety of sentences in her criminal 
past. These sentences have ranged from fines to probation to 
jail terms, in an escalating fashion. Ummel’s record, including 
her act violating probation in November 1990 and her failure to 
appear for her initial presentence investigation meeting, 
confirms that she is a poor candidate for probation. This was so 
indicated by the sentencing judge. 

The sentences imposed by the trial court are no greater and 
were actually even more lenient than some of the sentences 
imposed upon Ummel for past offenses. As an example, she 
had previously been sentenced to 90 days in jail for aiding and 
abetting forgery, which was a Class I misdemeanor. In the 
present case, all the forgeries were felonies and she was 
sentenced to 60 days in jail for each. It is unlikely that lesser 
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sentences than she has received in the past will serve as 
deterrents to her committing further crimes in the future. 

In an appeal by the State that a sentence was excessively 
lenient, the Supreme Court stated in State v. Winsley, 223 Neb. 
788, 792-93, 393 N.W.2d 723, 726 (1986): “These cases of 
necessity must be reviewed by us on a case-by-case basis. As a 
result, therefore, we are unable to set out with exactness any 
greater standards than those prescribed by the provisions of 
§ 29-2322.” 

The sentences imposed do not reflect the seriousness of the 
offense, nor do they promote respect for the law or provide just 
punishment for the instant offenses, all factors which we are 
required to consider pursuant to § 29-2322. 

This court has reviewed the opinions of the Supreme Court 
regarding similar appeals. As of the completion of the research 
for this opinion, there have been six cases filed by prosecutors 
regarding claims of excessively lenient sentences. Those cases 
are State v. Wojcik, 238 Neb. 863, 472 N. W.2d 732 (1991); State 
v. Foral, 236 Neb. 597, 462 N.W.2d 626 (1990), appeal after 
remand 240 Neb. 346, 481 N.W.2d 583 (1992); State v. Stastny, 
227 Neb. 748, 419 N.W.2d 873 (1988); State v. Winsley, supra; 
State v. Dobbins, 221 Neb. 778, 380 N.W.2d 640 (1986); and 
State v. Jallen, 218 Neb. 882, 359 N. W.2d 816 (1984). 

The Supreme Court has either modified or vacated and 
remanded for sentencing three of the above cases. Those are 
Wojcik, Foral, and Winsley. This court has reviewed all six 
opinions prior to reaching its conclusion in this case. The 
Supreme Court’s comments in the three cases in which the 
sentences were found not to be excessively lenient were 
instructive. 

In Jallen, the Supreme Court upheld the sentence, 
commenting that it was not an abuse of discretion for the trial 
court to place the defendant on probation, since the defendant 
had no prior criminal record and other defendants i in the case 
had received probation. 

In Dobbins, the court affirmed the sentence, noting that 
between the time of the defendant’s arrest and sentencing, she 
had undergone inpatient alcoholism treatment. The defendant 
had been satisfactorily discharged and had attended Alcoholics 
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Anonymous meetings. The court also noted that the value of 
the items taken during the burglaries was small and that there 
was no violence associated with the crimes. 

In Stastny, the Supreme Court stated that the sentence was 
not impermissibly lenient in view of the defendant’s efforts at 
self-improvement. The sentencing court had felt that 
imprisonment, by itself, would not be an effective sentence 
under the circumstances. It concluded that a program for 
Stastny’s rehabilitation was appropriate. A probationary term 
was imposed which contained extremely stringent and special 
conditions to be satisfied during the term of the probation. 

Mindful of these preceding opinions, we find that, unlike 
Jallen, Ummel has a prior criminal record and that there were 
no other codefendants who were treated in the lenient fashion 
that she was. In contrast to Dobbins and Stastny, Ummel has 
failed to take any further actions to cure her obvious addiction 
and, in fact, has returned to a pattern of criminal behavior after 
completing inpatient treatment in the past. Also, unlike 
Dobbins and Stastny, the value of the property involved was 
not small, but exceeded $3,000. 

We see no benefit to be gained by remanding this matter to 
the district court, and therefore, we simply set aside the 
sentences previously imposed by the district court and impose ° 
our Own greater sentences. 

It is therefore ordered that appellee, Michelle Ummel, be 
committed to the Nebraska Department of Correctional 
Services for a period of not less than 8 months nor more than 2 
years on each count, all sentences to be served consecutively, 
with credit for all time spent in custody awaiting disposition in 
this matter. 

It is further ordered that Ummel pay the costs of the action in 
the district court for Hall County. Judgment is entered against 
Ummel for such costs as well as the costs of this appeal. It is 
further ordered that she is remanded to the custody of the Hall 
County sheriff for placement in the Hall County Jail pending 
transportation to the Nebraska Department of Correctional 
Services in accordance with the sentences imposed by this 
opinion. 

As an addendum, in preparing its brief, the State is required 
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to observe Neb. Ct. R. of Prac. 9D(1)f (rev. 1992). That rule 
states that “[t]he statement of facts shall be made in narrative 
form, and shall consist of so much of the substance of the 
record as is necessary to present the case. Each and every 
recitation of fact, whether in the statement of facts or elsewhere 
in the brief, shall be annotated to the record... .” The State has 
disregarded the preceding rule. The brief contains many 
allusions to the record, but was not annotated to the same. 
However, we are bound to examine the record and have done so 


in this case. 
SENTENCE MODIFIED. 


STATE OF NEBRASKA, APPELLEE, V. PAULA BOYE, APPELLANT. 
499 N.W.2d 860 


Filed March 2, 1993. No. A-92-329. 


1. Courts: Appeai and Error. When an appellate court reviews a decision of a 
district court which affirmed, reversed, or modified a decision of a county 
court, it will consider only those errors specifically assigned in the appeal to the 
district court and again assigned as error in the appeal to the higher appellate 
court. 

2. Courts: Time: Appeal and Error. Within 10 days of filing a notice of appeal 
from county court to district court, the appellant shall file with the district court 
a statement of errors, which shall consist of a separate, concise statement of each 
error a party contends was made by the trial court. 

3. Courts: Appeal and Error. A district court’s review is limited to errors properly 
assigned in the statement of errors, and general statements made in a notice of 
appeal to the district court such as “conviction contrary to law” or “evidence 
improperly entered over objection” do not properly assign error under Neb. Ct. 
R. of Cty. Cts. 52(1)(G) (rev. 1992) and need not be considered by the district 
court, nor will they be considered by a higher appellate court. 

4. Appeal and Error. An appellate court may note plain error when it is plainly 
evident from the record that an error uncomplained of at trial prejudicially 
affected a litigant’s substantial right and, if uncorrected, would cause a 
miscarriage of justice or damage the integrity, reputation, and fairness of the 
judicial process. 


Appeal from the District Court for York County, BRYCE 
BarTu, Judge, on appeal thereto from the County Court for 
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York County, Curtis H. Evans, Judge. Judgment of District 
Court affirmed. 


James H. Truell, York County Public Defender, and Jay R. 
Garroutte, of Law Offices of James H. Truell, for appellant. 


Don Stenberg, Attorney General, and Mark D. Starr for 
appellee. 


SiEVERS, Chief Judge, and CONNOLLY and WRIGHT, Judges. 


SiEVERS, Chief Judge. 

Paula Boye appeals her bench-trial conviction for theft by 
receiving stolen property, Neb. Rev. Stat. § 28-517 (Reissue 
1989), a Class II misdemeanor. The York County Court 
sentenced Boye to 30 days in jail. The district court for York 
County affirmed her conviction and sentence. She assigns as 
error (1) insufficiency of evidence, (2) improperly admitted 
evidence, and (3) excessive sentence. 

When an appellate court reviews a decision of a district court 
which affirmed, reversed, or modified a decision of a county 
court, it will consider only those errors specifically assigned in 
the appeal to the district court and again assigned as error in the 
appeal to the higher appellate court. State v. Richter, 240 Neb. 
913, 485 N.W.2d 201 (1992). 

In this case, Boye filed her notice of appeal to the district 
court for York County on January 8, 1992. “Within 10 days of 
filing a notice of appeal, the appellant shall file with the district 
court a statement of errors, which shall consist of a separate, 
concise statement of each error a party contends was made by 
the trial court.” Neb. Ct. R. of Cty. Cts. 52(I)(G) (rev. 1992). 
Rule $2(1)(G) further limits the district court’s review to errors 
assigned and discussed in the statement of errors. The rule 
permits the district court, at its option, to notice plain error not 
assigned. Although there is no statement of errors in the record, 
it appears that the district court reviewed the case using the 
generally stated “reasons” provided in Boye’s notice of appeal. 
That notice stated in its entirety: 

You are hereby notified that the Defendant, Paula 
Boye, intends to appeal her conviction in regards to the 
above and foregoing matter to the District Court of York 
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County, Nebraska for the reason that said conviction is 
contrary to law; that certain evidence was improperly 
entered over objection; that the sentence imposed is 
excessive. 
We find that this notice of appeal is not an adequate substitute 
_ for a statement of errors, with the exception of the claim of 
excessive sentence. That “said conviction is contrary to law” 
and that “certain evidence was improperly entered over 
objection” are not the sort of separate, concise statements of 
each error that rule 52(I)(G) contemplates. The purpose of the 
rule is to specifically direct the attention of the reviewing court 
to precisely what error was allegedly committed by the lower 
court and to advise the nonappealing party of what is 
specifically at issue in the appeal. Thus, generalized statements 
such as “contrary to law” and “certain evidence [without 
designation] was improperly entered over objection” are 
directly contrary to the clear purpose of the rule and need not be 
considered by the district court, nor will they be considered by 
this court. The statement claiming excessive sentence is concise, 
fulfills the purpose of the rule, and will be reviewed by this 
court as an assigned error. 

The record in this case shows that on approximately May 15, 
1991, Marlene Graves, owner-manager of Merle’s Nursery in 
York, Nebraska, reported a theft of some property to the 
police. She reported missing a decorative wood stump, a 
macrame plant hanger, and a plastic planter in the shape of a 
lamb. The items had a total value of less than $100. Marlene 
Graves’ comanager, Heather Graves, testified that a decorative 
swan was also taken from the store. 

In early August 1991, police officer Ronald Dickerson 
conducted a followup investigation on a Crimestoppers’ tip 
regarding the property taken from Merle’s Nursery. Upon 
arriving at the Boye residence, Dickerson noticed three items 
which matched the description of the property that Marlene 
Graves had reported stolen—the wood stump, the macrame, 
and the plastic planter. Dickerson was unable to get Boye to 
come to the door, so he contacted Marlene Graves and asked 
her to come to the residence to identify the property, which she 
did. Dickerson then seized the property, and Boye was later 
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questioned and arrested. 

Dickerson testified that when he wicsiioned Boye at the 
police station, Boye indicated that the wood stump had been 
brought to her from California by a friend about a year prior. 
Boye also told Dickerson that the macrame had been found bya 
charity drop box near an Econofoods store and that the planter 
had been purchased from atraveling salesman at a Comfort Inn 
motel. Boye also indicated that Jennifer Nisula had purchased a 
swan from this same salesman. Nisula testified, however, that 
she had received the swan from Boye when she was visiting 
Boye’s home sometime near the end of May 1991. Nisula also 
testified that Boye had removed the swan from Nisula’s yard 
after Boye had been arrested. 

Although insufficiency of the evidence was claimed in Boye’s 
appeal to this court, our review of her conviction is for excessive 
sentence and plain error only. Therefore, this court looks to the 
record for only those errors uncomplained of at trial which 
prejudiced a substantial right of Boye to the extent that to leave 
them uncorrected would cause a miscarriage of justice or 
damage the integrity, reputation, and fairness of the judicial 
process. See State v. Wilcox, 239 Neb. 882, 479 N.W.2d 134 
(1992). We find no plain error in this record and therefore 
affirm the conviction. 

With respect to Boye’s assignment of error claiming excessive 
sentence, we note that in considering a sentence, the sentencing 
court is not limited in its discretion to any mathematically 
applied set of factors. The appropriateness of a sentence is 
necessarily a subjective judgment and includes the sentencing 
judge’s observation of the defendant’s demeanor and attitude 
and all the facts and circumstances surrounding the defendant’s 
life. State v. Wounded Arrow, 240 Neb. 44, 480 N.W.2d 205 
(1992). 

. Furthermore, an appellate court will reduce a sentence only 
when the reasoning behind the sentence is so clearly untenable 
that it constitutes an abuse of discretion. State v. Smith, 240 
Neb. 97, 480 N. W.2d 705 (1992). 

In light of Boye’s considerable history of theft offenses, we 
find no abuse of discretion in her 30-day jail sentence. 
Therefore, we affirm the conviction and sentence in all 
respects. 

AFFIRMED. 
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BRENDA K. MorTON, APPELLANT, V. FARMERS COOPERATIVE 
BUSINESS ASSOCIATION OF SHELBY, NEBRASKA, ET AL., APPELLEES. 
510 N.W.2d 326 


Filed March 16, 1993. No. A-90-1149. 


1. Summary Judgment: Appeal and Error. In appellate review of a summary 
judgment, the court views the evidence in a light most favorable to the party 
against whom the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. 

2. Summary Judgment. Summary judgment is to be granted only when the 
pleadings, depositions, admissions, stipulations, and affidavits in the record 
disclose that there is no genuine issue as to any material fact or as to the ultimate 
inferences that may be drawn from those facts and that the moving party is 
entitled to judgment as a matter of law. 

3. Summary Judgment: Proof. After the moving party has shown facts entitling it 
to a judgment as a matter of law, the opposing party has the burden to present 
evidence showing an issue of material fact which prevents a judgment as a matter 
of law for the moving party. 

4. Waiver: Appeal and Error. Errors not assigned in an appellant’s initial brief are 
waived and may not be asserted for the first time ina reply brief. 

5. Insurance: Releases. A release of personal injury claims may be avoided on the 
grounds of mutual mistake as to the nature and extent of the injury sustained. 


Appeal from the District Court for Douglas County: 
LAWRENCE J. CORRIGAN, Judge. Affirmed. 


Bernard J. Monbouquette, of Gallup & Schaefer, and 
Stephen L. Gerdes for appellant. 


Gail S. Perry and Donald R. Witt, of Baylor, Evnen, Curtiss, 
Grimit & Witt, for appellees. 


S1EVERS, Chief Judge, and CoNNOLLY and WRIGHT, Judges. 


WRIGHT, Judge. 

Brenda K. Morton appeals the summary judgment in favor 
of the defendants in this action arising from an automobile 
accident. She claims that there remains a material issue of fact 
as to whether the release she signed was based on a mutual 
mistake of the parties concerning the nature and extent of her 
injury. 


STANDARD OF REVIEW 
In appellate review of a summary judgment, the court views 
the evidence in a light most favorable to the party against whom 
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the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Turek v. St. 
Elizabeth Comm. Health Ctr., 241 Neb. 467, 488 N.W.2d 567 
(1992). Summary judgment is to be granted only when the 
pleadings, depositions, admissions, stipulations, and affidavits. 
in the record disclose that there is no genuine issue as to any 
material fact or as to the ultimate inferences that may be drawn 
from those facts and that the moving party is entitled to 
judgment as a matter of law. State v. Union Pacific RR. Co.., 
241 Neb. 675, 490 N. W.2d 461 (1992). 

After the moving party has shown facts entitling it to a 
judgment as a matter of law, the opposing party has the burden 
to present evidence showing an issue of material fact which 
prevents a judgment as a matter of law for the moving party. 
Murphy v. Spelts-Schultz Lumber Co., 240 Neb. 275, 481 
N.W.2d 422 (1992); Spittler v. Nicola, 239 Neb. 972, 479 
N.W.2d 803 (1992). 


FACTS 

Brenda Morton’s automobile collided with a truck driven by 
an employee of Farmers Cooperative Business Association of 
Shelby, Nebraska, and she sued Farmers Cooperative. The 
amended answer filed by Farmers Cooperative admitted that 
the accident had occurred and that Brenda had sustained 
injuries, but asserted that there was a full accord and 
satisfaction because Brenda had signed a release of any claim 
for personal injury. 

After the accident, Brenda was taken to an emergency room 
in Council Bluffs, Iowa, where x rays showed no abnormalities 
and she was diagnosed as having a minor head injury and neck 
strain. Brenda was pregnant, and she refused to execute any 
releases until after the birth of her child. It was undisputed that 
the insurance carrier for Farmers Cooperative, Farmland 
Insurance, assumed that Brenda’s injuries were minor. The 
adjuster offered Brenda’s husband, Calvin Morton, $500 in 
compensation for Brenda’s injuries. 

Brenda’s affidavit, received at the hearing on the motion for 
summary judgment, stated in part: 

On December 6, 1985, I was driving my car on South 
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42nd Street in Omaha. A pickup truck came from the right 
side and hit my car, causing it to be hit by several other 
vehicles. I hit my head on the inside of my car several 
times. I believe my head hit the side window two or three 
times at least. X-rays taken afterwards at Mercy Hospital 
in Council Bluffs, lowa did not show any problems. 
I began having headaches, trouble with my vision, and 
ringing in my ears right after the day of the accident. These 
_ problems have continued to this day. I saw an eye doctor 
about the vision problems. I also saw Dr. John McCarthy 
who was my family doctor and who took care of me 
during my pregnancy. (I was pregnant at the time of the 
accident. My baby was born April 8, 1986.) Neither of 
these doctors gave me any reason to believe that I had 
suffered a traumatic brain injury in the accident. 

Brenda stated that she remembered signing the release, but 
did not remember reading it. She said that if she had believed 
the $500 check was payment for all of her injuries, she would 
not have accepted it. Her affidavit recited that since the 
accident she has had problems with her balance, often falling to 
the right while walking. She was not told that she had a head 
injury until several years after the accident. 

Dr. Jan Golnick’s affidavit recited that Brenda had provided 
him with a medical history in which she described an 
automobile accident. She said she had been hit by several cars 
from different directions and, as a result, had developed a 
severe headache. Two days after the accident, she developed 
blurred vision, ringing in her ears, and pounding headaches 
lasting 2 to 3 hours. All of these symptoms became more intense 
and frequent. Three to six months after the accident, Brenda 
noticed a problem with her distance vision. Golnick believed 
that Brenda had sustained a significant closed head trauma 
followed by posttraumatic headaches. Golnick said Brenda had 
no appreciation that she hada severe head injury. 

The evidence received at the hearing on the motion for 
summary judgment showed that Cherie Burcham, a claims 
representative for Farmland Insurance, sent a check for $500 
payable to Calvin and Brenda to compensate Brenda for her 
injuries. Burcham understood that the offer was based on the 
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assumption that Brenda had sustained only minor soft-tissue 
injuries. 

Farmland Insurance processed the claims and issued a draft 
to Brenda for $180.85 for medical expenses. In January 1986, 
Brenda told the company that she wanted $5,000 but would 
settle for $2,500 and that she would not sign a release on her 
unborn child. ; 

After the child was born, Farmland Insurance’s adjuster was 
contacted by Calvin about the vehicle damage and Brenda’s 
physical condition. The adjuster was not advised that Brenda 
was continuing to have symptoms as a result of the accident. 
The $500 offer of settlement for personal injury was renewed. 
Calvin did not refuse the offer, but stated he was not ready to 
settle his property-damage claim. On May 1, 1986, the adjuster 
noted in the file that there was no problem with the Mortons’ 
baby and that “soft tissue injury ok.” Calvin called the 
company and gave his permission to send the $500. 

On May 6, 1986, Calvin and Brenda executed a release and 
settlement for the sum of $500. The release recited that it was in 
full settlement of a disputed claim growing out of bodily injury 
sustained by Brenda as a result of an accident which occurred at 
or near Omaha, Nebraska, on or about December 6, 1985, and 
it discharged Farmers Cooperative from any and all claims, 
known and unknown, which may have been sustained by 
Brenda as a result of the accident and injury. The $500 draft was 
paid on May 9, 1986. 


REPLY BRIEF 

Brenda’s reply brief adds an assignment of error not asserted 
in her original brief. She now argues that the district court erred 
in failing to rule on the admissibility of medical evidence 
submitted by affidavit at the hearing on the motion for 
summary judgment. However, because errors not assigned in 
an appellant’s initial brief are waived and may not be asserted 
for the first time in a reply brief, we will not consider this 
assignment of error and will not consider the contents of the 
affidavit in determining the issue of the case. Keithley v. Black, 
239 Neb. 685, 477 N. W.2d 806 (1991). 
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ANALYSIS 

At the hearing on the motion for summary judgment, 
exhibits 1 through 25 were received without objection. Exhibit 
24 is the release and settlement which discharged the defendants 
for all injuries known or unknown. The issue is whether the 
release was the result of mutual mistake. The release entitles 
Farmers Cooperative to a judgment as a matter of law. The 
burden is upon Brenda to present evidence showing a mutual 
mistake of fact which would prevent the judgment as a matter 
of law in favor of Farmers Cooperative. See Murphy y. 
Spelts-Schultz Lumber Co., 240 Neb. 275, 481 N.W.2d 422 
(1992). 

Nebraska has followed the majority rule that a release of 
personal injury claims may be avoided on the grounds of 
mutual mistake as to the nature and extent of the injury 
sustained. Frahm y. Carlson, 214 Neb. 532, 334 N.W.2d 795 
(1983). In Frahm, the defendant appealed a $35,000 
personal-injury verdict. Frahm had previously executed a 
release which provided that in consideration of $3,550, Carlson 
was released and forever discharged from any and all claims on 
account of all injuries known or unknown which could in the 
future develop from the accident in question. At the time of the 
release, Frahm complained of headaches, dizziness, and 
nausea. The doctor prescribed aspirin and said the symptoms 
would subside. 

Six days after the accident, Frahm told the insurance 
company that he had a stiff neck and headaches and had ~ 
received a bruise on his forehead, but he said he felt all right. 
There was no other discussion concerning pain, suffering, loss 
of work, or other injuries. Frahm asked for $3,500 for the car 
and $75 for his out-of-pocket expenses. The settlement for 
$3,550 was shown in the company records as $3,200 for the car 
and $350 for medical expenses. Frahm’s headaches persisted, 
and he began to have increasing pain in his neck and arms. A 
subsequent diagnosis found that he had a herniated disk 
between the fifth and sixth cervical vertebrae. Frahm claimed 
he intended to settle for the property damage and $75 in medical 
expenses only. The court held that, based on the record, 
questions of the intent of the parties and of mutual mistake 
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were for the jury. 

The two Nebraska cases which refused to invalidate a 
release, La Rosa v. Union P. R. Co., 142 Neb. 290, 5 N.W.2d 
891 (1942), and Swartz v. Topping, 191 Neb. 41, 213 N.W.2d 
718 (1974), are based upon the fact that the injuries were serious 
and so obvious that the plaintiff was not permitted to avoid the 
release on the grounds of mutual mistake. 

In an attempt to determine the intent of the parties in 
executing a release, courts have considered the conduct and 
circumstances surrounding the execution of the release. In 
Williams v. Glash, 789 S.W.2d 261 (Tex. 1990), a motorist 
received $889.46 for property damage and signed a release for 
all personal injuries known and unknown. Later, the motorist 
was diagnosed with temporomandibular joint syndrome 
(TMJ). The court stated: “[W]hether the parties to a release 
intended to cover an unknown injury cannot always be 
determined exclusively by reference to the language of the 
release itself. It may require consideration of the conduct of the 
parties and the information available to them at the time of 
signing.” 789 S.W.2d at 264. 

In Williams, the motorist had no knowledge of the TMJ 
injury and neither discussed nor bargained for settlement of a 
personal injury claim. The amount received was exactly the sum 
of the property-damage claim for her car. The court held that 
this was sufficient to establish a genuine issue of fact as to intent 
and reversed the summary judgment in favor of the defendant. 

Thus, where a release is given by one injured in an 
accident and more serious injuries develop than were 
supposed to exist at the time of the settlement, it is a 
question of fact whether the parties assumed as a basis of 
the release the known injuries, or whether the intent was to 
make a compromise for whatever injuries from the 
accident might exist whether known or unknown at the 
time. 

13 Samuel Williston, A Treatise on the Law of Contracts, 
§ 1551 at 191-92 (Walter H.E. Jaeger 3d ed. 1970). 

We review the evidence construing all reasonable inferences 
in a light most favorable to Brenda. This evidence shows that 
Brenda’s condition did not change from the time of the accident 
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to the date of the release and has not changed since the date of 
the release. She had headaches and dizziness, ringing in her 
ears, and double vision. Since the accident, she has had a 
problem with her balance, often falling to the right while 
walking. These symptoms have persisted and continue to this 
day. The only difference prerelease and postrelease is that in 
1989, Brenda found adoctor who diagnosed her symptoms. 

Because a mutual mistake of fact is necessary to avoid the 
release, Brenda must show that more serious injuries developed 
than were believed to exist at the time of settlement in order to 
present a question of fact. The evidence does not establish that 
her injuries were any different when she filed this action than 
they were at the time of the release. 

We find there was no mutual mistake of fact which would 
void the release. Having considered Brenda’s other assignments 
of error, we find them to have no merit. 

The summary judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. STEPHEN R. WARD, APPELLANT. 
510N.W.2d 320 


Filed March 16,1993. No. A-91-1150. 


1. Verdicts: Appeal and Error. An appellate court will disturb a jury’s findings only 
when a preponderance of the evidence against such findings is great and they 
appear to be clearly wrong or when the findings are clearly contrary to the law. 
The court must sustain a jury’s verdict if, taking the view most favorable to the 
State, there is evidence in the record to support it. 

2. Trial: Rules of Evidence. The admission of evidence is controlled by rule and not 
by judicial discretion, except where judicial discretion is a factor involved in 
assessing admissibility. 

3. Forgery. The elements of the crime of uttering a forged instrument are (1) the 
offering of a forged instrument with a representation by words or acts that it is 
true and genuine; (2) the knowledge that the same is false, forged, or 
counterfeited; and (3) the intent to defraud. 

4. Trial: Hearsay: Rules of Evidence. For admissibility under Neb. Rev. Stat. 
§ 27-803(5) (Reissue 1989), the business records exception, the activity recorded 
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must regularly occur in the course of day-to-day business, it must have been 

-made as a part of a regular business practice at or near the time of the event 

recorded: and it must be authenticated by acustodian or other qualified witness. 

; . Although Neb. Rev. Stat. § 27-803(5) (Reissue 1989), 

the business records exception, permits data compilation in any form, proper 

foundation for the use of secondary evidence is required by Neb, Rev. Stat. 

§ 27-1004 (Reissue 1989). 

6. Criminal Law: Trial: Juries: Evidence: Appeal and Error. In a jury trial of a 
criminal case, whether an error in admitting or excluding evidence reaches a 
constitutional dimension or not, an erroneous evidential ruling results in 
prejudice to a defendant unless the State demonstrates that the error was 
harmless beyond a reasonable doubt. 

7. Trial: Juries: Evidence: Appeal and Error. Harmless error exists when a review 
of an entire record shows that the erroneous admission of the evidence did not 
materially influence the jury or affect a substantial right of the defendant. 


Appeal from the District Court for Lancaster County: PAUL 
D. MERRITT, JR., Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public Defender, and 
‘Michael D. Gooch for appellant. 


Don Stenberg, Attorney General, and Mark D. Starr for 
appellee. 


SiEveERS, Chief Judge, and CONNOLLY and WRIGHT, Judges. 


WRIGHT, Judge. 

Stephen R. Ward was convicted of forgery in the second 
degree. On appeal, he argues that the State failed to prove 
forgery and that it was error to submit the case to the jury. He 
claims the court erred in admitting hearsay testimony, which 
violated his right to confront the witnesses. 


STANDARD OF REVIEW 

An appellate court will disturb a jury’s findings only when a 
preponderance of the evidence against such findings is great 
and they appear to be clearly wrong or when the findings are 
clearly contrary to the law. The court must sustain a jury’s 
verdict if, taking the view most favorable to the State, there is 
evidence in the record to support it. State v. Lewis, 241 Neb. 
334, 488 N.W.2d 518 (1992). 

The admission of evidence is controlled - rule and not by 
judicial discretion, except where judicial discretion is a factor 
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involved in assessing admissibility. State v. Timmerman, 240 
Neb. 74, 480 N. W.2d 411 (1992). 


FACTS 

Ward was charged with second degree forgery, in violation of 
Neb. Rev. Stat. § 28-603(1) (Reissue 1989). The incident 
involved an attempt to obtain cash for a pink institutional slip, 
identified as No. 5190873, from the Department of 
Correctional Services (DCS). The pink “checks,” as they are 
called, are DCS internal documents which authorize the DCS 
inmate accounting office to write a regular check on the 
requesting inmate’s trust account, which is maintained at a 
bank. When an inmate has filled out the proper spaces on a 
pink check, it is presented for approval to the appropriate DCS 
personnel, who review it and determine if it has been issued for 
a proper purpose, and if so, the check is then sent through 
interoffice mail to inmate accounting. 

When the check reaches accounting, it is subject to review by 
a DCS preauditing clerk. If the slip has been properly 
completed, the inmate’s account is debited, and a trust account 
check for the authorized amount is drawn and issued. 

On January 4, 1991, Ward attempted to cash a pink check for 
$240 at a DCS office. The check had several irregularities: It 
came from outside DCS; it contained a check number, which 
was normally not filled in until after the DCS accounting 
department had issued a trust check; the notation on the face of 
the check said it was for a Christmas gift, which was an 
unauthorized expenditure; and the signature block for approval 
of the expenditure was filled in with the name of a DCS 
employee, but the DCS security administrator testified that he 
did not believe the employee’s signature was genuine. 

Ward was convicted of second degree forgery, sentenced to 
probation for 18 months, and ordered to pay court costs within 
1 year. 


ANALYSIS 
Ward first argues that he cannot be convicted of forgery 
without proof of the forgery. Section 28-603 provides: 
(1) Whoever, with intent to deceive or harm. . . utters 
any written instrument which is or purports to be, or 
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which is calculated to become or to represent if completed, 
a written instrument which does or may evidence, create, 
transfer, terminate, or otherwise affect a legal right, 
interest, obligation, or status, commits forgery in the 
second degree. 
Neb. Rev. Stat. § 28-601(9) (Reissue 1989) defines “utter” as 
“to issue, authenticate, transfer, sell, transmit, present, use, 
pass, or deliver, or to attempt or cause such uttering.” The 
elements of the crime of uttering a forged instrument are (1) the 
offering of a forged instrument with a representation by words 
or acts that it is true and genuine; (2) the knowledge that the 
same is false, forged, or counterfeited; and (3) the intent to 
defraud. State v. Tate, 222 Neb. 586, 385 N. W.2d 456 (1986). 

The evidence showed that Ward presented a check which was 
not normally found outside DCS and which carried a staff 
person’s signature which was not genuine. Ward’s attempt to 
present the check to DCS in exchange for money was, by the 
very act, a representation that the check was true and genuine. 
Ward’s knowledge that the same was false can be inferred from 
the circumstances surrounding his presentation of the check for 
payment. 

David Satterfield, who was with Ward at the time he 
presented the check, testified that Ward obtained the check 
from “Little Ike” at the Lincoln Correctional Center (LCC). 
The notation on the check said it was for a Christmas present, 
but Satterfield stated that he and Ward knew it was not a 
Christmas present. Satterfield was to receive part of the money. 

Satterfield stated that neither he nor Ward knew the payor on 
the check, Ike Connelly. They had never heard of Connelly until 
they saw the check. Satterfield heard Ward tell the DCS 
employee that he wished to have the money released to him. 
Ward and Satterfield had previously tried to cash the check at a 
Hy-Vee grocery store, where they were told to take the check to 
the DCS office. 

John Shelton, a criminal investigator for the Nebraska State 
Patrol, testified that Ward told him the check was a Christmas 
gift from an inmate at LCC named “Ike Connelly.” Shelton told 
Ward that Connelly was not an inmate and that the inmate 
number listed on the check had not been issued to an inmate 
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since 1982. Ward responded that he had received the check as a 
Christmas gift from Paul Conley. Shelton stated he did not 
know who Ward was referring to, but the person on the check 
was Ike Connelly. Ward then said, “Paul Conley is my 
attorney.” 

Ward was asked to identify Ike Connelly, and Ward said, “It 
was Conway who gave [him] the check.” Ward then said he had 
received the check in the mail from inmate Connelly at LCC. 
He again changed his story and said that he had gotten the 
check from Conway, who was also an inmate. 

Ward’s contention that he did not commit the crime of 
forgery because the check was entirely completed before he 
received it does not take into consideration that “utter” also 
means to transmit, present, use, or deliver. See § 28-601(9). It 
was not necessary for the State to establish that Ward forged the 
document in order to convict him of forgery in the second 
degree. One who with the intent to deceive or harm utters any 
written instrument which is calculated to affect a legal right or 
interest commits forgery in the second degree. 

Ward asserts the check was not a forged instrument because 
it did not and could not affect any legal right, interest, 
obligation, or status and was nothing more than a request to 
DCS to take action. 

Velma Kotas, an accountant, testified that she was eating 
lunch at the DCS lunchroom when two men came into the 
nearby hallway and asked her for the accounting office. Ward, 
who had the pink institutional check in his hand, asked if he 
could receive money for it. Not only did he request money from 
DCS, but he had previously requested money for the check at a 
Hy-Vee grocery store. Ward’s argument that the piece of paper 
did not and could not affect any legal right, interest, or 
obligation is without merit. Ward did attempt to use the check 
as an instrument to obtain money. 


HEARSAY OBJECTION 
Ward also claims that the testimony of the DCS accounting 
manager, Inga Hookstra, concerning information obtained 
from a computer was hearsay and lacked proper foundation. 
The issue is whether her testimony is admissible under the 
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business records exception to hearsay, Neb. Rev. Stat. 
§ 27-803(5) (Reissue 1989). 

In Transport Indemnity Co. v. Seib, 178 Neb. 253, 132 
N.W.2d 871 (1965), an insurance company sought to introduce 
its computer-produced records into evidence to show the 
premiums owed by the defendant. Seib objected on the basis 
that the records were not the best evidence. The court held the 
record admissible. “No particular mode or form of record is 
required. The statute was intended to bring the realities of 
business and professional practice into the courtroom and the 
statute should not be interpreted narrowly to destroy its 
obvious usefulness.” Id. at 259, 132 N.W.2d at 875. The court 
noted that the purpose of the statute was to permit the 
admission of systematically entered records without the 
necessity of producing as witnesses the persons who made the 
entries in the records in the regular course of business. See 
Higgins v. Loup River Public Power Dist., 159 Neb. 549, 68. 
N.W.2d 170 (1955). 

Without objection, Hookstra testified that when an inmate is 
received into the system, he is assigned an identification 
number. The computer system then generates an institutional 
account for an inmate under that number, whether or not the 
inmate has any money in his account. By using the computer, 
Hookstra could determine whether a particular account 
number existed and whether an inmate with that number is in 
the system. She testified that she worked with this system ona - 
regular, daily basis. 

Ward then objected to any further testimony based on the 
computer records as being hearsay, lacking foundation, and 
violating his right of confrontation, because the person who 
originally entered the information into the computer was not 
present or subject to cross-examination. The court overruled 
the objection on the basis that the testimony qualified as a 
business records exception to the hearsay rule. 

Over objection, Hookstra then testified that the account 
identified on the pink check was inactive. She accessed the 
correctional tracking system, which is a data base identifying 
every inmate who has been incarcerated since the inception of 
the system in 1977. She found that the number on the check had 
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been assigned to an inmate with the last name of Brown, who 
had been released in 1982. She stated that her duties with DCS 
required her to use this system on a regular basis, even though 
she had not been employed by DCS when the system was set up 
in 1977. When Hookstra used the correctional tracking system 
to find the name “Connelly,” the last name of the inmate who 
had purportedly signed the check, she found an inmate named 
Connelly, but did not find an “I. Connelly,” a “W. Connelly,” 
or an “Ike W. Connelly.” The Connelly she located had been 
released in 1985. 

For admissibility under § 27-803(5), the business records 
exception, the activity recorded must regularly occur in the 
course of day-to-day business, it must have been made as a part 
of a regular business practice at or near the time of the event 
recorded, and it must be authenticated by a custodian or other 
qualified witness. State v. Wright, 231 Neb. 410, 436 N.W.2d 
205 (1989); Omaha World-Herald Co. v. Nielsen, 220 Neb. 294, 
369 N. W.2d 631 (1985). 

The testimony of Hookstra from her observation of the 
computer records was hearsay. The question, then, is whether 
such testimony was a business records exception to the hearsay 
rule. The evidence established that the three requirements of 
Wright were met. If Hookstra had compiled the records herself, 
they would have been admissible as a business records 
exception. Instead, she testified as to the contents without 
producing acopy in any form. 

This situation is unique. The State did not mark or offer as 
an exhibit a copy of the computer information in any tangible 
form. Thus, we are faced with a business records exception of 
“data compilation, in any form,” based on testimony of 
business records observed on a computer screen. Hookstra’s 
testimony as to what she observed on the computer screen was 
secondary evidence. Secondary evidence, as opposed to 
primary evidence, may be an authenticated copy or testimony 
of the witness to the substance of the contents of the original. 

The admissibility of this type of evidence is determined under 
what is commonly referred to as the “best evidence rule.” 
Edward J. Imwinkelried, Evidentiary Foundations ch. 7, § Bat 
111 (1980), says a more accurate title for the “best evidence 
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rule” would be the “original document rule.” When a 
document’s terms are in issue, the proponent has the burden to 
produce the original and present an admissible type of 
secondary evidence. /d. 

In Equitable Life v. Starr, 241 Neb. 609, 615, 489 N.W.2d 
857, 862 (1992), the Supreme Court stated that the best evidence 
rule might more properly be called the rule for “ ‘production of 
an original writing or document.’ ” The court noted that in 
other jurisdictions, in the absence of a satisfactory explanation 
for nonproduction of an_ original document, the 
original-document rule bars admission of secondary evidence — 
to prove the contents of the document. 

Although § 27-803(5) permits “data compilation, in any 
form,” proper foundation for the use of secondary evidence is 
required by Neb. Rev. Stat. § 27-1004 (Reissue 1989). The 
original is not required, and other evidence of the contents is 
admissible if the originals are lost or destroyed and no original 
can be obtained, but no such evidence was offered here to 
establish why Hookstra should be allowed to testify as to what 
she observed on her computer screen. Therefore, the trial court 
should have sustained the foundational objection to Hookstra’s 
testimony concerning the contents of the records she observed 
on the computer screen. 

“ ‘In a jury trial of a criminal case, whether an error in 
admitting or excluding evidence reaches a constitutional 
dimension or not, an erroneous evidential ruling results in 
prejudice to a defendant unless the State demonstrates that the 
error was harmless beyond a reasonable doubt.’ ” State v. 
Coleman, 239 Neb. 800, 814, 478 N.W.2d 349, 358 (1992). 
Accord State v. Cox, 231 Neb. 495, 437 N.W.2d 134 (1989). 
Harmless error exists when a review of the entire record shows 
that the erroneous admission of the evidence did not materially 
influence the jury or affect a substantial right of the defendant. 
Coleman, supra. Thus, erroneously admitted evidence is 
harmless when such evidence is cumulative and other properly 
admitted evidence supports the finding by the jury or other trier 
of fact. Id.; Cox, supra. 

Although erroneously admitted, Hookstra’s testimony was 
cumulative because other evidence, including irregularities in 
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the check itself, established Ward’s guilt. The check came from 
outside DCS and contained a check number which was not 
normally completed until after the accounting department at 
DCS had issued a trust check. The notation on the check that it 
was for a Christmas gift was an unauthorized expenditure. The 
signature block was filled in by a DCS employee, whose 
signature was not genuine. 

Shelton testified without objection that Ward said the check 
was a Christmas present from Ike Connelly. Shelton testified 
that Connelly was not an inmate. Shelton stated that the inmate 
number listed on the check had not been issued to an inmate 
since 1982. He testified that there was no Ike Connelly listed at 
LCC and no inmate number listed on the account. 

As noted in Michael H. Graham, Handbook of Federal 
Evidence § 1001.0 at 1059 (3d ed. 1991): 

Appellate consideration of issues concerning 
application of the Original Writing Rule must be made in 
light of the purpose of the rule to secure the most reliable 
information as to the contents of a writing, recording, or 
photograph. Thus before any technical violation of the 
Original Writing Rule will be held reversible error, counsel 
must at least be in a position to assert that there is a good 
faith dispute as to the existence or content of the writing, 
recording or photograph. Absent such representation, 
any error is clearly harmless. 

Myrick v. United States, 332 F.2d 279 (Sth Cir. 1964), cert. 
denied, Bergman etal. v. United States, 377 U.S. 952, 84S. Ct. 
1630, 12 L. Ed. 2d 497, 

Sufficient admissible evidence was presented to support the 
jury’s verdict. We find the admission of Hookstra’s testimony 
was harmless error. Ward’s assignments of error are without 
merit, and the judgment of conviction is affirmed. 

AFFIRMED. 
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LoziER CORPORATION AND LIBERTY MUTUAL INSURANCE 
COMPANY, APPELLEES, V. STATE OF NEBRASKA, SECOND INJURY 
FUND, APPELLANT, AND MICHAEL DECROIX, 

INTER VENOR-APPELLEE. 

501 N.W.2d 313 


Filed March 16, 1993. No. A-92-222. 


!. Workers’ Compensation: Appeal and Error. A decision by the Workers’ 
Compensation Court after rehearing has the same force and effect as a jury 
verdict, and findings of fact will not be set aside unless, after reviewing the 
record in the light most favorable to the successful party, an appellate court 
determines that those findings are clearly erroneous. 

. Anappellate court may modify, reverse, or set aside a Workers’ 
Compensation Court’s decision only when (1) the compensation court acted 
without or in excess of its powers; (2) the judgment, order, or award was 
procured by fraud; (3) there is not sufficient competent evidence in the record to 
warrant the making of the order, judgment, or award; or (4) the findings of fact 
by the compensation court do not support the order or award. 

3. Workers’ Compensation: Evidence: Appeal and Error. In testing the sufficiency 

: of evidence to support findings of fact made by the Workers’ Compensation 
Court after rehearing, the evidence must be considered in the light most 
favorable to the successful party. 

4. Workers’ Compensation: Second Injury Fund. The Second Injury Fund was 
created to encourage employers to hire the handicapped and to therefore be 
secure in knowing that if a work-related accident occurs, the employer and its 
insurance carrier are liable only for those injuries that would have resulted had 
there been no preexisting disability. 

5. Workers’ Compensation. In the event of a compensable injury, an employer is 
required to bear the cost for all workers’ compensation benefits from the date of 
the injury, including all reasonable medical and hospital expenses caused by the 
injury. 

6. Workers’ Compensation: Second Injury Fund. Absent plain statutory language 
which shifts the burden for medical, hospital, and psychiatric expenses to the 
Second Injury Fund, an employer remains liable for such expenses. 


Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed in part, and in part reversed. 


Don Stenberg, Attorney General, John R. Thompson, and 
David T. Bydalek for appellant. 


Jay L. Welch, of Rickerson, Welch & Wulff, for appellees 
Lozier Corporation and Liberty Mutual Insurance Company. 


Sheldon M. Gallner, of Gallner & Gallner, P.C., for 
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intervenor-appellee. 
SIEVERS, Chief Judge, and CONNOLLY and WRIGHT, Judges. 


WRIGHT, Judge. 

The State of Nebraska, Second Injury Fund (Fund), appeals 
the award on rehearing entered by the Workers’ Compensation 
Court. The Fund assigns as error the compensation court’s 
requiring the Fund to pay medical, hospital, and psychiatric 
care and treatment expenses incurred by Michael DeCroix. The 
Fund claims that the court erred in imposing on the Fund the 
responsibility for paying temporary total disability, except for 
the period of time DeCroix is undergoing vocational 
rehabilitation. 


STANDARD OF REVIEW 

A decision by the Workers’ Compensation Court after 
rehearing has the same force and effect as a jury verdict, and 
findings of fact will not be set aside unless, after reviewing the 
record in the light most favorable to the successful party, an 
appellate court determines that those findings are clearly 
erroneous. Foreman v. State, 240 Neb. 716, 483 N.W.2d 752 
(1992); Wiese v. Becton-Dickinson Co., 239 Neb. 1033, 480 
N.W.2d 156 (1992). 

An appellate court may modify, reverse, or set aside a 
Workers’ Compensation Court’s decision only when (1) the 
compensation court acted without or in excess of its powers; (2) 
the judgment, order, or award was procured by fraud; (3) there 
is not sufficient competent evidence in the record to warrant the 
making of the order, judgment, or award; or (4) the findings of 
fact by the compensation court do not support the order or 
award. Kramer v. DeNoyer, 240 Neb. 805, 484 N.W.2d 447 
(1992); Kraft v. Paul Reed Constr. & Supply, 239 Neb. 257, 475 
N.W.2d 513 (1991). 

In testing the sufficiency of evidence to support findings of 
fact made by the Workers’ Compensation Court after 
rehearing, the evidence must be considered in the light most 
favorable to the successful party. Hernandez v. Hawkins 
Constr. Co., 240 Neb. 129, 480 N.W.2d 424 (1992); Wiese v. 
Becton-Dickinson Co., supra. 
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FACTS 

On March 28, 1979, Michael DeCroix sustained a “degloving 
injury” to his right arm while employed by Lozier. Due to the 
extensive scarring, degeneration, and the underlying muscular 
damage and persistent stiffness, DeCroix was given a 
permanent partial disability rating of 60 percent to the right 
upper extremity. DeCroix returned to work for Lozier on April 
13, 1981, following a 1-year rehabilitation. 

On October 2, 1989, while employed at Lozier, DeCroix 
became disabled as a result of a repetitive motion injury to his 
left arm. As a result of this second accident and injury, DeCroix 
incurred medical and hospital expenses and was totally disabled 
from and including October 3, 1989, to and including 
September 25, 1990, when the extent of the permanent 
impairment of the injury to his left arm was ascertained, a 
period of 51'/7 weeks. He thereafter sustained a 10-percent 
permanent partial disability to his left arm. 

On November 6, 1990, Lozier and its insurance carrier, 
Liberty Mutual Insurance Company (both hereinafter Lozier), 
filed a petition in the Workers’ Compensation Court against the 
State of Nebraska, Second Injury Fund (Fund), asserting that 
DeCroix’s injury of October 1989, when considered alone, 
would not have caused his need for vocational rehabilitation 
and would not have been a hindrance or obstacle to his 
continued employment by Lozier. 

Lozier asserted that if DeCroix has sustained either (1) total 
disability beyond his temporary total disability, (2) permanent 
disability in excess of 10 percent of his left upper arm, (3) a need 
for vocational rehabilitation, or (4) any combination of the 
foregoing, such circumstances were the result of the combined 
disabilities resulting from the first injury of March 28, 1979, 
and the second injury of October 2, 1989. Lozier asked the 
court to adjudicate the rights and duties of the parties. 

After the single-judge hearing, the Fund filed for a 
rehearing. On rehearing, the court found that at the time of the 
accident of October 2, 1989, DeCroix was entitled to benefits of 
$245 per week for 51!/7 weeks for temporary total disability, 
$245 per week for 22!/2 weeks for the 10-percent permanent 
partial disability of the left arm, and $245 per week for so long 
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in the future as DeCroix remained permanently and totally 
disabled. The court found that DeCroix qualified for benefits 
from the Fund, as set forth in Neb. Rev. Stat. § 48-128 (Reissue 
1988), and that DeCroix was permanently and totally disabled 
as a combined result of the injury to his left arm on October 2, 
1989, and the previous permanent partial injury to his right arm 
on March 28, 1979. 

The court imposed liability upon Lozier for the 10-percent 
permanent partial disability of the left arm for 22'/2 weeks and 
51'/7 weeks for temporary total disability. From and after 
March 3, 1991, the Fund was required to pay DeCroix $245 per 
week for so long as he remained permanently and totally 
disabled. The court found that Lozier had paid to DeCroix 
$245 per week, commencing October 3, 1989, and continuing to 
the present, for which Lozier was entitled to credit for 
overpayment, and that Lozier should be reimbursed by the 
Fund to the extent of the overpayment. The court correctly 
apportioned the payments of the disability between Lozier and 
the Fund, and we affirm this portion of the award. 

The court found that DeCroix was entitled to vocational 
rehabilitation, that he needed vocational rehabilitation in order 
to return to suitable employment, and that he would not have 
needed rehabilitation but for the accident of March 28, 1979. 
The Fund was ordered to pay temporary disability 
compensation to DeCroix if and when he participates in a 
rehabilitation plan. We find that the court was correct in this 
determination, and we also affirm this award. 

The court found that DeCroix had suffered an exacerbation 
of a preexisting major depressive disorder as a result of the 
combined injuries, for which he received psychiatric treatment 
beginning July 15, 1991. The court found that the 1989 accident 
and injury, standing alone, would not have caused the need for 
this psychiatric treatment and ordered the Fund to provide and 
pay such future medical and hospital care and treatment as may 
be reasonably necessary as a result of said exacerbation. We 
reverse that portion of the award which requires the Fund to 
pay for the medical, hospital, and psychiatric care, for the 
reasons set forth below. 

The court found that since the Fund had appealed and had 
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not obtained a reduction in the award, the Fund should pay 
$1,500 as attorney fees for rehearing, a witness fee of $300, and 
the court reporter fee for the deposition of the witness, as 
provided by Neb. Rev. Stat. § 48-125(2) (Supp. 1991). We 
reverse this portion of the award, for the reason that the Fund 
did obtain a reduction in the award, and therefore no attorney 
fees or costs should be paid by the Fund. 


LIABILITY FOR MEDICAL CARE 

On rehearing, the Fund was ordered to continue to provide 
and pay for future medical and hospital care, including 
psychiatric treatment as may be reasonably necessary as a result 
of the exacerbation of DeCroix’s condition from the two 
injuries. The Fund alleges that the Workers’ Compensation 
Court erred in ruling that the Fund was liable for continued 
medical treatment. It claims the Fund is liable only for its 
apportioned share of disability payments and not for medical 
expenses. 

Section 48-128 provides in part: 

{lf the employee is entitled to receive compensation on the 
basis of the combined disabilities, the employer at the time 
of the last injury shall be liable only for the degree or 
percentage of disability which would have resulted from 
the last injury had there been no preexisting disability. 

The Fund contends that Nebraska law does not make it liable 
for the injured employee’s medical expenses. We are asked by 
Lozier to extend this liability to the Fund for medical and 
hospital expenses, including psychiatric expenses, which are 
necessary and reasonable for DeCroix’s health and 
rehabilitation. The question is not what compensation and 
benefits DeCroix should receive, but who shall pay for them. 
All parties assert that this is a case of first impression in 
Nebraska, and we believe they are correct. 

“Compensation” has not been specifically defined by the 
Nebraska Workers’ Compensation Act, Neb. Rev. Stat. . 
§ 48-101 et seq. (Reissue 1988 & Cum. Supp. 1992). The 
Nebraska Supreme Court on at least one recent occasion 
declined to adopt a uniform and constant meaning for 
“compensation,” referring to “compensation” as a 
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chameleonlike word which gets its color of meaning from the 
context of the statute in which it is used. Biturninous Casualty 
Corp. v. Deyle, 234 Neb. 537, 451 N.W.2d 910 (1990). The 
court stated that “compensation” as used in § 48-125 does not 
mean medical expenses recoverable under the compensation 
act. 

In other sections of the act, “compensation” is used to refer 
to the wages received by an employee. See §§ 48-121 and 
48-122. Therefore, the scope of our review in this case will be 
whether, based upon § 48-128, the Workers’ Compensation 
Court acted in excess of its powers by ordering the Fund to 
continue to provide and pay for such medical and hospital care 
and treatment, “including psychiatric treatment as may be 
reasonably necessary as a result of said exacerbation.” The 
court found that the evidence showed that DeCroix had 
suffered an exacerbation of a preexisting major depressive 
disorder as a result of the combined injuries, for which he had 
received treatment since July 15, 1991, and that the evidence 
preponderated in favor of a finding that the accident and injury 
of October 2, 1989, standing alone and by itself, would not have 
caused this need for psychiatric treatment. 

There are two principles which we must consider. The Second 
Injury Fund was created to encourage employers to hire the 
handicapped and to therefore be secure in knowing that if a 
work-related accident occurs, the employer and its insurance 
carrier are liable only for those injuries that would have resulted 
had there been no preexisting disability. Parker v. St. Elizabeth 
Comm. Health Ctr. , 226 Neb. 526, 412 N. W.2d 469 (1987). The 
second principle is that absent the statutory provisions of the 
Second Injury Fund, an employer would be liable for all of the 
injury. Benson v. Barnes & Barnes Trucking, 217 Neb. 865, 354 
N.W.2d 127 (1984), overruled on other grounds, Heiliger v. 
Walters & Heiliger Electric, Inc. , 236 Neb. 459, 461 N.W.2d 565 
(1990). As noted in Benson, the employee does not care who 
pays the benefits, because who pays makes no difference to the 
employee. Therefore, the rule that we should apply liberal 
construction for the beneficial purposes of the statute does not 
apply in this case, because benefits payable to the employee do 
not require a liberal construction of the statute. 
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We think the controlling principle is that in the event of a 
compensable injury, an employer is required to bear the cost for 
all workers’ compensation benefits from the date of the injury, 
including all reasonable medical and hospital expenses caused 
by theinjury. Benson, supra. 

The exception to this requirement is the Second Injury Fund, 
§ 48-128, which allows the employer of an injured employee to 
shift some of the liability for benefits for an injured employee 
to the Second Injury Fund. However, certain conditions, as set 
forth in § 48-128, must be met before the shift can occur. It is 
this shift of liability which is intended to encourage employers 
to hire those with preexisting disabilities. 

The issue here is whether liability for future medical expenses 
is included within that which can be shifted from the employer 
to the Second Injury Fund in a proper case where the conditions 
for Second Injury Fund liability are otherwise satisfied. The 
Workers’ Compensation Court held that medical expenses 
could be shifted. We disagree, because there is no statutory 
pronouncement whereby the Legislature has made payment of 
medical expenses by the Second Injury Fund part of the 
incentive for the employer to hire a previously handicapped 
worker. Section 48-128 limits the Fund’s liability to “the 
additional disability” resulting from the combination of the 
preexisting condition and the present compensable injury. 

If this interpretation of § 48-128 seems to provide 
insufficient incentive to foster the Fund’s purpose of 
encouraging the employment of the handicapped, the situation 
is easily remedied by the Legislature and not by the court. 
Absent a specific statement in § 48-128 that medical and 
hospital expenses are “compensation,” we decline to hold the 
Second Injury Fund liable for medical, hospital, and 
psychiatric expenses. 

We are aided by the decision of the Missouri Supreme Court 
in Federal Mutual Insurance Company vy. Carpenter, 371 
S.W.2d 955 (Mo. 1963). The issue was whether, in view of 
applicable statutes and the facts of the case, the employer or the 
second injury fund was obligated to pay future medical and 
hospital expenses of the employee. The court recognized that 
prior cases had in certain circumstances found that medical aid 
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and hospitalization constituted payments of compensation. 
There are similar pronouncements in Nebraska. See, Maxey v. 
Fremont Department of Utilities, 220 Neb. 627, 371 N.W.2d 
294 (1985); Baade v. Omaha Flour Mills Co. , 118 Neb. 445, 225 
N.W. 117 (1929) (payments of medical and hospital expenses 
clearly constitute payments of compensation within the 
meaning of the compensation law); Gourley v. City of Grand 
Island, 168 Neb. 538, 96 N.W.2d 309 (1959) (providing of sick 
leave and treatment by a city physician constituted payment of 
compensation). 

In Carpenter, the court pointed out that provisions for 
compensation benefits and medical benefits are described in 
separate statutes. The medical benefit statute, “RSMo 1959, 
Sec. 287.140, V.A.M.S.,” requires the employer to provide such 
medical, surgical, and hospital treatment as is reasonably 
required. Carpenter 371 S.W.2d at 956. This is similar to 
§ 48-120, which makes the employer liable for all reasonable 
medical and hospital services. As in Nebraska, in the absence of 
an apportionment statute or second injury fund legislation, the 
employer is liable for the entire disability resulting from a 
compensable injury. 

Carpenter held that the second injury fund was not liable for 
medical expenses, reasoning that the legislature had created the 
second injury fund and was acutely aware of medical expenses 
and its burdens. It would have been an easy matter for the 
legislature to specifically relieve the employer of such a burden 
if it had chosen to do so. 

In Nebraska, since there is no express provision in the 
Nebraska Workers’ Compensation Act imposing the burden on 
the Fund or relieving employers of the burden to pay medical 
expenses, such release from liability cannot be implied, 
especially when § 48-120 requires the employer to pay such 
expenses. Absent plain statutory language which shifts the 
burden for medical, hospital, and psychiatric expenses to the 
Fund, an employer remains liable for such expenses, and we 
find that Lozier is liable for DeCroix’s past, present, and future 
medical expenses. We reverse the Workers’ Compensation 
Court’s decision that holds the Fund liable for such expenses. 

We do not find that the workers’ compensation statutes 
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permit an award of attorney fees in the appeal to this court 
under the facts of this case. We therefore affirm in part the 
decision of the Workers’ Compensation Court and reverse in 
part the decision, in accordance with this opinion. 
AFFIRMED IN PART, AND IN PART REVERSED. 
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1. Rules of Evidence: Hearsay. The three foundational requirements for admission 
of business records under the hearsay exception are: (1) The activity recorded 
must be a type which regularly occurs in the course of the business’ day-to-day 
activity, (2) the record must have been made at or near the time of the event 
recorded, and (3) the record must be authenticated by a qualified witness. 

2. Rules of Evidence. In proceedings where the rules of evidence apply, the 
admission of evidence is controlled by statute, not by judicial discretion. 

3. Rules of Evidence: Hearsay: Appeal and Error. Neb. Rev. Stat. § 27-803(5) 
(Reissue 1989) does not require a party offering business records to prove that 
the recordkeeping system is standard within the industry. It is not within the 
province of an appellate court to amend § 27-803(5) by incorporating into the 
statute such a foundational requirement for computerized records. 

4. Rules of Evidence: Hearsay. Business records evidence may be excluded if the 
source of information indicates lack of trustworthiness. 


Appeal from the District Court for Douglas County: PAuL J. 
HICKMAN, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public Delender and 
Kelly S. Breen for appellant. 


Don Stenberg, attorney General, and Donald A. Kohtz for 
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S1eEvERS, Chief Judge, and CONNOLLY and WRIGHT, Judges. 


CONNOLLY, Judge. 
I. INTRODUCTION 
This appeal arises from the conviction of the appellant, a 
hotel porter, on two counts of theft by unlawful taking. The 
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appellant challenges the admission into evidence of 
computer-generated records which indicated that during the 
time periods when the thefts occurred, the appellant had gained 
entry to the hotel rooms from which the missing property had 
been taken. The appellant also argues that the trial court’s jury 
instruction on reasonable doubt erroneously diminished the 
State’s burden of proof. We affirm. 


II. FACTS 


1. REPORTS OF STOLEN PROPERTY 
The appellant, Odell Ford, began working as a porter at the 
Homewood Suites hotel complex the morning of June 6, 1991. 
His job was to empty trash collected by the hotel’s maids and 
stock guestrooms with new linens. The evening of June 6, two 
Homewood guests reported that personal items were missing 
from their rooms. Curtis VanDeen in room 318 was missing a 
key chain with two men’s rings attached, and Kristy Oehlert in 

room 233 was missing a pair of diamond earrings. 


2. HoMEwoop’s COMPUTER SYSTEM 

The doors to Homewood’s guestrooms can be opened with 
keys, but Homewood does not issue keys to its guests. Instead, 
Homewood utilizes the Cellular Lock System, a computerized 
lock system, to control access to its guestrooms. All the doors to 
guestrooms are equipped with security devices that are 
unlocked by cards rather than keys. At check-in, the guest’s 
credit card is run through a machine, which sends a message to 
the system’s lock computer. The lock computer then signals the 
device on the guest’s door to allow access to the room whenever 
the guest’s credit card is inserted into the device. If the guest 
does not want to use his or her own credit card to open the door, 
Homewood issues the guest a plastic card that functions in the 
same manner as the credit card. Homewood employees whose 
duties require entry into guestrooms also receive access cards. 

The computer system records tthe opening of every 
guestroom door on the Homewood property, whether by card 
or key. The computer records the date and time of access, 
whether access was obtained by card or key, and, if by card, the 
name of the person to whom the card was issued. There is no 
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human input into the recordkeeping process, and no 
calculation of figures is involved. 


3. RECORDS IMPLICATE ForD 

The access cards for Homewood employees are identified by 
the employees’ names. A card had not yet been prepared for 
Ford on his first day of work, so he was issued the card assigned 
to “Mary CC,” who was not working that day. Ford was the 
only employee authorized to use the “Mary CC” card on 
June 6. 

In response to the reports of stolen items by guests VanDeen 
and Oehlert, Glenda Willmon, Homewood’s general manager, 
consulted the hotel’s computerized records to determine who 
had entered rooms 318 and 233 throughout the course of the 
day. 

Van Deen left room 318 the morning of June 6 between 8 and 
8:30. Before leaving, he removed from his pocket a key chain 
with two men’s rings attached and placed it on the kitchen table. 
He returned at 5:14p.m. The “Mary CC” card had been used to 
gain entry to VanDeen’s room at 10:35 a.m. and again at 3:51 
and 3:54 p.m. The computer records also showed that a regular 
key had been used to open the door to VanDeen’s room at 11:08 
a.m. and 3:54p.m. 

Before taking an early afternoon nap in room 233, Oehlert 
had taken off her diamond earrings. Oehlert wore a different 
pair of earrings when she next left the room. She placed the 
diamond earrings on a glass shelf in the vanity area of the room. 
Oehlert left the room at approximately 3:30 p.m. and returned 
at 10:44 p.m. The “Mary CC” card had been used to gain entry 
to Oehlert’s room at 5:15 p.m. That was the only entry into 
Oehlert’s room during her afternoon and evening absence. 

When questioned on June 7, 1991, by Willmon, Ford 
initially denied ever entering rooms 318 and 233. After Willmon 
explained the computerized recordkeeping system and 
produced printouts of the entries to rooms 318 and 233 on June 
6, Ford admitted that he had used both the “Mary CC” card 
and a regular key to enter the two rooms, but denied taking the 
missing items. Ford was charged with two counts of theft by 
unlawful taking. 
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4. TRIAL 

At trial, Willmon testified to the manner in which the 
computerized access and recordkeeping system functioned, and 
the State offered into evidence exhibits 10 and 14, the computer 
printouts detailing Ford’s multiple entries into rooms 318 and 
233 while the occupants were gone. Arguing hearsay and lack of 
foundation, defense counsel continually objected to Willmon’s 
testimony and the offers of exhibits related to the computerized 
recordkeeping system. The objections were overruled. Willmon 
was allowed to testify about the computerized recordkeeping 
system, and the computer printouts were admitted into 
evidence. 

The jury found Ford guilty of both counts of theft by 
unlawful taking. On count I, theft of Oehlert’s diamond 
earrings, Ford was sentenced to a prison term of 62/3 to 20 
years. For theft of VanDeen’s rings, count III of the amended 
information, Ford was sentenced to a prison term of 20 months 
to5 years, torun concurrently with the sentence on count I. 


III. ASSIGNMENTS OF ERROR 
Ford assigns as error the admission into evidence of 
Homewood’s computer printouts and the overruling of his 
objection to the jury instruction on reasonable doubt. 


IV. STANDARD OF REVIEW 

In proceedings where the rules of evidence apply, the 
admission of evidence is controlled by rule and not by judicial 
discretion, except where judicial discretion is a factor involved 
in assessing admissibility. State v. Timmerman, 240 Neb. 74, 
480 N.W.2d 411 (1992). 

Regarding a question of law, an appellate court has an 
obligation to reach a conclusion independent of that of the trial 
court. Nebraska Builders Prod. Co. v. Industrial Erectors, 239 
Neb. 744, 478 N.W.2d 257 (1992). 

All the instructions must be read together, and if the 
instructions taken as a whole correctly state the law, are not 
misleading, and adequately cover the issues supported by the 
pleadings and the evidence, there is no prejudicial error 
necessitating reversal. State v. Williams, 239 Neb. 985, 480 
N.W.2d 390 (1992). 
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V. ANALYSIS 


1. ADMISSION OF COMPUTER PRINTOUTS 

Ford’s objections to the computer printouts were based on 
lack of foundation and on hearsay. Neb. Rev. Stat. § 27-803(5) 
(Reissue 1989) establishes a hearsay exception for business 
records. The three foundational requirements for admission of 
business records under the hearsay exception are: (1) The 
activity recorded must be a type which regularly occurs in the 
course of the business’ day-to-day activity, (2) the record must 
have been made at or near the time of the event recorded, and 
(3) the record must be authenticated by a qualified witness. 
State vy. Wilson, 225 Neb. 466, 406 N. W.2d 123 (1987). 

In the case at bar, there is no question that the first two 
requirements of the business records exception were satisfied. 
_ First, the activity recorded was the unlocking and opening of 
the doors to rooms 318 and 233, an activity which regularly 
occurs and is regularly recorded in the course of Homewood’s 
day-to-day business. Second, the records were made 
instantaneously; entry by card or key is recorded into the 
computer’s memory at the moment the device on the door is 
unlocked. 

Ford’s argument focuses on the third requirement of the 
business records exception. He argues that Willmon was not 
qualified to testify about the computer system and authenticate 
the computer-generated records. In addition, Ford contends 
that “the State failed to lay a proper foundation as to whether 
the computer security system was standard within the industry 
and whether retrieval of information from the system occurs in 
an ordinary manner which indicates trustworthiness.” Brief for 
appellant at 5. 


(a) Qualification of Witness 

At trial, as the State began using Willmon’s testimony to 
explain the computerized lock system and authenticate the 
printouts, defense counsel objected and asked for permission to 
_ voir dire Willmon for foundation. The court granted defense 
counsel’s request. Defense counsel established that Willmon did 
not have a degree in computers, did not invent the computer 
used at Homewood, and was unfamiliar with the computer’s 
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components. Willmon testified that the company that had 
installed the computer system at Homewood gave her 3 weeks 
of training in how to operate the computer system. 

The facts before us are analogous to those in State v. Estill, 
13 Kan. App. 2d 111, 764 P.2d 455 (1988), in which a records 
custodian testified about computer-generated “phone trap” 
records. In a phone-trap arrangement, a telephone company 
computer traces all calls made to a certain number and records 
and stores the numbers of the phones from which the calls 
originated. At trial, the records custodian explained the 
computerized phone trap and testified that the computerized 
records were made at the time a harassing call was reported and 
were kept in the ordinary course of business. However, she 
could not explain how the computer itself operated. The court 
noted that it previously had held that a police officer operating 
aradar unit did not have to be an expert in the science or theory 
underlying the instrument; the fact that the officer was trained 
to operate the device was sufficient foundation for admitting 
evidence produced by the radar unit. In Estill, the court held 
that admission of the computer-generated phone-trap evidence 
under the business records exception was proper. 

In the case at bar, Willmon explained how the computer 
system worked and testified that the computer instantaneously 
recorded the opening of every guestroom door on the property. 
Her testimony indicated that she was proficient at retrieving 
and printing out information stored in the computer system. 
Willmon’s situation is analogous to that of the records 
custodian in Es‘ill or the officer, referred to in Estill, who uses a 
radar device. The record on appeal shows that Willmon was 
trained and competent in the use of the computer system. For 
purposes of foundation, it did not matter whether Willmon 
could discuss the components or engineering principles of the 
computer. Willmon was qualified to testify about the computer 
system and authenticate the system’s printouts. The third 
requirement of the business records exception was satisfied. 


(b) Proof of Industry Standard — 
Ford cites People v. Bovio, 118 Ill. App. 3d 836, 455 N.E.2d 
829 (1983), for the proposition that one of the foundational 
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requirements for admission of computerized business records is 
proof that the computer equipment is standard within the 
industry. Bovio cites Illinois case law and recites the 
foundational requirement of proof of industry standard, but 
offers no rationale for the requirement. One of the two cases 
cited in Bovio to support the requirement does not mention 
proof of industry standard as a foundational requirement for 
admission of computerized records. See People v. Gauer, 7 Il. 
App. 3d 512, 288 N.E.2d 24 (1972) (the court must be satisfied 
from the foundation testimony that the sources of information, 
method, and time of preparation were such as to indicate [the 
computer’s] trustworthiness). Bovio does not cite any Illinois 
statutory authority for requiring proof of industry standard to 
admit computer-generated records or business records in 
general. Bovio is not persuasive authority for adopting the 
foundational requirement at issue. 

Although some jurisdictions have sided with Bovio and 
required proof that computer equipment is standard within the 
industry, we side with jurisdictions that have rejected such a 
requirement. See 2 McCormick on Evidence § 294 n.7 (John W. 
Strong 4th ed. 1992) (for citations to cases on both sides of the 
issue). “[T]estimony describing [computer] equipment should 
ordinarily be limited to the function that each unit performs in 
the process and that each is adequate for the purpose. 
Excursions into theory are not required or ordinarily 
appropriate.” 2 McCormick on Evidence, supra, § 294 at 284. 
McCormick points out that with time, a type of technology 
becomes so commonplace and reputable that detailed 
foundational evidence is no longer necessary: 

[A]s new technologies develop and win acceptance, courts 
move in the direction of taking judicial notice of the 
validity of the underlying scientific principle. Radar is a 
case in point . . . . Similarly, the principles of electronic 
data processing are now a proper subject of judicial notice 
and should not require proof. 
2 id. atn.9. Of course a specific computerized system must be 
shown to be reliable, but the imposition of the burden of 
proving industry standard is not justifiable. At this stage in the 
evolution of computer technology, there is no need to require 
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proof of industry standard. Concern over whether a computer 
system is reliable is addressed by § 27-803(5)’s requirement that 
the recordkeeping method be proven trustworthy. 

We also are bound by the rule that admissibility of evidence is 
controlled by statute, not judicial discretion. See State v. 
Timmerman, 240 Neb. 74, 480 N.W.2d 411 (1992). In McAllen 
State Bank v. Linbeck Const. Corp., 695 S.W.2d 10, 17 (Tex. 
App. 1985), the court made the following observation: 

“The [Texas] legislature did not see any necessity for 
additional requirements where the records sought to be 
introduced into evidence were electronically produced. 
Once the [foundational] requirements [set out in Texas’ 
business records exception statute] are met the records are 
admissible and are to be given whatever weight they are 
entitled to.” 

Section 27-803(5) of the Nebraska rules of evidence does not 
require a party offering business records to prove that the 
recordkeeping system is standard within the industry. It is not 
within the province of an appellate court to amend § 27-803(5) 
by incorporating into the statute such a foundational 
requirement for computerized records. 

For the reasons discussed above, we reject Ford’s assertion 
that the State was required to prove that Homewood’s 
computer system was standard within the industry. 


(c) Trustworthiness of Recording System 

Section 27-803(5) states that business records evidence may 
be excluded if “the source of information . . . indicate[s] lack of 
trustworthiness.” 

On cross-examination of Willmon, defense counsel asked 
about an occasion on which Homewood’s computer system had 
generated faulty information. In December 1991, defense 
counsel himself had gone to Homewood for a demonstration of 
how the system functioned. The computer’s time-recording 
mechanism was out of order because the hotel’s computer 
maintenance worker happened to be backing up the system’s 
records during the time of the demonstration. Defense counsel 
questioned Willmon about the inaccuracy of the information 
produced by the computer system during the December 
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demonstration: 

[Defense:] So what was printed out there as a date and 
time was in fact not what the actual date and time [were]; 
is that correct? 

[Willmon:] Right. The time was off. If you remember, 
[the computer maintenance worker] said that he could 
reset the time and show you again, as he was in the middle 
of backing up some records. 

[Defense:] So it’s possible to run something on the 
machine and not have it reflect the accurate date and time; 
is that right? 

(Willmon:] If you’re backing up some records, yes. 

The assertion that the computerized recordkeeping system 
was not trustworthy on June 6, 1991, is without merit. The 
computer-recorded times of entry into rooms 318 and 233 on 
June 6 were corroborated by Ford, VanDeen, Oehlert, and 
other hotel personnel. For instance, VanDeen testified that he 
returned to room 318 sometime between 5 and 5:30 p.m. The 
computer system shows that VanDeen returned at 5:14 p.m. 
Oehlert testified that she returned to room 233 sometime after 
10:30 p.m. The computer system shows that Oehlert returned at 
10:44 p.m. The record on appeal indicates that the system was 
functioning properly on June 6. Defense counsel’s emphasis on 
the inaccurate computer readings generated while the system 
was being backed up in December 1991 is irrelevant. 


(d) Conclusion 
The State satisfied the foundational requirements for the 
business records exception, and the record on appeal indicates 
the computer’s recordkeeping system was _ trustworthy. 
Therefore, the trial court properly admitted the printouts into 
evidence. 


2. REASONABLE DouBT INSTRUCTION 
At trial, during the instruction conference, defense counsel 
objected to the court’s proposed instruction on reasonable 
doubt. The objection was overruled, and the following 
instruction was given to the jury: 
“Reasonable doubt” is such a doubt as would cause a 
reasonable and prudent person, in one of the graver and 
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more important transactions of life, to pause and hesitate 
before taking the represented facts as true and relying and 
acting thereon. It is such a doubt as will not permit you, 
after full, fair, and impartial consideration of all the 
evidence, to have an abiding conviction, to a moral 
certainty, of the guilt of the accused. At the same time, 
absolute or mathematical certainty is not required. You 
may be convinced of the truth of a fact beyond a 
reasonable doubt and yet be fully aware that possibly you 
may be mistaken. You may find an accused guilty upon the 
strong probabilities of the case, provided such 
probabilities are strong enough to exclude any doubt of 
his guilt that is reasonable. A reasonable doubt is‘an actual 
and substantial doubt reasonably arising from the 
evidence, from the facts or circumstances shown by the 
evidence, or from the lack of evidence on the part of the 
State, as distinguished from a doubt arising from mere 
possibility, from bare imagination, or from fanciful 
conjecture. 

The same constitutional challenge to the same jury 
instruction was litigated in State v. Morley, 239 Neb. 141, 474 
N.W.2d 660 (1991). The appellant in Morley relied on Cage v. 
Louisiana, 498 U.S. 39, 111 S. Ct. 328, 112 L. Ed. 2d 339 
(1990). The Nebraska Supreme Court distinguished the 
instruction in Cage from the instruction at issue in Morley. The 
Morley decision, which upheld the constitutionality of the same 
jury instruction at issue in the case before us, was filed 
September 20, 1991, nearly 7 months before the filing of the 
notice of appeal in this case, yet Morley is not cited or discussed 
in Ford’s brief. Rather than waste time and space reiterating the 
Supreme Court’s rationale, we direct Ford to Morley. The 
assignment of error concerning the jury instruction is without 
merit. 

AFFIRMED. 


STATE v. TILLMAN 585 
Cite as | Neb. App. 585 
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1. Jury Instructions: Appeal and Error. Prejudicial error regarding jury 
instructions may not be predicated solely upon a particular sentence or phrase in 
an isolated instruction, but must appear from consideration of the entire 
instruction of which the sentence or phrase is a part, as well as consideration of 
other relevant instructions given to the jury. All the instructions must be read 
together, and if the instructions taken as a whole correctly state the law, are not 
misleading, and adequately cover the issues, there is no prejudicial error. 

2. Convictions: Appeal and Error. When reviewing the sufficiency of the evidence 
to support a conviction in a criminal prosecution, an appellate court does not 
resolve conflicts in the evidence, pass on the credibility of witnesses, determine 
the plausibility of explanations, or reweigh the evidence. These are all matters 
for the trier of fact, and a conviction must be sustained if the evidence, when 
viewed in the light most favorable to the State, is sufficient to support the 
conviction. 

3. Criminal Law: Words and Phrases. Neb. Rev. Stat. § 28-311.01 (Reissue 1989) 
does not require that a threat be verbal. 

. Under Neb. Rev. Stat. § 28-311.01 (Reissue 1989), a threat can 
be conveyed not only through written or oral communication, but also through a 
physical act. 

5. Sentences. It is the minimum portion of an indeterminate sentence which 
measures its severity. 


Appeal from the District Court for Lancaster County: PAUL 
D. MERRITT, JR., Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public Defender, and 
Robert G. Hays for appellant. 


Don Stenberg, Attorney General, and Donald A. Kohtz for 
appellee. 


SreverS, Chief Judge, and CONNOLLY and WRIGHT, Judges. 


CONNOLLY, Judge. 
I. INTRODUCTION 
This appeal arises from the appellant’s multiple convictions 
for second degree assault on an officer and use of a deadly . 
weapon to commit a felony, pursuant to Neb. Rev. Stat. §§ 
28-930 and 28-1205 (Reissue 1989), and a single conviction for 
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terroristic threats, pursuant to Neb. Rev. Stat. § 28-311.01 
(Reissue 1989). The appellant argues (1) that his constitutional 
due process rights were violated by jury instructions that 
reduced the State’s burden of proof on two charges, (2) that 
there was insufficient evidence to support the conviction for 
terroristic threats, and (3) that the collective sentence imposed 
was excessive. We affirm. 


II. FACTS 


1. THE INCIDENT 

At approximately 4:40 a.m. on December 25, 1990, 
uniformed officers Todd Beam and Todd Hruza of the Lincoln 
Police Department responded to a dispatch to contact a 
burglary suspect, Jorge Farr, at 2218 Q Street in Lincoln. There 
were numerous people in the house and on the front porch when 
the officers arrived at 2218 Q Street. The officers persuaded a 
man on the porch to go into the house and ask Farr to come 
outside. 

Moments later, Beth Farr, Jorge Farr’s aunt, stormed out 
onto the porch and confronted the officers. Beth Farr’s son, 
Kenny Farr, followed immediately behind her. Beth and Kenny 
Farr initiated a scuffle with the officers and were placed under 
arrest. The scuffle erupted into a brawl, with people pouring 
out of the house and assailing the officers as they struggled with 
Beth and Kenny Farr. As the fracas intensified, Beth Farr, 
Kenny Farr, and the two officers tumbled over the porch railing 
and onto the ground. 


(a) Hruza is Shot 

While trying to subdue Kenny Farr with a lateral vascular 
neck restraint, Hruza experienced a painful blow to his back 
and upper right arm. The appellant, Ronald Earl Tillman, had 
hit Hruza across the back and upper right arm with a 2-by-2 
board approximately 3 feet long. While trying to disengage 
himself from Kenny Farr so that he could deal with Tillman, 
Hruza felt a tug on his right hip where his duty weapon, a 9-mm 
Smith and Wesson semiautomatic pistol, was located. Hruza 
turned away from Kenny Farr and saw Tillman holding his gun. 

Hruza testified that Tillman pointed the gun at him and said, 
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“ “Now you are going to get yours,’ ” and, “ ‘If you want some 
of this, I’ll give it to you.” ” Hruza scrambled on his hands and 
knees toward nearby vehicles for cover. As he scrambled, he 
heard gunshots and felt painful tugging and stinging sensations 
in his legs and arms. Hruza later discovered that he had been 
shot multiple times and was wounded in both thighs, both 
forearms, and his right wrist and hand. 


(b) Confrontation with Beam 

Beam was still on the ground struggling with Beth Farr when 
he heard the shots. Beam turned to see where the shots had 
come from and saw Tillman, approximately 3 to 4 feet away, 
aiming a loaded gun at Beam’s chest. Tillman shifted his aim to 
Beam’s head and repeatedly said to Beam, “ ‘Let her go,’ ” 
Tillman continued to aim the gun at Beam as Tillman slowly 
backed away. Beam attempted to get up, but Tillman either 
leaned forward or took a quick half step back toward him, so 
Beam froze. Tillman resumed backing away and began turning 
as he jogged across the backyard of 2218 Q Street. Beam got up, 
drew his gun, and took cover by the side of the house. Tillman 
raised the gun and fired a shot into the air while, according to 
Beam, wearing a smile or a laughing expression. Tillman then 
continued jogging away across the backyard of 2218 Q Street 
and began running as he left the premises. 

Not knowing the fate of Hruza, Beam pursued Tillman only 
a short way, then returned to his cruiser. He found Hruza, 
summoned medical assistance for him, put out a description of 
Tillman, and requested that the perimeter around 2218 Q Street 
be secured to contain Tillman. Hruza was rushed to the 
hospital, where he received emergency treatment for his 
wounds. 


2. PROCEDURAL HISTORY 

Tillman was apprehended. For shooting Hruza, Tillman was 
charged with attempted second degree murder (count I) and use 
of a weapon to commit a felony (count IT) as well as second 
degree assault on an officer (count III) and another 
corresponding charge of use of a weapon to commit a felony 
(count IV). For striking Hruza with the 3-foot 2-by-2 stick, 
Tillman was charged with second degree assault on an officer 
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(count V) and use of a weapon to commit a felony (count VI). 
For pointing the gun at Beam, Tillman was charged with 
terroristic threats (count VII) and use of a weapon to commit a 
felony (count VIID. 

At trial, the State adduced substantial physical and 
testimonial evidence against Tillman, including the testimony 
of Hruza and Beam. After the State rested, Tillman made a 
motion to dismiss, which was denied. Tillman rested without 
adducing any evidence, then moved for a directed verdict, 
which motion also was denied. A jury instruction conference 
was held. Tillman’s objections to certain jury instructions will 
be addressed in detail later in this opinion. 

Tillman was acquitted on counts I and II and found guilty on 
the remaining counts. His motion for new trial was overruled. 
Tillman was sentenced to prison for 6!/2 to 20 years on each of 
counts III, IV, and VIII; 4 to 10 years on count V; 3 to 6 years on 
count VI; and 20 months to 5 years on count VII. The 
sentencing court ordered all sentences to be _ served 
consecutively. 


III. ASSIGNMENTS OF ERROR 

The assignments of error numbered VII through X in 
Tillman’s brief were not discussed in the body of the brief, so we 
do not consider them. See, State v. Melton, 239 Neb. 576, 477 
N.W.2d 154 (1991); Neb. Ct. R. of Prac. 9D(1)d (rev. 1992). 
The remaining assignments of error we condense into the 
following: (1) The trial court erred when it overruled Tillman’s 
objections to jury instructions Nos. 4(e) and 4(f) and rejected 
the instructions proffered by Tillman to replace Nos. 4(e) and 
4(f); (2) there was insufficient evidence to support the verdict of 
guilty on the charge of terroristic threats; and (3) the collective 
sentence was excessive. 


IV. STANDARD OF REVIEW 
Prejudicial error regarding jury instructions may not be 
predicated solely upon a particular sentence or phrase in an 
isolated instruction, but must appear from consideration of the 
entire instruction of which the sentence or phrase is a part, as 
well as consideration of other relevant instructions given to the 
jury. All the instructions must be read together, and if the 
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instructions taken as a whole correctly state the law, are not 
misleading, and adequately cover the issues, there is no 
prejudicial error. State v. Copple, 224 Neb. 672, 401 N.W.2d 
141 (1987). 

When reviewing the sufficiency of the evidence to support a 
conviction in a criminal prosecution, an appellate court does 
not resolve conflicts in the evidence, pass on the credibility of 
witnesses, determine the plausibility of explanations, or 
reweigh the evidence. These are all matters for the trier of fact, 
and aconviction must be sustained if the evidence, when viewed 
in the light most favorable to the State, is sufficient to support 
the conviction. State v. Waltrip, 240 Neb. 888, 484 N. W.2d 831 
(1992). 

An appellate court may reduce a sentence when, in its 

opinion, the sentence is excessive. Neb. Rev. Stat. § 29-2308 
(Cum. Supp. 1992); State v. Spiegel, 239 Neb. 233, 474 N.W.2d 
873 (1991). 
’ A sentence imposed within the statutory limits will not be 
disturbed on appeal in the absence of an abuse of discretion by 
the trial court. State v. Miller, 240 Neb. 297, 481 N.W.2d 580 
(1992). 

Judicial abuse of discretion means that the reasons or rulings 
of the trial judge are clearly untenable, unfairly depriving a 
litigant of a substantial right and denying a just result in matters 
submitted for disposition. State v. Thomas, 238 Neb. 4, 468 
N.W.2d 607 (1991). 


V. ANALYSIS 


1. “To Wit” 
Jury instruction No. 4(e), the court’s instruction on second 
degree assault on Hruza with a stick, stated in pertinent part: 
The material elements which the State must prove by 
evidence beyond a reasonable doubt in order to convict 
the defendant of the crime of second degree assault on an 
officer in Count V of the Information are: 
1. that the defendant . . . caused bodily injury to 
(Hruza]; 
2. that the defendant did so intentionally or knowingly; 
3. that the defendant did so with a dangerous 
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instrument, to wit: astick.... 

Tillman objected to the instruction on grounds that the use of 
the phrase “to wit: a stick” created a conclusive presumption 
that a stick is a dangerous instrument. Use of a dangerous 
instrument was one of the elements of the crime with which 
Tillman was charged in count V. See § 28-930(1)(a). Thus, 
whether the stick was a dangerous instrument was a factual 
question for the jury that had to be proven beyond a reasonable 
doubt. Tillman argues on appeal that the instruction violated 
his due process rights under the federal and Nebraska 
Constitutions because the presumption created by the 
instruction relieved the State of its constitutional burden to 
prove beyond a reasonable doubt that the stick was a dangerous 
instrument. 

To avoid misleading the jury and reducing the State’s burden 
of proof, Tillman proffered the following instruction as a 
replacement for No. 4(e): 

The material elements which the State must prove by 
evidence beyond a reasonable doubt in order to convict 
the defendant of the crime of second degree assault on an 


officer are: 

1. That the defendant . . . caused bodily injury to 
[Hruza]; 

2. That the defendant did so intentionally or 
knowingly; 


3. That the defendant did so by using a stick; 

4. That the stick used by the defendant was a dangerous 
instrument.... 

Tillman’s proposed instruction was rejected. The court 
explained that it was not settling a fact question for the jury by 
using the phrase “to wit,” but was merely distinguishing the 
gun, the instrumentality in the other charges, from the stick. 

Tillman also objected to jury instruction No. 4(f), which 
stated in pertinent part: 

The material elements which the State must prove by 
evidence beyond a reasonable doubt in order to convict 
the defendant of the crime of use of a deadly weapon to 
commit a felony in Count VI of the Information are: 

1. that the defendant . . . committed the felony of 
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second degree assault on an officer, which is the subject of 
Count V of the Information, as set forth in the 
immediately preceding Instruction Number 4(e); 

2. that the defendant used a deadly weapon, to wit, a ~ 
stick, to commit the felony of second degree assault on an 
officer.... 

As an alternative to No. 4(f), Tillman proffered the 
following instruction: 

The material elements which the State must prove by 
evidence beyond a reasonable doubt in order to convict 
the defendant of the crime of use of a weapon to commit a 
felony are: 

1. That the defendant . . . committed the felony of 
second degree assault on an officer, which is the subject of 
Count V of the Information, as set forth in Instruction 
[No. 4(e)}; 

2. That the defendant used a stick, to commit the 
assault on an officer; 

3. That the stick used by the defendant was a deadly 
weapon.... 

Again, Tillman was concerned that the court’s proposed 
instruction would create a presumption relieving the State of 
the burden of proving one of the elements of the crime, in this 
case that the stick was a deadly weapon. Despite 
acknowledgment by one of the State’s attorneys that the court’s 
instruction might create the presumption complained of by 
Tillman, the court rejected Tillman’s proposed instruction in 
favor of its own. 

Tillman cites State v. Henderson, 356 Mo. 1072, 204 S.W.2d 
774 (1947), in which the Missouri Supreme Court determined 
that “to wit” was merely a device signaling that the words 
following “to wit” were intended to clarify the words preceding 
“to wit.” Nine years later, the same court reversed its 
interpretation of “to wit,” finding that the phrase suggested 
exactly the kind of presumption complained of by Tillman. See 
Glowacki v. Holste, 295 S.W.2d 135 (1956). Meanwhile, the 
State found it necessary to reach back over a century for a case 
favorable to its interpretation of “to wit.” See Commonwealth 
v. Quinlan, 153 Mass. 483, 27 N.E. 8 (1891) (“to wit” means to. 
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call attention to a more particular specification of what has 
preceded). 

In this case, use of the phrase “to wit” in the jury instructions 
raised semantic problems that can be confusing for lawyers and 
judges, not to mention jurors. Although the trial court retains 
discretion in the wording of jury instructions, State v. Ring, 233 
Neb. 720, 447 N.W.2d 908 (1989), in this case the trial court’s 
insistence on using the instructions containing the phrase “to 
wit,” rather than adopting Tillman’s alternative instructions, 
could have been prejudicial error. Taken by themselves, 
instructions Nos. 4(e) and 4(f) could have misled a jury into 
thinking that the court already had settled the questions of 
whether the stick used by Tillman was a dangerous instrument 
for purposes of count V and a deadly weapon for purposes of 
count VI. We do not find prejudicial error in this case because 
the instructions taken as a whole are not misleading and do not 
reduce the State’s burden of proof, since the real issue for the 
jury is determining the manner of usage. For example, a pillow, 
used normally, is obviously not a dangerous instrument, but if 
used to smother someone, it very well might be a dangerous 
instrument. 

Instruction No. 8 contains the following definitions of terms 
used throughout the instructions: 

“Dangerous instrument” means any object which, 
because of its use, is capable of inflicting bodily injury. 

“Deadly weapon” means any instrument which, in the 
manner it is used or intended to be used, is capable of 
producing a bodily injury involving a substantial risk of 
(1) death; (2) serious permanent disfigurement; or (3) 
protracted loss or impairment of the function of any 
organ or body part. The weapon need not actually 
produce such injuries, but need only be used in a manner 
which makes it capable of producing them. 

For purposes of count V, the State was held to its burden of 
proving that the stick was a dangerous instrument because, 
when we consider instructions Nos. 4(e) and 8 together, the 
instructions as a whole directed the jury to decide whether 
Tillman had used the stick in a manner capable of inflicting 
bodily injury. Similarly, for purposes of count VI, Tillman’s due 
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process rights were safeguarded because instructions Nos. 4(f) 
and 8 taken together required the State to prove that Tillman 
had used the stick in a manner capable of producing death, 
serious permanent disfigurement, or protracted loss or 
impairment of the function of any organ or body part. 
Therefore, we find no prejudicial error in the trial court’s jury 
instructions. 


2. TERRORISTIC THREATS 

Section 28-311.01 provides in relevant part: “(1) A person 
commits terroristic threats if he or she threatens to commit any 
crime of violence: (a) With the intent to terrorize another . . . or 
(c) In reckless disregard of the risk of causing such terror... .” 

Tillman argues that he cannot be charged and convicted 
under § 28-311.01 because he never actually threatened Beam: 

There is evidence in this case that the defendant pointed 
a gun at Officer Beam, but there is no evidence that the 
defendant articulated a threat to commit a crime of 
violence. . . . Certainly it was wrong for the defendant to 
point a gun at the officer, but without the articulation of a 
threat to commit a crime of violence, he has not 
committed the offense of terroristic threats. 

Brief for appellant at 21. 

The implication in Tillman’s argument is that a defendant 
can be prosecuted under § 28-311.01 only for a threat that is 
articulated verbally. Tillman cites State v. Willett, 233 Neb. 
243, 444 N.W.2d 672 (1989), and State v. Saltzman, 235 Neb. 
964, 458 N.W.2d 239 (1990), to support the proposition that 
terroristic threats must be articulated verbally, but his reliance 
on those two cases is misplaced. Neither of those cases states 
that terroristic threats can only be verbal. Furthermore, Willett 
and Saltzman both involved threats made in the course of 
telephone conversations. The case before us is distinguishable 
in that it involved a face-to-face confrontation, a situation in 
which a threat can be conveyed in many ways other than verbal 
articulation. 

Section 28-311.01 does not require that a threat be verbal, 
and the Nebraska Supreme Court has not defined “threat” in 
terms of verbal communication. See State v. Methe, 228 Neb. 
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468, 422 N.W.2d 803 (1988) (to “threaten” is to promise 
punishment, reprisal, or other distress). See, also, State v. Kipf, 
234 Neb. 227, 450 N.W.2d 397 (1990) (a “threat” is a 
declaration of one’s purpose to work injury to the person, 
property, or rights of another). 

The terroristic threats statute in the State of Kansas, Kan. 
Stat. Ann. § 21-3419 (1988), is virtually identical to § 28-311.01 
in Nebraska. According to the Kansas Court of Appeals in 
State v. Miller, 6 Kan. App. 2d 432, 629 P.2d 748 (1981), the 
definition of “threat” as used in § 21-3419 (1981) was adopted 
from Kan. Stat. Ann. § 21-3110(24) (Supp. 1978). In 1979, the 
Kansas Supreme Court had rejected the argument that a 
“threat” as defined in § 21-3110(24), which definition is still in 
effect, was restricted to verbal communication. See State v. 
Howell & Taylor, 226 Kan. 511, 601 P.2d 1141 (1979) (firing of a 
gun constituted a threat under § 21-3110(24)). Therefore, citing 
State v. Howell & Taylor as controlling precedent, the Kansas 
Court of Appeals in State v. Miller held that a threat under 
§ 21-3419 (1981) was not limited to written or oral 
communication; a threat also could be inferred from a physical 
act. 

We are persuaded by the logic of the Kansas courts. Mindful 
of the time-honored adage that actions speak louder than 
words, we hold that under § 28-311.01, a threat can be 
conveyed not only through written or oral communication, but 
also through a physical act. 

We now quickly review the confrontation between Tillman 
and Beam. Beam was trying to subdue Beth Farr. Tillman 
aimed the gun at Beam’s face and repeatedly ordered the officer 
to release Farr. Beam could see that the gun was loaded. It is 
true that the only words spoken to Beam by Tillman were, “Let 
her go,” which by themselves do not constitute a threat. 
However, those words in combination with the physical act of 
pointing a gun could reasonably constitute a terroristic threat. 
Indeed, the pointing of a gun by itself might constitute a 
terroristic threat. Certainly, when a juror hears evidence that 
the defendant stood several feet from the victim saying, “Let 
her go,” while aiming a loaded gun at the victim’s face, it is 
reasonable for the juror to infer beyond a reasonable doubt that 
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the defendant’s intended message was, “Let her go, or I will 
shoot you in the face.” When viewed in the light most favorable 
to the State, the evidence is sufficient to support the jury’s 
determination that Tillman threatened to commit a crime of 
violence against Beam with the intent of terrorizing him into 
releasing Farr. 


3. EXCESSIVE SENTENCE 

Tillman was convicted of five Class III felonies and one Class 
IV felony. The sentences for each offense are set out above in 
section II, “Facts.” All the sentences are within the range 
permitted by statute. The sentencing court ordered that all 
sentences imposed be served consecutively, but the effect of the 
consecutive sentences was significantly tempered by their 
indeterminateness. See State v. Haynie, 239 Neb. 478, 476 
N.W.2d 905 (1991) (it is the minimum portion of an 
indeterminate sentence which measures its severity). Tillman 
could have been sentenced to a total of 105 years in prison. 
Instead, he received a minimum of 28 years and 2 months, anda 
maximum of 81 years. 

In the presentence investigation report, Tillman described 
himself as a man with “ ‘a serious problem. I wake up every 
morning wanting to kill somebody...” ” Tillman is a human 
time bomb, prone to “ ‘spells’ ” and “ ‘seizures,’ ” liable to 
go off at any time for any reason, or for no reason at all. The 
court determined that imprisonment was necessary for 
protection of the public and that a lesser sentence would have 
depreciated the seriousness of the crimes and promoted 
disrespect for the law. Given Tillman’s criminal record in 
Nebraska and some of his remarks while in custody—“ ‘I’m 
glad I shot the son-of-a-bitch. I should have killed both the 
motherfuckers. I hate cops.’ ”—the reasoning behind the 
sentencing of Tillman was not clearly untenable. 

We find no abuse of discretion, and nothing excessive, in the 
sentencing of Tillman. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. RICKY COLLINS, APPELLANT. 
510 N.W.2d 330 


Filed March 23, 1993. No. A-92-276. 


1. Criminal Law: Restitution. A restitution order under Neb. Rev. Stat. § 29-2280 
et seq. (Reissue 1989) is a criminal penalty imposed as punishment for a crime. 

2. Criminal Law: Sentences. In imposing a sentence, the sentencing court should 
state with care the precise terms of the sentence to be imposed. 

3. Restitution: Probation and Parole. It is improper for a trial judge to delegate to 
a probation supervisor the authority to determine the amount of restitution a 
defendant must pay. 


Appeal from the District Court for Douglas County: JosEPH 
S. TroiA, Judge. Sentence vacated, and cause remanded for 
resentencing. 


Thomas M. Kenney, Douglas County Public Defender, and 
Kelly S. Breen for appellant. 


Don Stenberg, Attorney General, and Delores Coe-Barbee 
for appellee. 


HANNON, IRWIN, and MILLER- LERMAN, Judges. 


IRWIN, Judge. 
I. INTRODUCTION 

Ricky Collins appeals one of the terms of his 2-year 
probation, which was imposed after he entered a guilty plea to 
an amended information charging him with “attempt[ing] to 
receive, retain, or dispose of stolen movable property of 
[another] knowing or believing that it had been stolen, to wit: 
Band Equipment . . . being valued at over $1,000.00... .” Asa 
term of probation, appellant was ordered to pay restitution. 

Appellant was originally charged with “theft by receiving 
stolen property over one thousand dollars,” which carries a 
possible penalty of not less than 1 nor more than 20 years’ 
imprisonment, a $25,000 fine, or both. See, Neb. Rev. Stat. §§ 
28-517, 28-518, and 28-105 (Reissue 1989). Pursuant to a plea 
agreement, Collins entered a plea of guilty to attempted theft by 
receiving stolen property in an amount of more than $1,000. On 
that charge, he could have been sentenced to 5 years in jail, 
fined $10,000, or both, since the attempted theft charge was a 
Class IV felony. See, §§ 28-517, 28-518, 28-105, and Neb. Rev. 
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Stat. § 28-201 (Reissue 1989). 

In summary, Collins claims the trial court, in imposing 
probation, erred by abusing its discretion in ordering him to pay 
restitution in the amount of $1,450, because “the record lacks 
sufficient documentation of the victim’s losses.” Appellant has 
timely appealed to this court the sentence imposed by the 
district court. 

A study of the transcript and bill of exceptions discloses 
other errors which require that the sentence be vacated and that 
the cause be remanded to the district court for resentencing of 
appellant in consonance with this opinion. Specifically, the 
probation order was improperly imposed because it failed to 
establish the amount of restitution that appellant must pay. In 
addition, the trial court improperly delegated to the probation 
office the task of determining the amount of restitution 
appellant must pay pursuant to the probation order. 


II. FACTUAL BACKGROUND 

On December 17, 1991, Collins appeared with his 
court-appointed counsel in the district court for Douglas 
County and entered a plea of guilty to the amended charge of 
attempted theft by receiving stolen property over $1,000. 
Sentencing was deferred, and the court ordered that a 
presentence investigation be conducted. 

Collins appeared on March 4, 1992, with his attorney. 
Allocution was made by appellant’s counsel, in which he sought 
a probationary sentence for appellant. The court then 
announced that it would impose a sentence of 2 years’ 
probation, which included among its terms that appellant 
perform 100 hours of community service work and that he be 
subject to discretionary drug testing by his probation officer. 
The judge then went on to state: 

The other thing is I’m not going to fine you because I’m 
going to order restitution. Right now it appears 
restitution, according to the State, but from the victim, is 
like $1,450. 

THE DEFENDANT: Fourteen hundred — 

THE COURT: Fourteen hundred and fifty dollars, yes, 
that’s what I get by adding up the four items on here. 
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[Defense counsel]: I think the four items were returned. 

THE COURT: Well, according to this, he has received 
nothing. 

[Probation officer]: We’ll check it out and make the 
appropriate arrangements over the course of the 
probation. 

_ THE COURT: At this point, what I have from this is 
$1,450. It may not be when all is said and done by the time 
the probation office checks it out. I want you to 
understand that you will make restitution. 

The provision of the court’s written order which addressed 
the issue of restitution supports the notion that in fact the 
amount of restitution had not been determined when the 
sentence was imposed. Specifically, term No. 7 of the probation 
order reads as follows: “To pay Court Costs of $ 158.85 ; to pay 
fine of $ N/A or restitution in the amount of $ to be determined 
as directed by the probation office.” 


III. SCOPE OF REVIEW 

A sentence imposed within statutory limits will not be 
disturbed on appeal absent an abuse of discretion. State v. 
Smith, 240 Neb. 97, 480 N.W.2d 705 (1992); State v. Wounded 
Arrow, 240 Neb. 44, 480 N. W.2d 205 (1992). A restitution order 
under Neb. Rev. Stat. § 29-2280 et seq. (Reissue 1989) is a 
criminal penalty imposed as punishment for a crime. State v. 
Duran, 224 Neb. 774, 401 N.W.2d 482 (1987). The rule that a 
sentence will not be disturbed on appeal absent an abuse of 
discretion is applied to the restitution portion of a criminal 
sentence, and the standard of review for restitution is the same 
as it is for other parts of the sentence. See, State v. McLain, 238 
Neb. 225, 469 N.W.2d 539 (1991); State v. Yost, 235 Neb. 325, 
455 N.W.2d 162 (1990). Plain error may be noted by an 
appellate court on its own motion. State v. Wilcox, 239 Neb. 
882, 479 N.W.2d 134 (1992). 


IV. SUFFICIENTLY CERTAIN SENTENCE 
It is the rule in this jurisdiction and others that in imposing a 
sentence, the sentencing court should state with care the precise 
terms of the sentence to be imposed. State v. Temple, 230 Neb. 
624, 432 N.W.2d 818 (1988). 
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Most recently, in the case of State v. Salyers, 239 Neb. 1002, 
480 N.W.2d 173 (1992), the Supreme Court commented on 
discrepancies between what a trial judge ordered in open court 
and the probation order and the resultant uncertainty, stating: 
“We have . . . held that in imposing sentence, the court should 
state with care the precise terms of the sentence which is 
imposed. . . . This same rule applies to the terms of probation 
imposed upon a defendant.” (Citation omitted.) Jd. at 1005, 
480 N. W.2d at 176. 

It is important to iterate at this juncture that restitution 
ordered by a court pursuant to § 29-2280 is a criminal penalty 
imposed as punishment for a crime and is part of the criminal 
sentence imposed by the sentencing court. State v. Duran, 
supra. Consequently, the certainty and precision prescribed for 
the criminal sentencing process applies to criminal sentences 
containing restitution ordered pursuant to § 29-2280. 

__ Nebraska case law has dealt with the issue of precision in 
sentencing language. State v. Jurgens, 187 Neb. 557, 192 
N.W.2d 741 (1971), states that “[j]udges in imposing sentences 
should use precise language.” Jd. at 560, 192 N.W.2d at 743 
(citing State v. Laden, 42 N.J. Super. 540, 127 A.2d 404 (1956); 
Simunovy v. United States, 162 F.2d 314 (6th Cir. 1947)). 

State v. Mees, 272 N.W.2d 61 (N.D. 1978), uses similar 
language even more on target with the facts of the case at bar: 
“We recognize and accept the legal concept that a sentence must 
be certain, definite, and not be dependent upon an uncertain 
contingency or condition.” /d. at 66. In People v. Durk, 215 Ill. 
App. 3d 186, 574 N.E.2d 891 (1991), the Illinois Appellate 
Court stated that a sentencing order should be so sufficiently 
precise and certain as to not require further action by the court 
or a ministerial officer to ascertain its meaning. 

Clearly, the sentence pronounced in open court and the 
sentencing order itself demonstrate that the sentence imposed in 
this case was not precise, certain, or definite in disclosing to 
appellant exactly what restitution was required of him. 


V. DELEGATION OF A JUDICIAL FUNCTION 
In the case before us, both the sentencing order and the 
court’s remarks compel the conclusion that in regard to 
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restitution the trial court improperly delegated to the 
“probation office” the judicial function of fixing the terms and 
conditions of probation. 

The situation before us is similar to that in State v. Salyers, 
supra. In that case, the sentencing order, wherein the defendant 
received probation, stated, “{Defendant] must ‘[sJatisfy other 
conditions of which you are notified in writing by your 
Probation Officer which are reasonably related to 
reconstructing your behavior and the protection of society. ” 
Td. at 1005, 480 N.W.2d at 176. The Nebraska Supreme Court 
observed that any condition imposed with this language would 
be improper, since it is the sentencing judge’s obligation to fix 
the terms and conditions of probation and that this judicial 
function cannot be delegated to anyone, including probation 
officers. 

Cothron v. State, 377 So. 2d 255 (Fla. App. 1979), is an 
example of a factually similar case to the one at bar, wherein a 
sentencing court improperly delegated its sentencing function 
to a probation officer. In that case, the sentencing order 
contained language stating that the defendant should pay 
restitution in an amount to be determined by his probation 
officer. On appeal, the appellate court ruled that “{iJt was 
improper for the trial judge to delegate to the probation 
supervisor the authority to determine the amount of restitution 
appellant must pay.” Jd. See, also, 21 Am. Jur. 2d Criminal Law 
§ 574(1981). 

The pronouncement of sentence and surrounding comments 
by the trial judge, read together with his written order, lead to 
the conclusion that the probation office would be determining 
the amount of restitution appellant must pay and that this 
determination would take place after the sentencing hearing 
and without the safeguards that accompany any sentencing 
hearing or without the protection of a hearing held pursuant to 
§ 29-2281, as might be requested by a defendant. 

For the two above-stated reasons, those being (1) the trial 
court did not use precise, definite, and clear language in its 
sentencing order in relation to restitution and (2) the trial court 
improperly delegated to the probation office the task of fixing 
the term or contingent condition of probation relating to 
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restitution, the sentence is vacated. 


VI. CONCLUSION 
The sentence of the district court is vacated, and the cause is 
remanded for a resentencing hearing consistent with this 
opinion. 
SENTENCE VACATED, AND CAUSE 
REMANDED FOR RESENTENCING. 


CAROL ACKERMAN, APPELLANT, V. JOSEPH NANFITO, DiSTRICT 
ADMINISTRATOR, STATE DEPARTMENT OF SOCIAL SERVICES, 
APPELLEE. 
510N.W.2d 333 


Filed March 23, 1993. No. A-92-404. 


1. Juvenile Courts: Time. Neb. Rev. Stat. § 43-255 (Reissue 1988) states, inter alia, 
that a juvenile shall be released unconditionally within 48 hours after a 
placement order, excluding nonjudicial days, unless within that time period a 
petition has been filed pursuant to Neb. Rev. Stat. § 43-274 (Reissue 1988). 

: . Under Neb. Rev. Stat. § 43-254 (Reissue 1988), pending the 
adjudication of any case, if it appears that the need for placement or further 
detention exists, a juvenile may be placed or detained a reasonable period of time 
with an Appropriate person or institution. 

. To retain extended custody of a juvenile seized pursuant to a 
court order for temporary emergency custody, the State must file a petition as 
described in Neb. Rev. Stat. § 43-274 (Reissue 1988) within 48 hours of the 
issuance of the court order for temporary emergency custody. 

4. Child Custody: Time: Appeal and Error. Though an appellate court cannot 
retroactively enforce a parent’s legal right to possession of his or her children for 
a fixed period of time in the past, the public interest in having the State abide by 
the proper procedures in the future when taking children from their parents 
requires a decision on a child custody procedural question that otherwise would 
be moot. 


Appeal from the District Court for Douglas County: JoHN 
D. HaARTIGAN, JR., Judge. Reversed. 


Daniel W. Ryberg for appellant. 
James S. Jansen, Douglas County Attorney, and Elizabeth 
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G. Crnkovich for appellee. 
SIEVERS, Chief Judge, and CONNOLLY and WRIGHT, Judges. 


CONNOLLY, Judge. 
INTRODUCTION 

This appeal arises from the appellant’s unsuccessful attempt 
to obtain custody of her two children by filing a habeas corpus 
action in district court. The children had been placed in the 
protective custody of the State pursuant to a court order for 
immediate custody. The habeas corpus petition was served on 
the appellee, a hearing was held, and the appellant’s application 
for habeas corpus relief was denied. We reverse. 


FACTS 

On April 10, 1992, the Douglas County Attorney’s office 
(hereinafter State) filed a motion in the separate juvenile court 
of Douglas County seeking temporary custody of Jason and 
Becky Ackerman, ages 13 and 10, based on an “immediate and 
urgent” need to protect the children from their adoptive father, 
Ronald Ackerman. At the time the motion was filed, the 
children were living at home with Ronald and the appellant, 
Carol Ackerman, their natural mother. The motion was 
supported by an affidavit in which the State claimed that (1) 
Ronald had a history of sexual offenses against children and 
had been arrested in March 1992 for sexually assaulting a child 
(a friend of Jason’s) in the Ackerman home and (2) the safety 
and welfare of the Ackerman children could not be assured. 
The juvenile court issued an order placing the Ackerman 
children in the immediate custody of the Nebraska Department 
of Social Services. The children were removed from the 
Ackerman home at2 p.m. on April 10. 

On April 14, Carol filed a petition in Douglas County 
District Court alleging that her children were being held 
illegally. She sought a writ of habeas corpus requiring the 
department to appear in district court and show cause why the 
Ackerman children should not be released to her. That same 
day, the district court had the habeas corpus petition served on 
the department and ordered the department to appear before 
thecourt on April 17. 
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Meanwhile, also on April 14, the State filed a petition in 
juvenile court pursuant to Neb. Rev. Stat. § 43-274 (Reissue 
1988), alleging that the Ackerman children lacked proper 
parental care under Neb. Rev. Stat. § 43-247(3)(a) (Reissue 
1988). A juvenile court hearing was scheduled for April 21. At 
the April 17 hearing in district court on Carol’s habeas corpus 
action, the State conceded that the § 43-274 petition had been 
filed more than 48 hours after the seizure of the Ackerman 
children on April 10. 

The district court denied Carol’s application for habeas 
corpus relief. The court found, inter alia, that the State’s 
§ 43-274 petition of April 14 “was filed within ‘forty-eight 
hours after... the placement order . . . excluding non-judicial 
days’ as required by [Neb. Rev. Stat. § 43-255 (Reissue 1988)].” 
The record does not indicate the outcome of the April 21 
custody hearing in juvenile court. 


ASSIGNMENT OF ERROR 
Among Carol’s eight assignments of error is the following: 
The district court erred in finding that the State had complied 
with the 48-hour filing requirement in § 43-255. We limit our 
analysis to this assignment of error because it is dispositive of 
the case. 


STANDARD OF REVIEW 
A decision in a habeas corpus case involving the custody ofa 
child is reviewed by an appellate court de novo on the record. 
L.G.P. v. Nebraska Dept. of Soc. Servs., 239 Neb. 644, 477 
N.W.2d 571 (1991). 


ANALYSIS 

Section 43-255 states, inter alia, that a juvenile shall be 
released unconditionally within 48 hours after a placement 
order, excluding nonjudicial days, unless within that time 
period a petition has been filed pursuant to § 43-274. This 
provision applies “[w]henever a juvenile is detained or placed 
under the provisions of section 43-253 or 43-254.” § 43-255. 

Neb. Rev. Stat. § 43-253 (Reissue 1988) pertains to cases in 
which a juvenile has been taken into custody by an officer of the 
peace without a warrant or court order. See, § 43-253 and Neb. 
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Rev. Stat. §§ 43-248 and 43-250 (Reissue 1988). Under Neb. 
Rev. Stat. § 43-254 (Reissue 1988), “[pJending the adjudication 
of any case, if it appears that the need for placement or further 
detention exists, the juvenile may be . . . placed or detained a 
reasonable period of time” with an appropriate person or 
institution. (Emphasis supplied.) The Ackerman children were 
taken into temporary custody pursuant to a court order, so the 
appeal now before us involves a § 43-254 case, which is 
controlled by the time requirements in § 43-255. Section 43-255 
establishes 48 hours as the period of time within which the State 
must file a § 43-274 petition for continued custody. Thus, to 
retain extended custody of the Ackerman children, the State 
had to file a § 43-274 petition within 48 hours of the issuance of 
the court order of April 10. 

In the case before us, the record does not indicate the time of 
day the placement order was issued, but from examination of 
the record, we determine that the order had to have been issued 
sometime before 2 p.m. on April 10, the time the Ackerman 
children were removed from their home. April 10 was a Friday. 
Allowing for the nonjudicial days of Saturday, April 11, and 
Sunday, April 12, the State’s deadline for filing the § 43-274 
petition was Tuesday, April 14, at the same time of day 
(sometime before 2 p.m.) the placement order had been issued 
on April 10. 

On appellate review, our task of determining whether the 
State complied with the 48-hour provision is made difficult by 
the juvenile court’s failure to record the time of day the 
placement order was issued on April 10 and the time of day the 
§ 43-274 petition was filed on April 14. However, the State 
conceded at the April 17 hearing that it had failed to file the 
petition within the required 48 hours. Assuming, arguendo, 
that the State properly took custody of the Ackerman children 
on April 10, the State’s right to retain custody for more than 48 
hours could be preserved only by the timely filing of a § 43-274 
petition. By its own admission, the State failed to do so. 
Therefore, the State’s right to retain custody of the Ackerman 
children expired sometime before 2 p.m. on April 14. The 
district court should have granted Carol’s application for 
habeas corpus relief and returned the children to her custody on 
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April 17. Regardless of the outcome of the hearing on April 21, 
Carol should have had custody of her children from April 17 
through April 20. We reverse the judgment of the district court. 


CONCLUSION 

Unfortunately, we cannot turn the clock back 11 months and 
restore to Carol possession of her children from April 17 to 
April 21. Carol urges us to award attorney fees, but there is no 
authorization in the juvenile code for such an award. In the 
alternative, Carol urges us to award hourly compensation for 
deprivation of parental rights from April 17 to April 21. Sucha 
remedy is beyond the scope of this cause of action. Carol also 
asserts that “[t]here is no deterrence [of the State’s faulty 
procedural practices] unless there is a penalty.” Brief for 
appellant at 35. We do not share Carol’s cynicism. We presume 
that the State will read this opinion and in the future conform to 
the custody procedures set out in the juvenile code. 

It is that concern for future adherence to statutory 
procedures by the State that makes this case an exception to the 
rule that a case is moot if it does not involve legal rights capable 
of present judicial enforcement. See Koenig v. Southeast 
Community College, 231 Neb. 923, 438 N.W.2d 791 (1989). The 
record indicates that the question of permanent custody of the 
Ackerman children should have been resolved on April 21, 
1992. That would seem to make this appeal moot. As a result of 
the April 21 hearing, either the State or Carol now has 
possession of the children, and this decision will not change that 
reality. 

A decision is necessary in this case because the procedural 
question raised in this appeal is subject to being repeated, yet 
evading review, and it involves a matter of paramount public 
interest—the seizure of a person’s children by the State. A 
person in Carol’s position seeking a writ of habeas corpus for 
possession of her children while a hearing on permanent 
custody is pending will never be able to get her petition heard 
and reviewed quickly enough to make the result meaningful to 
her. In that sense, such cases will always be moot. However, in 
Williams v. Hjorth, 230 Neb. 97, 98-99, 430 N.W.2d 52, 53 
(1988), the Nebraska Supreme Court observed that 
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[iJn the context of good time credit for presentence 
confinement when sentenced to a county jail term, 
because confinement is necessarily 1 year or less, no case 
could reach this court for review before it became moot. 
Additionally, the issues involved in this action .. . affect all 
county jails in the state. Therefore, this appeal must be 
decided on the merits under the public interest exception 
to the mootness doctrine. 


We apply the same rationale in this case. Though we cannot 
retroactively enforce Carol’s legal right to possession of her 
children from April 17 to April 21, 1992, the public interest in 
having the State abide by the proper procedures in the future 
when taking children from their parents requires a decision on 


the procedural question raised in this appeal. 


REVERSED. 


SPEEDWAY Motors, INC., APPELLANT, V, COMMISSIONER OF LABOR 


AND BARBARA M. GORACKE, APPELLEES. 
510N.W.2d 341 


Filed March 30, 1993. No. A-91-275. 


Administrative Law: Appeal and Error. An appeal to the district court of a 
‘decision by a state agency is reviewed de novo on the record of the agency if the 
petition was filed in the district court on or after July 1, 1989. An appeal to the 
Court of Appeals under the Administrative Procedure Acct, if filed in the district 
court on or after July 1, 1989, shall be reviewed for errors appearing on the 
record. 

Judgments: Appeal and Error. Regarding questions of law, an appellate court 
has an obligation to reach its conclusions independent of the conclusions 
reached by the trial court. 

Employment Security: Proof: Good Cause. An employee’s discharge prior to 
the effective date of the intended resignation is a discharge at and for the 
convenience of the employer. In such a factual situation, the employee is relieved 
of the burden of establishing that the employee left the employment with good 
cause. 

Employment Security. The Employment Security Law is to be liberally 
construed to accomplish its beneficent purposes. 


Appeal from the District Court for Lancaster County: 


DOonaALDE. ENDACOTT, Judge. Affirmed. 
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Ben L. Anderson, of Anderson Law Offices, for appellant. 


Laureen Van Norman and John F. Sheaff for appellee 
Commissioner of Labor. 


James C. Zalewski, of Erickson & Sederstrom, P.C., for 
appellee Goracke. 


CONNOLLY, MILLER-LERMAN, and WRIGHT, Judges. 


WRIGHT, Judge. 

Speedway Motors, Inc., appeals from the district court’s 
affirmance of the decision by the Nebraska Appeal Tribunal 
which affirmed a claims deputy’s determination that Barbara 
M. Goracke, a former Speedway employee, was entitled to 
unemployment compensation benefits. Speedway assigns as 
error that the appeal tribunal’s decision was unsupported by 
competent, material, and substantial evidence and that the 
decision was arbitrary and capricious. 


STANDARD OF REVIEW 

An appeal to the district court of a decision by a state agency 
is reviewed de novo on the record of the agency if the petition 
was filed in the district court on or after July 1, 1989. An appeal 
to the Court of Appeals under the Administrative Procedure 
Act, if filed in the district court on or after July 1, 1989, shall be 
reviewed for errors appearing on the record. See, Nebraska 
Dept. of Correctional Servs. v. Hansen, 238 Neb. 233, 470 
N.W.2d 170 (1991); Neb. Rev. Stat. §§ 84-917 and 84-918 
(Cum. Supp. 1992). 

Regarding questions of law, an appellate court has an 
obligation to reach its conclusions independent of the 
conclusions reached by the trial court. Professional Serv. 
Indus. v. J. P- Construction, 241 Neb. 862, 491 N.W.2d 351 
(1992). 


FACTS 
Goracke worked for Speedway as a clerical worker and was 
paid $6.20 per hour. On Thursday, August 10, 1989, Goracke 
submitted a 2-week notice to Speedway of her intention to 
resign. She stated that she quit because of verbal harassment 
from her employer, who constantly yelled and used profanity at 
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her in front of fellow employees and customers. 

After giving her 2-week notice, Goracke was told to leave, 
but she was never told that she had been fired. Goracke filed for 
unemployment insurance benefits on August 15. The 
Department of Labor conducted an investigation which 
revealed that Goracke had given her employer a 2-week notice 
because of verbal harassment. Upon reporting for work on 
August 14, she was told by her employer that she should 
instruct another employee on what needed to be done and then 
leave immediately without completing the 2-week period. Her 
last day of employment would have been August 25 if she had 
been allowed to work the full 2 weeks. Goracke was not paid for 
August 14, the last day she reported to work, and she received 
no severance pay. 

Speedway reported to the Department of Labor that 
Goracke’s work was satisfactory but that she was let go 
immediately after she gave her notice because prior employees 
who resigned and remained at work during a notice period had 
caused trouble for other employees and talked negatively about 
their jobs. The claims deputy determined that Goracke was . 
discharged after she submitted advance notice of her intention 
to resign and that “[a]lthough the termination may have been in 
the employer’s best interests,” the record did not establish that 
she was dismissed for work-related misconduct. Benefits were 
allowed effective August 13. 

Speedway appealed from that determination, and after a 
hearing, the appeal tribunal affirmed the decision of the claims 
deputy. The appeal tribunal made the following findings of 
fact: 

The claimant began work for this employer in February 
1987, as a clerical worker. At her time of separation, on 
August 14, 1989, Ms. Goracke was employed as a clerical 
worker/customer service representative, earning $6.20 
per hour. The claimant worked under the direct 
supervision of Charles Nichol, Sales Manager/Buyer and 
worked approximately 45 hours per week. 

The claimant was suffering from what she considered 
to be verbal harassment. Ms. Goracke submitted to her 
employer a two-week notice of her intention to leave and 
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notified her employer that she would be leaving her job. 
The claimant’s resignation was given to the employer ona 
Thursday. On the following Monday, Ms. Goracke was 
discharged from her employment, prior to the effective 
date of her resignation. 

The claimant was not permitted to continue working 
until the end of her notice period, nor did her employer 
pay her for the remainder of the two-week notice period. 
The claimant subsequently applied for unemployment 
insurance compensation benefits. 

The appeal tribunal found that there was no question of fact 
presented to it, because all parties agreed that Goracke had 
voluntarily submitted her resignation, but intended to continue 
working an additional 2 weeks. Prior to the end of the 2-week 
notice period, Goracke was discharged. The appeal tribunal 
found the case analogous to In re Wiese, 72 Neb. App. Trib. 213 
(1972), in which a claimant notified an employer that she would 
resign in 2 weeks. 

_ In Wiese, the employer hired a replacement within 3 days, at 
which time the claimant left her employment. The appeal 
tribunal held that the claimant’s unemployment status resulted 
from the employer’s decision to discharge her. The appeal 
tribunal expressly held in Wiese that a claimant’s discharge 
prior to the effective date of intended resignation is a discharge 
at and for the convenience of the employer. The appeal tribunal 
found that it was bound to give precedential value to its 
previous decisions and upheld the claims deputy’s 
determination allowing Goracke to receive compensation 
benefits without a period of disqualification. : 

Speedway filed a petition in error in the Lancaster County 
District Court. The district court affirmed the appeal tribunal's 
decision without opinion, and Speedway has appealed. 


ANALYSIS 
This appeal is governed by the Administrative Procedure 
Act. Neb. Rev. Stat. § 48-640 (Cum. Supp. 1992). A petition in 
error under the Administrative Procedure Act which is filed in 
the district court on or after July 1, 1989, is taken in the manner 
provided by law for appeals in civil cases. The judgment or 
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order made by the district court may be reversed, vacated, or 
modified by the Court of Appeals for errors appearing on the 
record. § 84-918(3). In deciding a question of law, an appellate 
court has an obligation to reach a conclusion independent of 
that of the trial court in the judgment under review. 
Professional Serv. Indus. v. J. P. Construction, 241 Neb. 862, 
491 N.W.2d 351 (1992); Maack v. School Dist. of Lincotn, 241 
Neb. 847, 491 N. W.2d 341 (1992). 

Speedway contends that Goracke’s announcement of 
resignation terminated her employment subject to any 
subsequent agreement between Speedway and Goracke. 
Speedway contends that Goracke first resigned her position and 
then offered to enter into a new contract of employment for a 
period of 2 weeks. The findings of fact in the record do not 
support this position. On a Thursday, Goracke submitted a 
2-week notice of her intention to leave her employment and on 
the following Monday was discharged prior to the effective date 
of her resignation. In reviewing this case, we consider the 
evidence most favorably to Goracke, resolve evidential 
conflicts in her favor, and give her every reasonable inference 
deducible from the evidence. See Shahan v. Hilker, 241 Neb. 
482, 488 N. W.2d 577 (1992). 

Under Neb. Rev. Stat. § 48-628(a)(1) (Reissue 1988), 
Goracke would be disqualified for benefits 

[flor the week in which .. . she has left work voluntarily 
without good cause, if so found by the Commissioner of 
Labor, and for not less than seven weeks nor more than ten 
weeks which immediately follow such week, as 
determined by the commissioner according to the 
circumstances in each case... . 

It is undisputed that Goracke was not discharged for 
misconduct connected with her work. The issue is whether an 
employee who gives 2 weeks’ notice of her intention to 
terminate employment but whose employment is subsequently 
terminated by the employer is eligible for benefits without 
disqualification. A part of this issue requires us to consider 
whether termination of Goracke’s employment within the 2 
weeks relieved Goracke of the burden of proving that she left 
her employment with good cause. If Goracke had been allowed 
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to remain employed during the 2-week notice period, the 
burden would be upon her to show that she voluntarily left her 
employment and did so with good cause. See Taylor v. 
Collateral Control Corp., 218 Neb. 432, 355 N.W.2d 788 
(1984). 

The question was decided in Wiese. In such a factual 
situation, the employee is relieved of the burden of establishing 
that the employee left work with good cause. Since the 
termination is for the convenience of the employer, the 
employee cannot be said to have left work voluntarily without 
good cause. , 

Normally, the Employment Security Law does not grant 
benefits to employees who leave their work purely voluntarily. 
Glionna v. Chizek, 204 Neb. 37, 281 N.W.2d 220 (1979). The 
circumstances of each case vary and must be considered on a 
case-by-case basis. Jd. The Employment Security Law is to be 
liberally construed to accomplish its beneficent purposes. 
McClemens v. United Parcel Serv., 218 Neb. 689, 358 N.W.2d 
748 (1984). 

Neb. Rev. Stat. § 48-607 (Reissue 1988) grants the 
commissioner of the Department of Labor authority to make 
such rules and regulations as are necessary to carry out the 
Employment Security Law. These rules and regulations 
specifically require that the appeal tribunal follow Nebraska 
Statutes, decisions of the courts of superior jurisdiction, and 
previous appeal tribunal decisions, as well as applicable 
department rules and regulations. Therefore, the Nebraska 
Appeal Tribunal’s decision in Wiese has precedential value by 
law and by virtue of the rules and regulations of the Nebraska 
Department of Labor. 

Speedway had the option of accepting Goracke’s 2-week 
notice and allowing her to work for 2 weeks. At the end of that 
time, Goracke could have filed for unemployment 
compensation benefits, but under § 48-628(a)(1), she would 
have had the burden of proving that she left her employment 
with good cause. See, Taylor v. Collateral Control Corp., 
supra; Glionna v. Chizek, supra. Speedway elected to terminate 
Goracke’s employment prior to the date given in her notice. 
Whether Goracke was terminated for misconduct is not an 
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issue. 

Thus, we find that Speedway’s termination of Goracke was 
for and at the convenience of Speedway, and Goracke is entitled 
to unemployment compensation’ benefits without 
disqualification. The judgments of the Nebraska Appeal 
Tribunal and the district court are affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. FRANK TLAMKA, APPELLANT. 
511. N.W.2d 135 


Filed March 30, 1993. No. A-91-664. 


1. Trial: Rules of Evidence: Expert Witnesses. There are four preliminary and 
interrelated questions in determining whether an expert’s testimony is 
admissible: (1) Does the witness qualify as an expert pursuant to Neb. Evid. R. 
702? (2) Is the expert’s testimony relevant? (3) Will the expert's testimony assist 
the trier of fact to understand the evidence or determine a controverted factual 
issue? (4) Should the expert's testimony, even though relevant and admissible, be 
excluded inlight of Neb. Evid. R. 403? 

2. Trial: Expert Witnesses. {n order to admit a psychological opinion that an 
accused child molester is a normal heterosexual] with no sexual appetite for 
young children, the methodology used to arrive at the opinion must have an 
evidential underpinning of acceptance in the applicable scientific community. 

3. Trial: Rules of Evidence: Expert Witnesses. Reliability for admissibility of an 
expert’s testimony, including an opinion, which is based on a scientific principle 
or is based on a technique or process which utilizes or applies a scientific 
principle, depends on general acceptance of the principle, technique, or process 
in the relevant scientific community. 

4. Rules of Evidence: Hearsay: Time. The key requirement for admission of a 
statement under the excited utterance exception to the hearsay rule is that the 
statement be made without time for conscious reflection. 

5. Rules of Evidence: Words and Phrases. Relevant evidence is evidence having any 
tendency to make the existence of any fact that is of consequence to the 
determination of the action more probable or less probable than it would be 
without the evidence. 

6. Rules of Evidence: Hearsay: Time: Minors. The element of trustworthiness 

underscoring the excited utterance exception, particularly in the case of young 

children, finds its source primarily in the lack of capacity to fabricate rather than 
the lack of time to fabricate. ; 
: : . When the requirements of spontaneity and 
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contemporaneousness for the excited utterance rule are relaxed for child 
victims/witnesses, they are replaced by a test of time and capacity for 
fabrication, which necessarily involves an assessment of reliability. 

8. Testimony: Sexual Assault: Corroboration. The testimony of a person who is a 
victim of a sexual assault as defined in Neb. Rev. Stat. §§ 28-319 and 28-320 
(Reissue 1989) and 28-320.01 (Cum. Supp. 1992) shall not require 
corroboration. 

9. Sentences: Appeal and Error. A sentence imposed within the statutory limits will 
be affirmed upon appeal in the absence of an abuse of discretion. 


Appeal from the District Court for Lancaster County: PAUL 
D. MERRITT, Jr., Judge. Affirmed. 


Bradley J. Montag, of Moyer, Moyer, Egley, Fullner & 
Warnemunde, for appellant. 


Don Stenberg, Attorney General, and Delores Coe-Barbee 
for appellee. 


Sievers, Chief Judge, and ConNOLLY and WRIGHT, Judges. 


SIEVERS, Chief Judge. 

Frank Tlamka appeals his conviction in the district court for 
Lancaster County of first degree sexual assault on a child, a 
Class IT felony. We examine the important issue of the 
admissibility of a child victim’s statement to a police officer, as 
well as psychological testimony designed to bolster the 
defendant’s denial of guilt. 


FACTUAL BACKGROUND 

The information filed against Tlamka charged that on July 
22, 1990, he subjected J.H., then not quite 5 years old, to sexual 
penetration in Lancaster County. At the time of the offense, 
Tlamka was 61 years of age and had maintained a long-term 
relationship, including part-time residence, with the victim’s 
grandmother Arlene. On July 22, Tlamka and Arlene came to 
Lincoln to the victim’s home. Arlene and J.H.’s mother went 
shopping, J.H.’s father was at work, and Tlamka stayed with 
J.H.and her !-year-old sister to babysit. 

The evidence establishes that Tlamka had a good 
relationship with Arlene’s sons. Tlamka also had an extremely 
close relationship with J.H., and witnesses described them as 
inseparable. Tlamka apparently regarded J.H. as he would a 
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natural granddaughter, and she referred to him as “Po-po.” 

After the shopping trip and after J.H.’s father returned home 
from work, Tlamka had a conversation with the father in which 
Tlamka indicated that the parents should keep their bedroom 
door shut at night “when [they] were making love because 
[J.H.] is starting to talk about what [they] were doing in there.” 
Tlamka further told the father that J.H. hadtold him, “ ‘I saw 
mommy putting daddy’s weiner in her mouth... . ” After 
Tlamka and Arlene left J.H.’s residence, her father told her 
mother about Tlamka’s warning, and the father testified that 
J.H. unexpectedly came “around the corner and she told me, ‘I 
saw Po-po’s weiner.’ ” When briefly questioned by her parents, 
J.H. indicated that it had been placed in her mouth by pointing 
to her mouth with her finger. 

J.H.’s mother testified that on the following day J.H. 
approached her with a naked “Ken doll” and said, “ ‘This is 
what Po-po looked like when you were shopping, mama.’ ” At 
this point, the parents decided to seek the assistance of their 
pastor, which resulted in the police being called. J.H. was 
interviewed at her home on July 25 at approximately 7 p.m. Sgt. 
Mark Lantis of the Lincoln Police Department used 
anatomically illustrative dolls in the interview and asked J.H. to 
show him what had happened, imagining that the male doll was 
Tlamka. J.H. related that Tlamka had taken her clothes off. 
When asked if Tlamka kept his clothes on, she replied, 
“*No. ” In response to Lantis’ question, she undressed the 
male doll, with the exception of the underwear. When asked 
again if that was how Tlamka was dressed, she hesitated and 
then said, “ ‘No.’ ” When asked to show Lantis, she pulled the 
underwear down so that the penis on the doll was exposed. 
Lantis described her as hesitant at that point to use the dolls, so 
he asked her to show the rest of what happened by using the 
male doll and herself. J.H. placed the male doll between her 
legs, rubbing the penis against her vaginal area and then against 
her stomach and her nipples. She then turned over, laid on her 
stomach, and rubbed the male doll against her buttocks area. 

Lantis asked J.H. questions in addition to having her use the 
dolls. The effect of that questioning was that J.H. said that 
there had been vaginal penetration, but not anal penetration, 
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and that Tlamka had placed his penis in her mouth. Lantis 
further inquired as to whether this had happened anyplace 
other than Lincoln, and J.H. responded in the affirmative. 
When asked how many times, J.H. held up two fingers and told 
Lantis that the other time had happened “ ‘[w]hen we stayed at 
grandma’s.’ ” 

A medical examination of J.H. was performed on July 26 by 
Dr. Kristin Johnson, after she took a history from J.H. J.H. 
reported the same acts by Tlamka as she had reported to Lantis. 
The physical examination showed that J.H.’s genital area was 
normal for a female of her age and that her hymen was intact 
and measured 3 mm, which was normal for a child of her age. 
Dr. Johnson testified at trial that she found no physical 
evidence whatsoever of sexual assault or abuse. 

By way of defense, Tlamka denied ever having any 
inappropriate sexual contact with J.H. He testified that on July 
22, J.H. had wanted him to lie down with her at nap time and 
that he had lain down on a rug beside her bed. She got out of 
bed, sat next to him, and, according to Tlamka, brushed her 
hand across his groin area and then “made a kissing sound.” 
Tlamka expressed surprise and asked her what she was doing, at 
which time J.H. said that she had seen her parents do such 
things. Tlamka stated he had explained to J.H. that her parents 
did those things because they were married. That was the end of 
the conversation, except that he later informed J.H.’s father 
that he and J.H.’s mother should close the bedroom door, as 
J.H. was talking about what her parents were doing. 

Tlamka also introduced the testimony of Dr. Rodney Taylor, 
a urologic surgeon from Omaha. Dr. Taylor testified that he 
had obtained a history from Tlamka of being unable to achieve 
an erection for approximately 10 years. He also related a 
history of peripheral vascular disease, including surgery in 1979 
consisting of a bilateral sympathectomy. Dr. Taylor performed 
a nocturnal penile tumescent study in a sleep laboratory to 
monitor Tlamka and to determine whether he could achieve an 
erection while asleep. According to Dr. Taylor, the standard for 
such a dysfunction is nocturnal erection. Nocturnal erection 
testing is used because it differentiates between organic 
impotence, based on such things as inadequate blood supply or 
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impaired nerves, and psychogenic impotence, where due to 
stress or other factors the individual is unable to achieve an 
adequate erection while awake and alert, but will obtain 
adequate erections during sleep. 

Dr. Taylor testified that a man of Tlamka’s age with a normal 
neurovascular supply intact would be expected to obtain four to 
six adequate erections each night during sleep, adequate being 
described as sufficient for vaginal penetration. Based on the 
two-night study, it was found that Tlamka had one partial 
erection one night and no erectile function at all the other night. 
Dr. Taylor’s opinion was that Tlamka had organic erectile 
dysfunction, which in his opinion is common in men who have 
peripheral vascular disease. According to Dr. Taylor, the 
individual cannot control the results of this test because he is 
asleep and the monitoring devices are designed to sound an 
alarm for the technician should they be dislodged or taken off. 
Dr. Taylor rendered the opinion that although his examination 
was conducted on January 22 and 23, 1991, he felt that Tlamka 
could not have achieved an erection adequate for vaginal 
penetration on July 22, 1990. He also testified that impotency 
does not directly affect sexual desire and that an impotent man 
can achieve ejaculation. 

In addition to the foregoing evidence, Tlamka offered the 
testimony of his family physician of 16 years, his parish priest 
of 17 years, and his banker of 7 years, all of whom testified that 
Tlamka was an honest man who was trustworthy and had 
integrity. 


ASSIGNMENTS OF ERROR 

Tlamka assigns 11 errors; however, not all of them were 
discussed in his brief. We do not consider those assigned but not 
discussed. See State v. Melton, 239 Neb. 576, 477 N.W.2d 154 
(1991). We have consolidated several of the remaining 
assignments into five assignments of error: (1) The trial court 
erred in refusing to allow the testimony of a clinical 
psychologist that Tlamka was a normal heterosexual male and, 
as such, had customary sexual appetites and would not be likely 
to commit sexual acts with a 4-year-old child; (2) the trial court 
erred in excluding the testimony from J.H.’s grandmother 
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Arlene that she had been sexually abused as a child; (3) the trial 
court erred in receiving evidence of what J.H. had stated to 
Lantis several days after the alleged assault as an “excited 
utterance” exception to the hearsay rule; (4) the trial court erred 
in not requiring that J.H.’s allegations be corroborated; and (5) 
the trial court erred in failing to admonish the jury at the end of 
its deliberations on April 16, 1991, as required by Neb. Rev. 
Stat. § 29-2022 (Reissue 1989). In addition, the sentence is 
alleged to be excessive. 


PSYCHOLOGICAL TESTIMONY 

The State’s pretrial motion in limine with respect to the 
testimony of Dr. Henry Balters, a clinical psychologist, was 
sustained. At trial, an offer of proof was made by question and 
answer of Dr. Balters. That offer established that Dr. Balters 
had donea psychological evaluation of Tlamka consisting of an 
interview, the administration of several psychological tests, and 
a review of records, apparently police reports of the incident. 
The psychological tests were the Shipley Institute of Living 
Scale, the Minnesota Multiphasic Personality Inventory 
(MMPI), the Mellon Clinical Multiaxial Inventory II (MCM)), 
and a Rotter’s Incomplete Sentences Blank, adult form. 

When asked his opinion “as to what personality profile 
Frank Tlamka would have,” the doctor responded, “[H]e 
doesn’t really fit any personality profiles, per se, that I’m used 
to seeing.” The doctor was asked if he characterized Tlamka “as 
a normal heterosexual,” and the doctor answered 
affirmatively. Dr. Balters also testified that a normal 
heterosexual was unlikely to commit sexual acts with a 
4-year-old child. The doctor stated that it was his professional 
opinion that Tlamka “seems to be someone who doesn’t have 
that many psychological problems, that he seems to have 
customary sexual appetites that would coincide with an 
individual his age.”’ On cross-examination, Dr. Balters admitted 
that the personality tests were general personality tests given to 
everybody who comes in for “some sort of personality disorder 
evaluation.” The trial court upheld the objection by the State 
and ruled the testimony inadmissible. Tiamka argues that Dr. 
Balters’ testimony was relevant evidence of a character trait, 
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which is admissible when offered by the accused under Neb. 
Evid. R. 404, Neb. Rev. Stat. § 27-404 (Reissue 1989). 

Although Dr. Balters testified that the personality tests were 
generally accepted in the psychological community for 
performing psychological evaluations, he also acknowledged 
that they are not structured solely to evaluate people regarding 
deviate sexual behavior. 

Neb. Evid. R. 702, Neb. Rev. Stat. § 27-702 (Reissue 1989), 
provides: 

If scientific, technical, or other specialized knowledge 
will assist the trier of fact to understand the evidence or to 
determine a fact in issue, a witness qualified as an expert 
by knowledge, skill, experience, training, or education, 
may testify thereto in the form of an opinion or otherwise. 

Also pertinent here is Neb. Evid. R. 401, Neb. Rev. Stat. 
§ 27-401 (Reissue 1989), “Relevant evidence means evidence 
having any tendency to make the existence of any fact that is of 
consequence to the determination of the action more probable 
or less probable than it would be without the evidence.” Also 
involved is Neb. Evid. R. 402, Neb. Rev. Stat. § 27-402 
(Reissue 1989), which provides in part that “[e]vidence which is 
not relevant is not admissible.” Finally, Neb. Evid. R. 403, Neb. 
Rev. Stat. § 27-403 (Reissue 1989), in essence provides that 
relevant evidence may be excluded if its probative value is 
substantially outweighed by the danger of unfair prejudice, 
confusion of the issues, or misleading of the jury. 

State v. Reynolds, 235 Neb. 662, 457 N.W.2d 405 (1990), 
held that under the Nebraska Evidence Rules there are four 
preliminary and interrelated questions in determining whether 
an expert’s testimony is admissible: 

(1) Does the witness qualify as an expert pursuant to Neb. 
Evid. R. 702? (2) Is the expert’s testimony relevant? (3) 
Will the expert’s testimony assist the trier of fact to 
understand the evidence or determine a controverted 
factual issue? (4) Should the expert’s testimony, even 
though relevant and admissible, be excluded in light of 
Neb. Evid. R. 403? 
Reynolds, 235 Neb. at 679-80, 457 N. W.2d at 417. 
Reynolds also makes it clear that the Nebraska Supreme 
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Court has recognized and adopted the test from Frye v. United 
States, 293 F. 1013 (D.C. Cir. 1923), where a “lie detector” test 
was ruled inadmissible. As delineated in Reynolds, the Frye test 
is as follows: “[R]eliability for admissibility of an expert’s 
testimony, including an opinion, which is based on a scientific 
principle or is based on a technique or process which utilizes or 
applies a scientific principle, depends on general acceptance of 
the principle, technique, or process in the relevant scientific 
community.” Reynolds, 235 Neb. at 681-82, 457 N.W.2d at 418. 

Reynolds holds that if an expert’s testimony lacks probative 
value, it is irrelevant and, therefore, inadmissible. As said in 
Reynolds, it is axiomatic that irrelevant evidence will not assist 
the trier of fact. In our view, the Frye test, as set forth in 
Reynolds, addresses the probative value of the evidence and, 
thus, the relevancy of the expert’s testimony, as well as whether 
the evidence will assist the trier of fact. Recently, the Nebraska 
Supreme Court reaffirmed the Frye test as one of the criteria 
that a trial court determines must be satisfied before novel 
expert testimony is admitted. See State v. Houser, 241 Neb. 
525, 490 N. W.2d 168 (1992). 

We believe the import of Dr. Balters’ testimony is fairly 
characterized as follows: (1) Generally accepted personality 
tests were administered; (2) as a result of those tests and his 
interview, Dr. Balters would characterize Tlamka as a normal 
heterosexual; and (3) a normal heterosexual is not likely to 
commit sexual acts with a 4-year-old child. 

There are a number of cases, often concerning sexual 
assaults, where a defendant has sought to bolster his denial of 
the act by psychological evidence. This evidence takes several 
forms, for example, (1) the defendant’s psychological profile 
determined upon standardized testing is inconsistent with the 
profile of known abusers or (2) a person with the defendant’s 
psychological profile would not commit such acts. The leading 
case for the admission of such psychological testing appears to 
be People v. Stoll, 49 Cal. 3d 1136, 783 P.2d 698, 265 Cal. Rptr. 
111 (1989), where the proffered testimony was that the 
defendants, who were charged with committing lewd and 
lascivious acts upon children, displayed no signs of deviance or 
abnormality. The psychologist, Dr. Roger Mitchell, would have 
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testified that the defendant Grafton had normal personality 
function, that Grafton had not engaged in sexual deviancy in 
the past, and that it was unlikely that “she would be involved in 
the events she’s been charged with.” (Emphasis omitted.) Stoll, 
49 Cal. 3d at 1149, 783 P.2d at 705, 265 Cal. Rptr. at 118. Dr. 
Mitchell acknowledged that his opinion was based upon the 
MMPI and the MCMI, two of the same tests involved in the 
instant case, as well as many other pieces of data and, in many 
respects, his subjective judgments. 

The California court found that the Frye test is not to be 
applied to expert opinion testimony “absent some special 
feature which effectively blindsides the jury” and that the 
methods employed in the analysis of the defendants were not 
new to either law or psychology. Stoll, 49 Cal. 3d at 1157, 783 
P.2d at 710, 265 Cal. Rptr. at 124. Furthermore, the California 
court said that issues of test reliability and validity may be 
explored on cross-examination. Thus, the Frye test was held not 
to prevent the admissibility of the testimony. The California 
court held: “Expert opinion that defendants show no obvious 
psychological or sexual problem is circumstantial evidence 
which bears upon whether they committed sexual acts upon 
children, and is admissible ‘character’ evidence on their 
behalf.” Stoll, 49 Cal. 3d at 1161, 783 P.2d at 714, 265 Cal. Rptr. 
at 127. 

Two members of the California court dissented, and we 
include their view: 

I do not suggest the results of these tests are necessarily 
inadmissible. The purpose of Kelly/Frye is not to exclude 
evidence but to test its reliability by giving the members of 
the scientific community “the determinative voice” in 
deciding that issue. [Citations omitted.] There may well be 
a body of scientific research showing that the standardized 
measures of “personality function” are generally accepted 
by mental health experts as scientifically reliable tests of 
sexual deviancy or normality. On this record, however, 
such evidence is conspicuously absent. 

Stoll, 49 Cal. 3d at 1168-69, 783 P.2d at 719, 265 Cal. Rptr. at 
132. 
The lowa Supreme Court rejected the majority’s view in Stoll 
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and held that similar testimony was inadmissible in State v. 
Hulbert, 481 N.W.2d 329 (Iowa 1992). In the Iowa case, the 
defendant sought to introduce the results of psychological 
testing showing that he was a normally functioning individual 
whose test results did not match the psychological pattern or 
profile for known sex abusers. In the offer of proof, the 
psychologist stated that he could find no similarities between 
the profiles of Hulbert and known child molesters. 

The defendant’s argument in Hu/bert was that the proffered 
evidence would have assisted the jury’s understanding of the 
traits of known molesters, thereby raising reasonable doubt as 
to his guilt. Further, Hulbert argued that the evidence was 
admissible as relevant evidence of good character, as well as of 
his nondisposition to commit the charged offenses. 

In its analysis, the Iowa court initially placed heavy reliance 
on the trial court’s discretion, but later found that the evidence 
would not assist the trier of fact to either understand the 
evidence or determine a fact in issue, observing that veracity 
(presumably of the defendant’s denial of guilt) was nota “ ‘fact 
in issue.’ ” Jd. at 332. The court also found that the evidence 
was more likely to convey a conclusion about the defendant’s 
guilt rather than assist the jury. The court conceded that the 
defendant had a right to offer evidence of his own good 
character to prove that it was unlikely that he committed the 
crime, but noted that such character evidence is generally 
related by opinions formed of a defendant before the 
commission of an offense, whereas this type of character 
evidence is formed after the offense. The Hudbert court further 
observed that this was not ordinary character evidence because 
it came “cloaked with an aura of scientific reliability.” Jd. at 
333. Saying that the “question boils down to whether the 
evidence would aid the jury in its decision-making role,” the 
Iowa court ended where it began, deferring to the discretion of 
the trial court and finding no abuse of discretion in the rejection 
of the evidence. Jd. (Uncertain about its significance, we 
nonetheless observe that the California Court of Appeal 
excluded the psychological evidence and was reversed, while the 
Iowa Court of Appeals admitted the evidence and was also 
reversed.) Other jurisdictions have considered the issue, but 
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none as completely as California and Iowa. 

Turning to the record here, Reynolds provides strong 
guidance that the Frye test applies in this case. Accordingly, we 
reject the reasoning of the California court that Frye’s 
application is limited to “new scientific” procedures. The 
California court held that the reliability test of Frye need not be 
satisfied, as the MMPI and the MCMI have longstanding 
acceptance and use in the psychological community, according 
to the majority opinion in Stoll. 

However, in our view, it is not the acceptance in the 
psychological community of the tests that Dr. Balters 
administered which must withstand the Frye standard of 
reliability. We acknowledge that Dr. Balters testified that the 
battery of tests administered are standard and accepted tests. 
Instead, we believe it is the use which Dr. Balters seeks to make 
of those tests which must have an evidential underpinning of 
acceptability in order to pass the Frye test of reliability for 
admission. Dr. Balters used those generally accepted tests in 
conjunction with his interview of Tlamka and his review of the 
police reports to conclude that Tlamka is a normal heterosexual 
not likely to commit sexual acts with a 4-year-old child. It is this 
reasoning or process which must meet the Frye test. 

There is no evidential showing of the methodology for the 
tests or the interview or how the results of the tests were utilized 
to arrive at the conclusion which was sought to be introduced. 
Dr. Balters’ description of Tlamka was that “he doesn’t really 
fit any personality profiles, per se, that I’m used to seeing.” 
However, there was no evidence of the personality profile, 
drawn from the same or similar tests given to Tlamka, of child 
abusers which is generally accepted as such in the psychological 
community. Nor was there a showing that Dr. Balters then 
compared such generally accepted personality profile with 
Tlamka’s personality profile. There was no evidence in this 
record drawn from reliable and accepted studies or any other 
data which establishes that those who test as Tlamka did are in 
fact normal heterosexuals. Likewise, there was no evidence that 
one classified as a normal heterosexual does not, cannot, or will 
not sexually abuse a child, either on one occasion or repeatedly. 
In summary, the methodology used by Dr. Balters to arrive at 
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his opinion does not have the evidential underpinning of 
acceptance in the relevant scientific community for us to 
conclude that it passes the Frye test of reliability. 

If the psychological community believes and accepts that Dr. 
Balters’ methodology can reliably assess who has or who has 
not engaged in prior acts of child sexual abuse, this record is 
conspicuously without any such testimony or evidence. In the 
words of the dissent in Stoll, it is the relevant scientific 
community which has the “determinative voice” in establishing 
reliability. Here, even Dr. Balters himself did not give “voice” to 
how and why his methodology works and, thus, why it should 
be considered reliable by this or any other court. Accordingly, 
without this necessary evidential foundation, the trial court was 
correct in refusing to admit the opinion from Dr. Balters, as it 
did not have probative value and was, therefore, irrelevant. 
Additionally, without probative value, it naturally follows that 
the testimony would not have assisted the jury. 

In State v. Houser, 241 Neb. 525, 490 N.W.2d 168 (1992), a 
murder conviction was reversed due to the improper admission 
of a DNA profile test. The Supreme Court said that the trial 
court must be satisfied as to (1) the general acceptance of DNA 
theories in the scientific community and (2) the acceptance and 
validity of the methodology of testing DNA which was used. In 
Houser, the evidence of the protocol used by the scientists was 
found wanting. We believe the same defect exists here. 
Although the psychological tests administered to Tlamka may 
have general acceptance, there was no evidence upon which to 
judge the acceptance and reliability of the protocol or 
methodology used to reach the opinion from the tests. The 
objection to Dr. Balters’ testimony was properly sustained. 


ALLEGED HISTORY OF FAMILIAL SEXUAL ABUSE 

Tlamka sought to introduce evidence from Arlene, J.H.’s 
grandmother, that Arlene had been sexually abused by an 
uncle’s touching of her when she was 6 years oid. The court 
sustained the State’s objection on the grounds of relevancy. 
Relevant evidence is “evidence having any tendency to make the 
existence of any fact that is of consequence to the determination 
of the action more probable or less probable than it would be 
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without the evidence.” Neb. Evid. R. 401. Tlamka’s argument is 
that such evidence raises the possibility that someone other than 
Tlamka abused J.H. How one makes the intellectual journey 
from what may have happened to the grandmother many years 
ago at the hands of someone else to what happened to J.H. is 
not explained or supported by citation of authority. The fact in 
issue was whether Tlamka sexually assaulted J.H., and what 
someone else may have done to her grandmother many years 
earlier isa good example of irrelevancy. The assignment of error 
is without merit. 


EXCITED UTTERANCE FROM VICTIM 

The State offered the testimony of Sergeant Lantis of the 
Lincoln Police Department that he had interviewed J.H. on the 
evening of July 25, 1990, using anatomically illustrative dolls. 
The interview, through J.H.’s acting out with the male doll, as 
well as the questions and answers, provided evidence that 
Tlamka had undressed J.H., had placed his penis in her mouth 
and vagina, and had rubbed her stomach, nipples, and buttocks 
with his penis. In response to his questions, J.H. told Lantis 
that she knew Tlamka had placed “it” inside her “ ‘[bJecause it 
hurt,’ ” that Tlamka had “ ‘put Vaseline on my pee-pee,’ ” and 
that this had happened twice: “ ‘when we stayed at 
grandma’s’”’ and “ ‘{[w]hen Po-po was babysitting with us 
while mom, dad and grandma went shopping at Sears.’ ” The 
trial court overruled the defense’s hearsay objection on the 
ground that the statement to Lantis was an excited utterance. 
The State did not elicit any preliminary testimony about the 
child’s demeanor while she was with Lantis. The only such 
evidence came from the cross-examination of Lantis, which we 
reproduce in part: 

Q. And during the time of your interview was she 
behaving as you’d expect a normal four-year-old girl to 
behave? 

A. Yes. 

Q. Didn’t seem to be distraught or anything about 
anything in particular? 

A. She was somewhat shy, and several questions when 
I’d ask her she’d look at her parents who were standing in 
the doorway, as if to get their okay to answer me. Usually 
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one of them would say, “It’s okay,” and then she would 
answer a question. 

Q. But I guess shyness would be a typical trait you’d 
expect to find in a four-year-old girl? 

A. Yes. I would say she was probably overly shy when I 
first got there, however, I guess after I’d been with her for 
a while she was real — real easygoing and was able to talk 
to me and seemed real comfortable with me. 

Q. [J.H.] did not make the complaint to — make a 
complaint of what happened, to you. Your information 
was aresult of your interrogation of her, isn’t that correct? 

A. That’s correct. 

The alleged error in the admission of this testimony is that it 
was hearsay and did not fall under the excited utterance 
exception to the hearsay rule. The decision of the Nebraska 
Supreme Court from which we principally seek guidance is 
State v. Plant, 236 Neb. 317, 461 N.W.2d 253 (1990). However, 
we initially observe a substantial difference in Plant, where the 
evidence was offered not only as an excited utterance, but under 
the two residual exceptions to the hearsay rule as well. Before 
attempting to articulate how Plant impacts our decision here, 
we observe that the court in Plant found that the admission of 
the statement of the child witness was not an abuse of 
discretion. 

Since Plant, the court has decided State v. Messersmith, 238 
Neb. 924, 936, 473 N.W.2d 83, 92 (1991), which held that the 
“admissibility of evidence is controlled by the Nebraska 
Evidence Rules, not judicial discretion, except in those 
instances under the Nebraska Evidence Rules when judicial 
discretion is a factor involved in admissibility of evidence... .” 
Neb. Evid. R. 803, Neb. Rev. Stat. § 27-803 (Reissue 1989), 
provides the exceptions to the hearsay rule and, in our view, is 
not discretionary except to the extent that Neb. Evid. R. 403 
(probative value substantially outweighed by danger of unfair 
prejudice, etc.) is a factor in determining the admissibility. In 
the instant case, Neb. Evid. R. 403 is not involved, and 
therefore, judicial discretion is not a factor in the admissibility 
of this evidence. 

In Plant, the out-of-court statement of Cindy Plant, the 
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4-year-old daughter of the defendant, indicated that her father 
had killed his 18-month-old stepson, Christopher Bartlett, by 
throwing him across the room. The statement was given to a 
police officer, Sgt. William Muldoon, 2 days after the fatal 
injury to Christopher. Cindy did not testify at trial, whereas in 
this case, J.H. did testify. The court set forth the three basic 
qualifications for an excited utterance: “(1) There must have 
been a startling event; (2) the statement must relate to the event; 
and (3) the statement must have been made by the declarant 
while under the stress of the event.” Plant, 236 Neb. at 328, 461 
N.W.2d at 263-64. The first two conditions are clearly satisfied 
in this case, and thus, we focus on the third qualification, as was 
done in Plant. 

The courts have relaxed the requirement that a purported 
excited utterance be both contemporaneous to the event and 
spontaneously made, see, State v. Red Feather, 205 Neb. 734, 
289 N. W.2d 768 (1980), and Jn re Interest of R.A. and V.A., 225 
Neb. 157, 403 N.W.2d 357 (1987), respectively. Instead, the 
Supreme Court in Plant initially said that the “key requirement 
is that the statement be made without time for conscious 
reflection.” Plant, 236 Neb. at 329, 461 N.W.2d at 264. Having 
said that, the court made it clear that “time lapse is not 
dispositive.” Jd. Our view of Plant, therefore, is that the 
amount of time which elapses is not nearly as important as what 
may occur during the lapse of time. 

We believe that our interpretation of Plant is supported by 
the Supreme Court’s reliance upon a Colorado case which 
stated that “ ‘{t]he element of trustworthiness underscoring the 
excited utterance exception, particularly in the case of young 
children, finds its source primarily in the “lack of capacity to 
fabricate rather than the lack of time to fabricate.” ’ ” Id. 
(quoting People in Interest of O.E.P., 654 P.2d 312 (Colo. 
1982)). The court in Plant found that the fact that Muldoon had 
questioned Cindy did not per se destroy the character of her 
statement as an excited utterance. Furthermore, a showing of 
visible excitement on the part of the child at the time of the 
statement was not necessary. However, the declarant’s nervous 
state is relevant as to whether the child’s statement is made while 
under the stress of the event. Although the court’s recitation of 
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evidence about the child declarant’s behavior and demeanor in 
Plant shows more evident stress than J.H. exhibited with 
Lantis, we believe that the interviewing technique of using 
anatomically illustrative dolls makes a substantial difference in 
what is observable by the officer in the statement-taking 
process. This court discussed the use of such dolls extensively in 
State v. Jury, 1 NCA 1504 (1992). 

The use of anatomically illustrative dolls is designed to 
enable the child to demonstrate what occurred and to make the 
recounting less traumatic. The Plant court said that a 4-year-old 
child is hardly adept at the type of “conscious reflection” 
necessary to fabricate a story of infanticide, citing with 
approval the conclusion of People in Interest of O.E.P., supra, 
that a 3-year-old child lacks the “reasoned reflection” to 
concoct a story of sexual abuse implicating her own mother. 
State v. Plant, 236 Neb. 317, 330, 461 N.W.2d 253, 265 (1990). 
The terms “reasoned reflection” and “conscious reflection” 
connote a cognitive process whereby the child consciously 
applies his or her powers of reason in order to create a 
description of an event which did not occur. It further suggests 
that the child aims the accusation at a specific person, in this 
case at Tlamka, a person who by all accounts had loved and 
nurtured J.H. as he would a natural granddaughter and to 
whom J.H. had responded in kind. We believe it extremely 
unlikely that a 4-year-old child such as J.H. is capable of 
reasoned reflection to create out of thin air the accusation 
against Tlamka which she, with remarkable consistency, related 
to her parents, Lantis, the examining doctor, and a jury of 12 
adults. 

In assessing the issue of conscious reflection, we observe that 
the sexual activity described by J.H. and depicted with the dolls 
is clearly adult in nature and scope. We believe it highly unlikely 
that such acts would be in the fund of information of a 
4-year-old child so as to enable her to graphically describe and 
reenact those acts as a conscious fabrication against Tlamka. 

Accordingly, we believe that the focus of inquiry in 
examining a child’s out-of-court statements, including those 
made via anatomically illustrative dolls, is not lapse of time or 
whether leading interrogation questions were used, although 
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those are relevant considerations. More important is whether 
the surrounding facts and circumstances demonstrate an 
absence of the capacity to fabricate. This necessarily requires an 
examination of the statement’s contents and whether it is likely 
to be the product of fabrication by the child. Here, J.H.’s 
parents testified that it would have been impossible for her to 
have observed them engaging in sexual activity. We recognize 
that Tlamka testified that J.H. told him she had seen her 
parents engaged in sexual activity, which she mimicked to him 
on July 22, 1990. However, we believe that Tlamka’s testimony 
goes only to the weight and credibility of J.H.’s statement as 
told to Lantis, as well as to the weight and credibility of J.H.’s 
direct testimony. J.H. did in fact testify and relate to the jury 
the same events that she had acted out for Lantis with the dolls. 

By focusing on whether there is a capacity to fabricate, we 
believe we are following the evolution of the excited utterance 
exception to the hearsay rule as it relates to child sexual abuse 
cases. The question is really one of reliability and 
trustworthiness of what the child declarant tells a parent, a 
social worker, a doctor, a police officer, or some other authority 
figure, followed by that person’s subsequent telling of the story 
to the jury. When a child’s out-of-court statement concerning 
sexual assault is offered under the excited utterance exception, 
the inquiry must necessarily include lapse of time, manner of 
questioning, whether the statement is all verbal or includes 
reenactment with dolls, whether the child possesses knowledge 
sufficient for fabrication, and whether the account is the result 
of suggestion. While these considerations are not exhaustive, 
they illustrate that the out-of-court statements of a child sexual 
assault victim should not be excluded based on any one factor. 
The recognition that there are circumstances in the course of 
human experience which by their very nature import reliability 
and trustworthiness has been the thread of admissibility 
common to all hearsay exceptions. Reliability and 
trustworthiness should likewise be the focus of inquiry for 
admissibility of a child’s out-of-court statement concerning a 
sexual assault. 

Our reading of Plant and other Nebraska Supreme Court 
decisions which we have cited is that when the requirements of 
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spontaneity and contemporaneousness for the excited utterance 
rule are relaxed for child victims/witnesses, they are replaced by 
a test of time and capacity for fabrication, which necessarily 
involves an assessment of reliability. 

We believe that this record strongly shows a lack of capacity 
for fabrication of the events which J.H. graphically detailed 
and depicted with the dolls, despite the 3-day lapse between 
assault and statement. Accordingly, we believe that what J.H. 
related to Lantis is admissible as an excited utterance, as that 
exception has evolved in the context of child sexual abuse cases. 
Therefore, Tlamka’s assignment of error on this issue is without 
merit. 


CORROBORATION 

Tlamka assigns error in the failure of the trial court to 
require corroboration and to instruct on the need for 
corroborating evidence. The Nebraska Legislature has enacted 
‘Neb. Rev. Stat. § 29-2028 (Reissue 1989), which provides: ““The 
testimony of a person who is a victim of a sexual assault as 
defined in sections 28-319 to 28-320.01 shall not require 
corroboration.” 

Tlamka was charged and convicted under Neb. Rev. Stat. 
§ 28-319 (Reissue 1989), and therefore, corroboration was 
clearly not required. The case cited by Tlamka, State v. 
’ Narcisse, 231 Neb. 805, 438 N. W.2d 743 (1989), involved a trial 
occurring before the repeal of the statute requiring 
corroboration (Neb. Rev. Stat. § 29-2013 (Reissue 1985)) and 
the enactment of § 29-2028. Thus, the assignment of error is 
without merit. 


ADMONITION TO THE JURY 

Tlamka assigns as error the trial court’s failure to admonish 
the jury pursuant to § 29-2022 at the end of the deliberations on 

April 16, 1991. The statute provides in pertinent part: 
If the jury are permitted to separate during the trial, they 
shall be admonished by the court that it is their duty not to 
converse with or suffer themselves to be addressed by any 
other person on the subject of the trial, nor to listen to any 
conversation on the subject; and it is their duty not to 
form or express an opinion thereon until the cause is 
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finally submitted to them. 

‘The jury was admonished several times during the trial, using 
the statutory language, although the trial judge wisely 
substituted the word “let” for “suffer.” As said in Sundahl v. 
State, 154 Neb. 550, 562, 48 N.W.2d 689, 698 (1951), “It is not 
the number of admonitions but the fact of admonition that is 
important.” Furthermore, the time at which Tlamka complains 
of no admonition is after the case had already been submitted to 
the jury. This assignment of error is without merit. 


EXCESSIVE SENTENCE 

Tlamka was sentenced to a term of not less than 2 years nor 
more than 5 years, the trial court saying that any sentence short 
of imprisonment would depreciate the seriousness of the crime 
and promote disrespect for the law. The presentence report on 
Tlamka, which we have reviewed, describes a 62-year-old man 
without any criminal record except several minor traffic 
offenses. He continues to maintain his innocence of any 
wrongdoing with J.H., and a good number of people, through 
letters, expressed their view to the trial judge that Tlamka could 
not have done this. However, as the trial judge observed, the 
jury determines guilt or innocence. 

A sentence imposed within the statutory limits will be 
affirmed upon appeal in the absence of an abuse of discretion. 
State v. Hall, 242 Neb. 92, 492 N. W.2d 884 (1992). The sentence 
is not excessive, and we agree with the trial court’s rationale that . 
anything less than imprisonment would depreciate the 
seriousness of the crime. Accordingly, the conviction and 
sentence are affirmed. 

AFFIRMED. 


WRIGHT, Judge, concurring. 

I concur with the result, but I write separately to address my 
concerns about the hearsay testimony admitted under the 
excited utterance exception to the hearsay rule. As the majority 
notes, there are three basic requirements for this exception: (1) 
A startling event occurred, (2) the utterance relates to the event, 
and (3) the utterance was made while the declarant was still 
under the stress of the event. State v. Plant, 236 Neb. 317, 461 
N.W.2d 253 (1990). The crucial question here is whether the 
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witness’ statements were made while she was still under stress 
from the startling event. I do not believe that J.H. was still 
under stress such that her statements meet the requirements of 
the exception. 

In Plant, the court noted that statements of very young 
children are admitted because it is unlikely that a very young 
child would fabricate stories of abuse. Numerous jurisdictions 
have relaxed the requirements that the statement be 
contemporaneous and spontaneous to the event. The key 
requirement is the lack of time for conscious reflection. 
“Because the stress of an assault is present for some time in 
children after the assault has occurred,” the spontaneity 
requirement has been loosened. Jd. at 328-29, 461 N.W.2d at 
264. 

I question whether hearsay testimony in this case should be 
admitted as an excited utterance. In Plant, the court stated that 
it is not necessary to show that the declarant was visibly excited 
when the statement was made but that the witness’ nervous 
state is relevant. The evidence in this case does not support a 
conclusion that the victim was excited or nervous when her 
statements were made. 

The theory of the excited utterance exception is that 
circumstances may produce a condition of excitement which 
temporarily stills the capacity for reflection and provides 
utterances free of conscious reflection. In re Interest of R.A. 
and V.A,, 225 Neb. 157, 403 N.W.2d 357 (1987). To qualify as 
an excited utterance, J.H.’s statement to the police officer 
should have been shown to have been free of conscious 
reflection. It was not. I think the statement was, instead, the 
result of questions asked by the police officer with whom the 
child was encouraged to speak. The record does not show that 
the victim was still under the stress of the event. The record 
shows that J.H. had related her version of the incident to her 
parents at least once before she talked to the police officer. 
When she was interviewed by the officer, her parents stood in 
the door and she looked to them for encouragement. The 
officer testified that the child seemed somewhat shy, but that 
she behaved as a normal.4-year-old would behave and that she 
was “real easygoing” and seemed “real comfortable” with the 
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officer. In my opinion, that evidence does not support the 
requirement that the victim be under the stress of the event. 
In Plant, three judges concurred. Justice Shanahan stated, 
“(T]he requirements of the excited utterance exception have 
been so ‘relaxed’ that the requirements no longer stand up and 
have actually collapsed.” Plant, 236 Neb. at 342, 461 N.W.2d at 
271. Justice Grant, who was joined by Chief Justice Hastings, 
wrote: 
I concur because I believe the statements were admissible 
under Nebraska’s residual hearsay exceptions in Neb. Rev. 
Stat. §§ 27-803(22) and 27-804(2)(e) (Reissue 1989) for the 
reasons Set out in the majority opinion. I believe, however, 
that for this court to hold that the child’s statements were 
“excited utterances” extends that doctrine to 
extraordinary and improper lengths. 

Plant, 236 Neb. at 343, 461 N.W.2d at 272. 

I agree with these concurring opinions. The excited utterance 
exception has been stretched too far. I believe a proper method 
for introduction of the statements of a very young child relating 
to the sexual abuse of the child is by the use of the residual 
exception to the hearsay rule cited above. Under that exception, 
the statement does not have to be made while the child is still 
“excited.” The use of this exception has been well documented 
in U.S. v. Shaw, 824 F.2d 601 (8th Cir. 1987); United States v. 
Dorian, 803 F.2d 1439 (8th Cir. 1986); United States v. Renville, 
779 F.2d 430 (8th Cir. 1985); and United States v. Cree, 778 F.2d 
474 (8th Cir. 1985). The U.S. Court of Appeals for the Eighth 
Circuit has recognized that while Congress intended the 
residual hearsay exception to be used rarely and only in 
exceptional circumstances, one such exceptional circumstance 
generally exists when a child abuse victim relates to an adult the 
details of the abusive events. In these cases, the adult witness’ 
testimony as to the child’s statements was more probative than 
any other evidence because the child was too frightened to 
testify. Here, the testimony was used as an attempt to validate 
what the child herself testified to at trial. 

The safeguards for use of the residual exception to the 
hearsay rule are well defined by the requirements for its use. 
This is contrasted with the use of the “not so excited, not so 
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contemporaneous, not so spontaneous utterance exception” 
applied in the present case. Reliability is the key to admission of 
hearsay. This reliability can be tested in a realistic manner by 
meeting the requirements for use of the residual exception to the 
hearsay rule rather than by trying to extend the application of 
the excited utterance exception to an inappropriate situation, as 
was done in this case. 


STATE OF NEBRASKA, APPELLANT, V. DAVID R. RITTENHOUSE, 
APPELLEE. 
510N.W.2d 336 
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1. Sentences: Appeal and Error. Neb. Rev. Stat. § 29-2320 (Cum. Supp. 1992) 
authorizes a county attorney to appeal a sentence imposed upon a defendant if 
the county attorney reasonably believes, based on all the facts and circumstances 
of the particular case, that the sentence is excessively lenient. 

. When the State, pursuant to Neb. Rev. Stat. § 29-2320 (Cum. 

Supp. 1992), appeals and claims that a sentence imposed on a defendant is 

excessively lenient, the standard of review is whether the sentencing court 

abused its discretion in the sentence imposed. State v. Wojcik, 238 Neb. 863, 472 

N.W.2d 732 (1991). 


Appeal from the District Court for Hall County: DEWAYNE 
WoLe, Judge. Affirmed. 


Mark J. Young, Deputy Hall County Attorney, for 
appellant. 


Jerry J. Fogarty, Deputy Hall County Public Defender, for 
appellee. 


HANNON, IRWIN, and MILLER-LERMAN, Judges. 


IRWIN, Judge. 

Pursuant to Neb. Rev. Stat. § 29-2320 (Cum. Supp. 1992), 
the county attorney for Hall County appeals the sentence 
imposed on David R. Rittenhouse, claiming that the sentence is 
excessively lenient. This statute authorizes a county attorney to 
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appeal a sentence imposed upon a defendant if the county 
attorney reasonably believes, based on all the facts and 
circumstances of the particular case, that the sentence is 
excessively lenient. The sole question to be answered is whether 
the sentence imposed in this case is excessively lenient and 
should therefore be modified. We have reviewed the record 
and, based upon all the facts and circumstances of this case, 
determine that the sentence imposed is not excessively lenient, 
and for that reason, we affirm the sentence. 

On June 18, 1992, Rittenhouse was found guilty by a jury of 
assault in the first degree. Neb. Rev. Stat. § 28-308 (Reissue 
1989). Assault in the first degree is a Class III felony and is 
punishable by a maximum of 20 years’ imprisonment, a 
$25,000 fine, or both. The minimum sentence is | year’s 
imprisonment. A presentence investigation was completed 
prior to the sentencing hearing held on July 23, 1992. 
Rittenhouse was sentenced to the custody of the Department of 
Correctional Services for a term of not less than 1 nor more 
than 2 years’ imprisonment. 


FACTUAL BACKGROUND 

A chronicle of the facts is necessary in order to make the 
examination of the issue presented to us by this appeal. The 
record reveals that on July 1, 1991, Terrie Stangler left her 
5-month-old son, Christopher, and her two other sons in the 
care of Sherry Elson and David R. Rittenhouse. Elson and 
Rittenhouse had babysat for Stangler on many occasions prior 
to this. Stangler returned 7 days later for the children. Stangler 
and her children went home, and the children napped for a few 
hours. After awakening, Stangler noticed bruises on 
Christopher’s “rear end.” She immediately took him to St. 
Francis Hospital for examination. 

Dr. Karen Higgins, a pediatrician, examined Christopher 
and diagnosed that he had a broken right clavicle and broken 
right ankle. She described them as “clean breaks,” which were 
in “very good alignment [and she] felt that just leaving him as 
was, for the leg, was appropriate, since the child was not 
walking . . . and aclavicular collar was used for the clavicle, but 
[was not used] for any length of time because he was doing 
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well.” Christopher also had bruises on his buttocks, scrotum, 
and penis. Dr. Higgins found two small lesions that appeared to 
be burns or abrasions on Christopher’s chest. Also found were 
“long slender red marks” on Christopher’s trunk, which Dr. 
Higgins testified looked worse in the photograph than they 
actually were. 

Dr. Higgins opined that the injuries were the result of 
physical abuse, and it was likely that they were caused by an 
adult. She was also questioned by the prosecutor if a child “of 
Christopher’s age” were “struck in the trunk or in the 
genitalia,” would there be a risk of serious internal injury. This 
was apparently asked since an element of assault in the first 
degree is that the assault cause serious bodily injury. Serious 
bodily injury is defined in Neb. Rev. Stat. § 28-109(20) (Reissue 
1989) as follows: “Serious bodily injury shall mean bodily 
injury which involves a substantial risk of death, or which 
involves substantial risk of serious permanent disfigurement, 
or protracted loss or impairment of the function of any part or 
organ of the body.” 

The dialog regarding this question is as follows: 

' Q. Doctor, if a child of Christopher’s age on July 7, 
1991, is struck in the trunk or in the genitalia, is there a risk 
of aserious internal injury? 

A. Anytime a child is struck of any age, there is always 
the risk of internal injury, yes. 

Q. Why would that be? 

A. Just because, especially in the abdominal area, the 
liver and the spleen are particularly large for the size of the 
child and could easily rupture and, also, just hematomas 
can occur to the intestinal walls themselves. 

Q. What’s a hematoma? 

A. I’msorry. A broken blood vessel. 

Q. And if a hematoma occurs in the intestinal walls, 
what would happen? 

A. One possibility would just simply be the bowels 
would stop working and not function normally. Be very 
very unusual for a bowel to actually rupture. 

Det. Roger Philbeck, of the Grand Island Police 
Department, testified that on July 15, 1991, he interviewed 
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Rittenhouse regarding the suspected abuse. Rittenhouse denied 
causing any such injuries. Philbeck reinterviewed Rittenhouse 
on August 30. Rittenhouse initially continued his denials. 
However, during this second interview, he admitted that he had 
been trying to control Christopher while changing his diaper 
and grabbed the infant by the leg, possibly lifting him into the 
air. He also admitted striking the infant four times with enough 
force “to hurt an adult.” 

At trial, Rittenhouse claimed he did not strike Christopher 
hard enough to cause injury, but only spanked him four times, 
and protested that any injuries were the result of an accidental 
fall. 

Rittenhouse was convicted by a jury of assault in the first 
degree. At the sentencing hearing, Rittenhouse denied causing 
the injuries. The court found that Rittenhouse was not a 
candidate for probation and sentenced him to be imprisoned 
for not less than | year nor more than 2 years. 


STANDARD OF REVIEW 
When the State, pursuant to § 29-2320, appeals and claims 
that a sentence imposed on a defendant is excessively lenient, 
the standard of review is whether the sentencing court abused 
its discretion in the sentence imposed. State v. Wojcik, 238 Neb. 
863, 472 N.W.2d 732 (1991). 


RITTENHOUSE’S SENTENCE 

As a Class III felony, assault in the first degree is punishable 
by a maximum of 20 years’ imprisonment, a $25,000 fine, or 
both such imprisonment and fine. There is a statutory 
minimum penalty of 1 year’s imprisonment upon conviction. 

Another possible sentence statutorily available to the 
sentencing court was probation, pursuant to Neb. Rev. Stat. 
§ 29-2260 (Reissue 1989). Section 29-2260 states: 

(2) . . . [T]he court may withhold sentence of 
imprisonment unless, having regard to the nature and 
circumstances of the crime and the history, character, and 
condition of the offender, the court finds that 
imprisonment of the offender is necessary for protection 
of the public because: 

(a) The risk is substantial that during the period of 
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probation the offender will engage in additional criminal 
conduct; 
(b) The offender is in need of correctional treatment 
that can be provided most effectively by commitment to a 
correctional facility; or 
(c) A lesser sentence will depreciate the seriousness of 
the offender’s crime or promote disrespect for law. 
After the court sentenced Rittenhouse to an indeterminate 
sentence of 1 to 2 years’ imprisonment, the State appealed, 
claiming that the sentence was excessively lenient. 


CLAIM OF EXCESSIVELY LENIENT SENTENCE 

Neb. Rev. Stat. § 29-2322 (Cum. Supp. 1992) provides that 
when the State has appealed and claims that a sentence is 
excessively lenient, 

the appellate court, upon a review of the record, shall 
determine whether the sentence imposed is excessively 
lenient, having regard for: 

(1) The nature and circumstances of the offense; 

(2) The history and characteristics of the defendant; 

(3) The need for the sentence imposed: 

(a) To afford adequate deterrence to criminal conduct; 

(b) To protect the public from further crimes of the 
defendant; 

(c) To reflect the seriousness of the offense, to promote 
respect for the law, and to provide just punishment for the 
offense; and 

(d) To provide the defendant with needed educational 
or vocational training, medical care, or other correctional 
treatment in the most effective manner; and 

(4) Any other matters appearing in the record which the 
appellate court shall deem pertinent. 

Regarding possible dispositions of the State’s appeal based 
on a claim of excessively lenient sentence, Neb. Rev. Stat. 
§ 29-2323 (Cum. Supp. 1992) provides: 

Upon consideration of the criteria enumeratéd in 
section 29-2322, the appellate court shall: 

‘ (1) If it determines that the sentence imposed is 
excessively lenient, set aside the sentence, and: 
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(a) Remand the case for imposition of a greater 
sentence; 

(b) Remand the case for further sentencing 
proceedings; or 

(c) Impose a greater sentence; or 

(2) If it determines that the sentence imposed is not 
excessively lenient, affirm the sentence. 

The crime of child abuse is one that tugs especially hard at the 
heart of any decent human being. A defenseless, helpless 
5-month-old person deserves the utmost protection from 
society. The criminal law attempts to provide this protection 
through criminal sanctions contained within the child abuse 
and assault statutes. Regrettably, the criminal justice system can 
move to action only after an injury has occurred and can do 
nothing directly to change the immediate damage suffered by 
the victim in such cases. Punishment of the perpetrator is 
something that the legal system is particularly able to dispense. 
However, such punishments must conform to the existing law 
regarding the imposition of criminal sentences and should not 
be excessively lenient or harsh. See §§ 29-2260 and 29-2322. 

The State relies heavily on State v. Wojcik, 238 Neb. 863, 472 
N.W.2d 732 (1991), in arguing that the sentence imposed by the 
trial court should be determined to be excessively lenient. In 
Wojcik, the defendant was convicted of child abuse, a Class IV 
felony. The evidence in Wojcik showed.that the defendant had 
abused her child by striking or shaking him and failing to 
promptly seek medical attention. The abused child required 
surgery and hospitalization. 

The Nebraska Supreme Court reversed the sentence of 
probation and imposed the maximum sentence of 
imprisonment, 20 months to 5 years. Wojcik had been 
previously convicted of conspiracy to commit murder and had 
had previous contacts with law enforcement about child abuse 
complaints. The Supreme Court found the sentence to be 
excessively lenient, stating: 

Therefore, having considered the nature of the offense 
and its circumstances, Wojcik’s character and history of 
violence, the seriousness of child abuse as a crime against 
those least able to protect themselves, and the need to 
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deter Wojcik from future harm to her family, we conclude 
that a sentence to probation is inadequate punishment for 
the crime committed. 

Id. at 870-71, 472 N.W.2d at 736. 

Unlike the defendant in Wojcik, Rittenhouse had never been 
convicted of a crime of violence in the past. This is conceded by 
the State. Rittenhouse has no prior felony convictions, unlike 
Wojcik. Rittenhouse successfully completed probation on his 
only probationary sentence. 

In Wojcik, the defendant knew of the child’s injury and did 
not obtain medical treatment for 10 days, even missing a 
scheduled doctor’s appointment. In the present case, the child’s 
injuries were not entirely obvious, and even Christopher’s 
mother was not aware of the fractures until a medical 
examination was conducted. 

One of the most salient distinctions between Wojcik and 
Rittenhouse is the contrast of the past records regarding 
abusing children and the likelihood of a replay of such 
behavior. Wojcik had relinquished her 3-year-old son in 1976, 
rather than “ ‘going through the hassle’ ” of a child abuse 
charge. /d. at 865, 472 N.W.2d at 733. In 1989, she had hit her 
5-year-old daughter with a 2 by 4, struck her in the eye with a 
closed fist, and threw her against a wall. She then abused her 
son by shaking him so hard that he suffered serious bodily 
injury, which abuse ultimately resulted in her conviction. 

In the case before us, there was only one known instance of 
. abusive behavior toward a child, and that is the present case. 
This is despite the fact that Rittenhouse has a long history of 
babysitting and contact with children, both with Elson and ina 
day-care center. 

An examination of the record also uncovers remarks by the 
sentencing judge which provide insight into his thought process 
regarding the appropriate sentence to impose: 

THE COURT: Frankly, whenever I have a sentence in 
which there has been no prior felonies, I try to figure out a 
way to give probation. That’s the first thing I try to do. 

In this case, I feel probation would not be appropriate 

for these reasons: 
First, we have the nature of the actin: a five month old 


640 1 NEBRASKA APPELLATE REPORTS 


child, you know, without any ability to defend 
themselves, and, second, we have the fact that the 
defendant would have no purpose on probation since he 
does not feel that he was responsible for the injuries that 
were caused, which are obvious by the photographs and 
the evidence. 

In this case, I cannot, again, look at the case and say, 
“Well, you didn’t do it.” The jury has already determined 
that fact. That’s already been done. 

The injury was not just a property damage, but a 
serious personal injury. I think that the — all of us 
recognize that — the nature of people to try to protect our 
children, and any time a person does an act, which the jury 
has determined that you did, which was not only a serious 
bodily injury, but almost an uncontrolled anger against a 
small child, anything less than incarceration would 
depreciate the seriousness of the offense, and because of 
your lack of acceptance of the fault and the responsibility 
you would not bea proper subject for probation. 

On the other hand, I don’t feel that — I don’t feel a long 
period of incarceration is appropriate, this being your first 
serious offense. 

It is therefore the judgment of the Court that the 
defendant, David Rittenhouse, is sentenced to the 
department of corrections for a term of not less than one 
nor more than two years. Order of commitment to issue. 

When a trial judge sentences a person, he or she must do 
what is lawfully correct, even though the sentence may incur 
criticism. Such a judge also invites possible reversal of his or her 
sentence determination by an appellate court, pursuant to the 
“excessively lenient” appeal statute, § 29-2320. State v. Jallen, 
218 Neb. 882, 359 N. W.2d 816 (1984). 

In an appeal by the State that a sentence is excessively lenient, 
the Supreme Court stated in State v. Winsley, 223 Neb. 788, 
792-93, 393 N.W.2d 723, 726 (1986): “These cases of necessity 
must be reviewed by us on a case-by-case basis. As a result, 
therefore, we are unable to set out with exactness any greater 
standards than those prescribed by the provisions of 
§ 29-2322.” 
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We have reviewed the record and determine that the trial 
court did not abuse its discretion. In view of the seriousness of 
the crime, this court may have imposed a different sentence, but 
such is not the standard for reviewing criminal sentences. The 
judgment of the trial court is affirmed. 

AFFIRMED. 


KATHLEEN J. KRAMER, APPELLEE AND CROSS-APPELLANT, V. 
KENNETH J. KRAMER, APPELLANT ANDCROSS-APPELLEE. 
510N.W.2d 351 


Filed April 6, 1993. No. A-91-155. 


1. Divorce: Appeal and Error. The standard of review in an appeal involving an 
action for dissolution of marriage is de novo on the record to determine whether 
there has been an abuse of discretion by the trial court. In the absence of an 
abuse of discretion, the judgment will be affirmed. 

2. Alimony. The ultimate test for determining appropriate alimony is 
reasonableness. 

. The purpose of alimony is to provide for the continued maintenance or 
support of one party by the other when the relative economic circumstances and 
the other criteria enumerated in Neb. Rev. Stat. § 42-365 (Reissue 1988) make it 
appropriate. 

4. Divorce: Pensions. Pension and retirement plans are to be included in the 
marital estate. 

5. Divorce: Property Division: Armed Forces: Pensions. Nondisability military 
pensions need no longer be treated differently than nonmilitary pensions in the 
division of marital assets. 

6. Alimony: Property Division. Alimony and distribution of property rights have 
different purposes, but may be considered together to reach an award which is 
just and equitable. 

7. Alimony: Property Division: Armed Forces: Pensions. Alimony can be used to 
divide a nondisability military pension; however, alimony should not be used ina 
manner which would deprive the recipient spouse of the typical benefits of 
property division in the absence of a compelling need to do so which has been 
established on the record. 


Appeal from the District Court for Sarpy County: RONALD 
E. REAGAN, Judge. Affirmed in part, and in part reversed and 
remanded with directions. 
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Robert J. Hovey, P.C., for appellant. 
Peter C. Bataillon, of Sodoro, Daly & Sodoro, for appellee. 
SiEvERS, Chief Judge, and CoNNOLLY and WRIGHT, Judges. 


SIEVERS, Chief Judge. 

This appeal involves the amount of alimony payable by 
Kenneth J. Kramer to his former wife, Kathleen J. Kramer, as 
well as whether the trial court correctly used alimony as the 
proper vehicle by which to divide Kenneth’s military pension. In 
Kenneth’s appeal, he claims the trial court erred in awarding too 
much alimony and also in awarding attorney fees. In Kathleen’s 
cross-appeal, she claims the trial court improperly handled her 
interest in Kenneth’s military pension. 

The parties were married August 24, 1965, and their two 
children are both emancipated. At the time of the trial in May 
1990, Kenneth was 47 years of age and employed as a software 
engineer with TRW in Beilevue, Nebraska, earning a gross 
annual salary of approximately $57,148, based on the biweekly 
figures provided in the record. Kenneth had previously served 
in the Air Force from June 1962 to June 1984. As a result, he 
was also receiving military retirement benefits in a gross 
amount of $1,620 per month, with a net of $1,344.46. 

Kathleen was also 47 years of age at the time of the trial. She 
did not work outside of the family home until 1981, when she 
began a series of jobs in the mental health field, including 
part-time and volunteer work. In her last full year of 
employment, 1989, she worked for Richard Young Psychiatric 
Hospital, earning a gross amount of $7,337.92. At the time of 
the trial, Kathleen said she was enrolled at Metro Community 
College in a paralegal program and was hoping to graduate at 
the end of 1991. She projected an earning capacity in this field 
of $18,000 to $24,000 per annum. Although during the 
marriage Kathleen had acquired nearly all of the required 
credits for a bachelor’s degree in psychology, she indicated that 
it was a “very difficult and a very hard field to work in” and 
that now she desired a career change into paralegal work. 

The trial court made two separate awards of alimony. The 
first is what might be called traditional alimony and involved an 
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award of $1,200 per month for 1 year, to be automatically 
reduced to $900 per month thereafter. This alimony was only 
terminable upon the death of either Kathleen or Kenneth or 
upon the remarriage of Kathleen. Kenneth contends that the 
traditional alimony award is too much for too long. 

The second award of alimony dealt with Kathleen’s interest 
in Kenneth’s military pension. Although the trial court awarded 
Kenneth all rights and entitlement to his military retirement 
pension, it proceeded to award additional alimony to Kathleen 
in the nature of that approved in Pyke v. Pyke, 212 Neb. 114, 
321 N.W.2d 906 (1982), where the Nebraska Supreme Court 
held that a husband’s military retirement could be considered as 
a fund available to the husband from which to pay alimony. 
However, Pyke was decided under the direction of McCarty v. 
McCarty, 453 U.S. 210, 101 S. Ct. 2728, 69 L. Ed. 2d 589 
(1981), and before the adoption in 1982 of the Uniformed 
Services Former Spouses’ Protection Act, 10 U.S.C. § 1401 et 
seq. (1988 & Supp. IT 1990) (USFSPA). The USFSPA permitted 
state courts to once again award a husband or wife an interest in 
his or her spouse’s military pension, thereby superseding 
McCarty, which had held that federal law precluded a state 
court from awarding a nonmilitary spouse a portion of the 
military spouse’s pension. The net result in Nebraska was that 
the enactment of the USFSPA effectively returned the military 
pension to its status as a marital asset subject to division under 
Neb. Rev. Stat. § 42-366 (Reissue 1988). 

In this case, however, the trial court’s order provided that 
Kenneth would pay Kathleen $750 per month until the death of 
either party, but made it a modifiable award by stating: 

[T}his award of alimony is not to terminate automatically 
upon the remarriage of the Petitioner. This alimony may 
be modified upon a change of circumstances to be 
considered by the court at some future date, together with 
any other relevant circumstances in regard to the earning 
capacity of either of the parties. 

That in consideration of the provision, Respondent is 
awarded all rights and entitlement to his United States Air 
Force Militar y Retirement Pension. 

The standard of review in an appeal involving an action for 
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dissolution of marriage is de novo on the record to determine 
whether there has been an abuse of discretion by the trial court. 
In the absence of an abuse of discretion, the judgment will be 
affirmed. Ritter v. Ritter, 234 Neb. 203, 450 N.W.2d 204 
(1990). 

Neb. Rev. Stat. § 42-365 (Reissue 1988) provides that 

alimony may be ordered 

as may be reasonable, having regard for the circumstances 
of the parties, duration of the marriage, a history of the 
contributions to the marriage by each party, including 
contributions to the care and education of the children, 
and interruption of personal careers or educational 
opportunities, and the ability of the supported party to 
engage in gainful employment without interfering with the 
interests of any minor children in the custody of such 
party. 

The Supreme Court in Gleason v. Gleason, 218 Neb. 629, 
357 N.W.2d 465 (1984), held that the ultimate test for 
determining appropriate alimony is reasonableness. The 
purpose of alimony is to provide for the continued maintenance 
or support of one party by the other when the relative economic 
circumstances and the other criteria enumerated in § 42-365 
make it appropriate. Ritz v. Ritz, 229 Neb. 859, 429 N.W.2d 707 
(1988). 

We first turn our attention to the traditional alimony of 
$1,200 per month for 1 year followed by $900 per month until 
the death of either party or remarriage of Kathleen. This 
alimony is in essence a lifetime award, unless Kathleen 
remarries. Given modern life expectancies, Kenneth could quite 
likely pay Kathleen alimony for 25 years or more (longer than 
they were married), if he lives a normal life expectancy and she 
does not remarry. In Rifter; the court stated that in addition to 
the statutory criteria listed in § 42-365, the income and earning 
capacity of each party, as well as the general equities of the 
situation, must be considered. 

In the circumstances present here, Kathleen acquired 
virtually all of the credits toward a bachelor’s degree in 
psychology during the marriage and had considerable work 
experience, albeit not great income, during the marriage. She 
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appears to be well launched toward a second career as a 
paralegal, and she has no minor children to care for, which 
would otherwise operate as an impediment upon her ability to 
work. Fortunately, she is not incapacitated in any way. 
Nonetheless, excluding consideration of the military pension 
and its proper division, the earning capacities of the parties are 
still quite disparate. At the time of the trial, Kenneth’s gross 
income from TRW was approximately $57,148 per year, and 
assuming Kathleen becomes employed as a paralegal at her 
maximum estimated salary of $24,000, she would still be 
earning only 42 percent of Kenneth’s salary. Thus, although we 
do not attempt to equalize earnings, we must examine income 
and earning capacity under Ritter, and having done so, we 
believe alimony is clearly appropriate in this situation. 
However, it should not extend beyond a reasonable period of 
time, and certainly not into Kenneth’s retirement, when his 
earnings will obviously be substantially reduced. Although we 
believe the amount of monthly alimony awarded is 
appropriate, we do not believe a lifetime award of alimony, 
terminating only if Kathleen remarries, is appropriate. In our 
view, there is no tenable reason shown by this record to require 
Kenneth to potentially pay alimony through his sixties and 
perhaps well into his seventies or eighties. Accordingly, we 
affirm the award of traditional alimony found in paragraph II 
of the court’s decree, except that it shall be modified to provide 
that alimony shall continue to be paid on the first day of each 
month after June 1, 1990, in the amount of $900 per month 
“until the death of the petitioner or the respondent, or upon the 
remarriage of the petitioner, or until June 1, 2005.” This is 15 
years of alimony, and when it terminates, both parties will be 62 
years of age, unless it is previously terminated by the death of 
either party or Kathleen’s remarriage. 

Kathleen’s cross-appeal is based upon the use of Pyke 
alimony to deal with Kenneth’s military pension, which at the 
time of trial was $1,620 per month, or $19,440 per annum. 
Kathleen was married to Kenneth 19 of the 22 years that he 
served in the Air Force. The trial court’s award of Pyke alimony 
is equal to 46 percent of the monthly pension payment, which 
takes into account the increase in January 1990 from $1,547 per 
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month to $1,620 per month, but does not and will not take into 
account future increases. Expert testimony adduced by 
Kathleen established the value of the military pension at 
between $181,725 and $261 ,206. 

Section 42-366 provides that pension and retirement plans 
are to be included in the marital estate. In 1982, Congress 
enacted the USFSPA, and the Nebraska Supreme Court 
thereafter held in Taylor v. Taylor, 217 Neb. 409, 413, 348 
N.W.2d 887, 889 (1984), that “nondisability military pensions 
need no longer be treated differently than nonmilitary 
pensions” jn the division of marital assets. In Taylor, the court 
awarded the military pension to the husband, but changed an 
award of $300 per month in alimony for 60 months to a lifetime 
award. The court found that considering the military pension 
as a fund from which to pay alimony was acceptable, citing 
Kullbom y. Kullbom, 209 Neb. 145, 306 N.W.2d 844 (1981). 
The Zay/or court also recognized that alimony and distribution 
of property rights have different purposes, but may be 
considered together to reach an award which is just and 
equitable. 

In this marriage, the greatest accumulation of value in the 
marital estate is in the form of the military pension, and it is no 
longer to be treated differently merely because it is a military 
pension. The cash value of Kathleen and Kenneth’s life 
insurance policies, various IRA’s, savings accounts, 
government bonds, and equity in their home totaled 
approximately $49,011. However, after the deduction of debts 
assigned to each party, Kenneth’s property division equaled 
$14,276, and Kathleen’s equaled $26,224. Thus, although 
Kathleen received $12,000 more in other property-division 
assets, that amount is rather inconsequential when compared to 
the value of the military pension. In our view, the provision in 
the Nebraska statute, § 42-366, that pensions be treated as 
property subject to division, coupled with the USFSPA, means 
that as a general proposition, a military pension must be viewed 
primarily as property to. be divided. Thus, although Pyke 
alimony can be used, it should not be used in a manner which 
deprives the receiving spouse of the benefits which would 
ordinarily inure from the division of property. Typically, when 


KRAMER v. KRAMER 647 
Cite as I Neb. App. 641 


marital property is divided, each party has the benefit of 
receiving a fixed amount or value which potentially can 
appreciate. Additionally, each party’s share is not subject to 
being later reduced or taken away entirely because of 
circumstances which occur in the life of the former spouse. 

In the case at hand, Kathleen’s portion of the military 
pension is fixed at a dollar amount rather than a percentage. 
Thus, it is only Kenneth who receives the benefit of future 
increases in value of this asset, which is to be considered part of 
the marital estate under § 42-366. Additionally, as presently 
structured, the Pyke alimony is modifiable upon a change of 
circumstances, including consideration of “the earning 
capacity of either of the parties.” 

In contrast, if Kenneth and Kathleen were dividing 1,000 
shares of A.B.C. Corp. common stock, they each would receive 
the benefit of future appreciation in value of that stock in 
proportion to the percentage of shares they each received at the 
outset. Furthermore, once the A.B.C. Corp. stock was divided, 
Kathleen would not have to give any of her shares back to 
Kenneth 10 or 15 years after the divorce if Kenneth suffered ill 
health, adverse economic circumstances, or some other 
material change in circumstances. Both parties would have 
received their share of the stock as their separate property, 
irrespective of what might happen in the future to their former 
spouse or to that spouse’s earnings. 

Nontraditional alimony was used by the trial court in lowa to 
divide a husband’s pension plan. The Iowa Court of Appeals 
denied the husband’s request that the monthly payments 
terminate upon the wife’s remarriage or cohabitation, pointing 
out the distinction that “[s]ince pension benefits are treated as 
marital property such awards are not modifiable.” Jn re 
Marriage of Wilson, 449 N.W.2d 890, 893 (lowa App. 1989). 

We believe that the intent of Nebraska law with respect to 
pensions is to treat them as marital property, much like our 
hypothetical 1,000 shares of A.B.C. Corp. stock would be 
treated, and the fact that a pension is a military pension should 
be a fact of little consequence. Pyke alimony, as awarded by the 
trial court in this case, accords military pensions substantially 
different treatment, with potentially great adverse 


648 1 NEBRASKA APPELLATE REPORTS 


consequences to Kathleen. We believe that in order to justify the 
abrogation of the typical benefits of property division 
(certainty of amount, the chance for future appreciation of 
one’s share, and complete ownership) by utilizing Pyke alimony 
to divide a military pension, the record must establish a 
compelling need to do so. When there is no such showing, as is 
the case here, the ultimate test of reasonableness from Gleason 
v. Gleason, 218 Neb. 629, 357 N.W.2d 465 (1984), is frustrated, 
as is the holding of Taylor v. Taylor, 217 Neb. 409, 348 N.W.2d 
887 (1984), that military and nonmilitary pensions are no 
longer to be treated differently when dividing marital assets. 
Furthermore, § 42-365 tells us that when a court is dividing _ 
marital assets, property division and alimony “serve different 
purposes and are to be considered separately. The purpose of a 
property division is to distribute the marital assets equitably 
between the parties.” 

For these reasons, we hold that the trial court abused its 
discretion in awarding Kathleen $750 per month in Pyke 
alimony in lieu of an outright interest in Kenneth’s military 
pension, as Kathleen was deprived of a fair and equitable result 
with respect to the division of the military pension. Therefore, 
we reverse paragraph II, dealing with the military pension, of 
the decree of dissolution and remand this matter to the district 
court for Sarpy County with directions to award Kathleen 46 
percent of Kenneth’s military pension under § 1408, which 
award shall not be subject to modification. 

On cross-appeal, Kathleen also raises the question of security 
on her pension interest. Kathleen normally would not lose her 
share of the marital property which was divided in the divorce 
should Kenneth meet an early death. However, should that 
happen in this instance, the Pyke alimony awarded by the trial 
court would terminate, clearly depriving Kathleen of a just and 
equitable result, as she would be deprived of one of the most 
valuable attributes of complete ownership of property. This is 
so because the trial court did not require security of any sort for 
Kathleen’s interest in the military pension in the event of. 
Kenneth’s premature death. Should that happen, her interest in 
the most important material asset of the marriage would simply 
evaporate. The basic statute dealing with property division and 
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alimony, § 42-365, provides that “[rJeasonable security for 
payment may be required by the court.” 

Federal law provides for the termination of military pension 
benefits upon the death of the member, which will be the case 
here even after Kathleen is awarded 46 percent of the military 
pension pursuant to our decision. However, benefits can 
continue to be paid to a beneficiary, including a former spouse, 
if the member purchases the Survivor Benefit Plan. § 1448. 
Kenneth continued to purchase the Survivor Benefit Plan after 
the separation from Kathleen and at least up to the time of trial. 
He could have been ordered by the trial court to name Kathleen 
the beneficiary under the plan, pursuant to § 1450(f)(4), which 
would generally mean that Kathleen would receive 55 percent of 
Kenneth’s pension if she was under age 62 at the time of his 
death and, if older, then 35 percent. See § 1451. Requiring such 
security by use of the Survivor Benefit Plan gives the division of 
a nondisability military pension more of the attributes of true 
property division, which as we have said, it should have, unless 
compelling circumstances, not present here, are shown to 
justify the markedly different treatment inherent in the use of 
Pyke alimony. Therefore, on remand, Kenneth should be 
ordered to maintain his Survivor Benefit Plan, naming 
Kathleen as beneficiary, as permitted by § 1450(f)(4). 

The final issue we address is Kenneth’s claim that the trial 
court erred in awarding $3,000 in attorney fees for the benefit 
of Kathleen’s counsel. In Ritchie v. Ritchie, 226 Neb. 623, 627, 
413 N.W.2d 635, 638 (1987), the Nebraska Supreme Court 
stated that an award of attorney fees depends 

on avariety of factors, including the nature of the case, the 
amount of property divided and alimony awarded, the 
earning capacity of the parties, the services performed and 
results obtained, the length of time required for 
preparation and presentation of the case, customary 
charges of the bar, and the general equities of the case. 
In Ritter v. Ritter, 234 Neb. 203, 450 N.W.2d 204 (1990), it was 
held that the award of attorney fees in a marital dissolution 
proceeding was a matter within the trial court’s discretion, 
which award is reviewed de novo on the record and affirmed in 
the absence of an abuse of discretion. 
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Having reviewed the record in this matter, it is clear to us that 
there was no abuse of discretion in the award of attorney fees, 
and, therefore, Kenneth’s assignment of error in that regard is 
without merit. Because of the result ordered in this appeal, no 
attorney fees are awarded in this court, but costs are taxed to © 
Kenneth. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


NATALIE MurRRISH, APPELLANT, V. Ty L. BURKEY, APPELLEE. 
510N.W.2d 367 


Filed April 6, 1993. No. A-91-299. 


1. Jury Instructions: Appeal and Error. If the jury instructions taken as a whole 
correctly state the law, are not misleading, and adequately cover the issues, there 
is no prejudicial error. 

2. Verdicts: Damages: Appeal and Error. An appellate court will find a damage 
award clearly inadequate only if it is so clearly against the weight and 
reasonableness of the evidence and so disproportionate to the injury proved as 
to indicate that it was the result of passion, prejudice, mistake, or some other 
means not apparent in the record, or that the jury disregarded the evidence or 

* rules oflaw. 

3. Negligence. One who knows of a dangerous condition, appreciates its dangerous 
nature, and deliberately exposes himself or herself to the danger assumes the risk 
of injury from it. 

4. Insurance: Damages. Under Neb. Rev. Stat. § 25-1222.01 (Reissue 1989), an 
advance payment by an insurer pursuant to a medical payments coverage 
provision in its insured’s automobile liability policy should be applied as a credit 
to damages awarded against the insured. 

5. Motions for New Trial: Verdicts: Damages. There is no rule in Nebraska 
permitting an additur. 

6. Negligence: Liability; Damages. It is not possible for a trier of fact to find that a 
defendant was liable for a plaintiff’s injury, but not liable for all of the 
undisputed medical expenses related to the plaintiff's injury. 


Appeal from the District Court for Lancaster County: 


DONALD E. Enpacotr, Judge. Reversed and remanded for a 
new trial on the issue of damages. 
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Vincent M. Powers for appellant. 


Stephen L. Ahl and Michael A. England, of Wolfe, 
Anderson, Hurd, Luers & Ahl, for appellee. 


CONNOLLY, MILLER-LERMAN, and WRIGHT, Judges. 


CONNOLLY, Judge. 
I. INTRODUCTION 

This appeal arises from a jury verdict for the appellant in a 
personal injury action. The appellant filed a motion for new 
trial or, alternatively, for additur, on grounds that the damages 
awarded were clearly inadequate. The trial court overruled the 
motion. We reverse, and remand for a new trial on the issue of 
damages. 


II. FACTS 

On the night of August 2, 1986, 8 days before her 16th 
birthday, the appellant, Natalie Murrish, was one of three 
passengers in a 1979 CJ5 Renegade Jeep. The driver of the Jeep 
was the appellee, Ty L. Burkey, who was 16 years old at the 
time. The other two passengers, mutual friends of Murrish and 
Burkey, also were teenagers. Murrish was seated in the rear 
compartment of the Jeep, directly behind the driver’s seat. The 
Jeep’s rear compartment had no actual seat and no restraining 
belt. 

The group decided to go off-road driving, or “four 
wheeling.” Burkey pulled the Jeep off the road and drove 
through a field, eventually coming to a steep hill. He drove the 
Jeep up and down the hill three times without incident. As the 
Jeep neared the top on the fourth trip up the hill, it began to lose 
traction. The Jeep began to slide back down the hill, and the 
tires apparently became stuck in a rut. This caused the Jeep to 
begin turning sideways and then tip over. The Jeep rolled down 
the hill, turning over several times. Murrish was thrown from 
the tumbling Jeep and suffered a broken right arm. 

Two surgeries were required to treat the broken arm. The 
arm was placed in a cast that extended from the palm of 
Murrish’s hand to her shoulder. Three months later, that cast 
was replaced by a smaller one which Murrish wore for another 3 
months. As a result of the surgeries, Murrish bears a surgical 
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scar approximately 3 inches long on the back of her arm just 
above the elbow. 

The parties stipulated that a medical expert would have 
testified that the following medical expenses for treatment of 
Murrish’s broken arm were fair, reasonable, and necessitated by 
the accident: $5,753.09 for the hospital stay, $980 for the 
surgeon, $240 for the anesthesiologist, $198 for the radiologist, 
and $175 for physical therapy. The stipulation was accepted and 
approved by the court during the trial. At that time, the court 
instructed the jury to accept the stipulation as fact. The record 
does not indicate whether that oral instruction was 
incorporated into the court’s written instructions for jury 
deliberation. 

At trial, Burkey testified that the decision to go four 
wheeling, including the hill-climbing episode, had been 
spontaneous. Murrish, too, testified that the off-road 
excursion had not been planned ahead of time. However, 
Murrish had gone four wheeling with Burkey on prior 
occasions, and the record includes a statement, signed by 
Murrish 52 days after the accident, saying that “[w]e all wanted 
to go hill climbing & I did not object to what [Burkey] was 
doing.” Burkey’s counsel used the statement on 
cross-examination to impeach Murrish on the question of 
whether she knowingly and voluntarily had participated in the 
four wheeling and hill climbing. The court received the 
statement into evidence without issuing a limiting instruction 
that the statement should be considered for impeachment 
purposes only. 

The cross-examination of Murrish included the following 
testimony: 

[Burkey’s counsel:] Would it be a fair statement that on 
the day of this accident that you knew that the road 
surface would be different when you left a paved portion 
of the roadway and entered a field or an off-the-road 
situation? 

[Murrish:] Yes. 

[Burkey’s counsel:] Okay. Generally open fields are not 
the same as a paved roadway, are they? 

(Murrish:] No. 


MURRISH v. BURKEY 653 
Cite as 1 Neb. App. 650 


[Burkey’s counsel:] What difference did you know on 
that day would exist or anticipate it existed? 

(Murrish:] That it would be bumpy. 

(Burkey’s counsel:] That there might be ruts? 

(Murrish:] Yeah. 


[Burkey’s counsel:] Would it be a fair statement that 
when you began participating in the off-the-road driving 
that night and the hill climbing, that you realized that 
there was a possibility that this Jeep may hit a rut once it 
left the paved portion of the road and got into an open 
field area? 

[Murrish:] Yeah. 

[Burkey’s counsel:] You knew there were ruts out there, 
didn’t you, in this open field area? 

(Murrish:] Yes. 

Murrish also acknowledged that had she not wanted to 
‘participate in the activity, she knew Burkey well enough to tell 
him to either quit the hill climbing or let her out of the Jeep. 
At the jury instruction conference, Murrish’s counsel 
objected to the following instruction on assumption of risk: 
B. BURDEN OF PROOF 

In connection with the defense of “assumption of the 
risk”, the burden is upon the defendant to prove, by the 
greater weight of the evidence, each and all of the 
following: 

1. That the plaintiff knew of and understood the 
danger; 

2. That the plaintiff voluntarily exposed herself to that 
danger; and 

3. That the plaintiff’s injury occurred as a result of her 
exposure to that danger. 

C. EFFECT OF FINDINGS 

If the defendant has met his burden of proving that the 
plaintiff assumed the risk, then your verdict must be for 
thedefendant.... 

If the defendant has not met this burden of proof, you 
must disregard the defense of assumption of risk. 

The instruction was given. The jury found in favor of Murrish 
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in the amount of $5,753.09, the cost of the hospital stay. 
Murrish filed a motion for new trial or, alternatively, for 
additur, arguing that the damages awarded by the jury were 
inadequate as a matter of law. Burkey filed a motion asking the 
court, pursuant to Neb. Rev. Stat. § 25-1222.01 (Reissue 1989), 
to apply to the damages a $5,000 credit for advance payment of 
Murrish’s medical expenses, thereby reducing the damages to 
$753.09. Burkey’s motion was granted. Murrish’s motion for 
new trial or additur was overruled. 


III. ASSIGNMENTS OF ERROR 
Murrish argues that the court erred by (1) giving the 
instruction on assumption of risk, (2) applying a $5,000 credit 
to the damages award, and (3) overruling the motion for new 
trial or additur. 


IV. STANDARD OF REVIEW 

If the jury instructions taken as a whole correctly state the 
law, are not misleading, and adequately cover the issues, there 
is no prejudicial error. State v. Copple, 224 Neb. 672, 401 
N.W.2d 141 (1987). 

A motion for new trial should be granted only where there is 
error prejudicial to the rights of an unsuccessful party. Unless 
such error appears, a party who has sustained the burden and 
expense of trial, and who has succeeded in securing a verdict on 
the facts in issue, has a right to keep the benefit of that verdict. 
Kumar v. Douglas County, 234 Neb. 511, 452 N.W.2d 21 
(1990). 

An appellate court will find a damage award clearly 
inadequate only if it is so clearly against the weight and 

reasonableness of the evidence and so disproportionate to the 
injury proved as to indicate that it was the result of passion, 
prejudice, mistake, or some other means not apparent in the 
record, or that the jury disregarded the evidence or rules of law. 
Bay v. House, 226 Neb. 521, 412 N.W.2d 466 (1987). 

Judicial abuse of discretion means that the reasons or rulings 
of the trial judge are clearly untenable, unfairly depriving a 
litigant of a substantial right and denying a just result in matters 
submitted for disposition. State v. Thomas, 238 Neb. 4, 468 
N.W.2d 607 (1991). 
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When there is neither prejudice nor abuse of discretion in 
denying a motion for new trial, the decision will be affirmed. 
Schuster v. Baumfalk, 229 Neb. 785, 429 N. W.2d 339 (1988). 


V. ANALYSIS 


1. ASSUMPTION OF RISK 

In 1992, the Nebraska Legislature codified the following 

definition of assumption of risk: 
Assumption of risk shal] mean that (1) the person knew of 
and understood the specific danger, (2) the person 
voluntarily exposed himself or herself to the danger, and 
(3) the person’s injury or death or the harm to property 
occurred as aresult of his or her exposure to the danger. 
Neb. Rev. Stat. § 25-21,185.12 (Cum. Supp. 1992). The 
definition became effective upon approval by the Governor 
February 8, 1992, but it applies only to civil actions that accrued 
on or after that date. Murrish’s cause of action accrued on 
‘August 2, 1986. Thus, the definition of assumption of risk 
applicable to the case now before us is the one in force in August 
1986: One who knows of a dangerous condition, appreciates its 
dangerous nature, and deliberately exposes himself or herself to 
the danger assumes the risk of injury from it. See Kliewer v. 
Wall Constr. Co., 229 Neb. 867, 429 N. W.2d 373 (1988). 

The night of August 2 was not the first occasion on which 
Murrish had been four wheeling with Burkey. Murrish was 
aware that a Jeep traveling off the road could encounter bumps 
and ruts. Burkey testified that everybody in the Jeep was 
“laughing and screaming,” enjoying the four wheeling and hill 
climbing until the accident occurred. Shortly after the accident, 
Murrish signed a statement saying she had wanted to go hill 
climbing. Thus, there was evidence in the record that could 
have supported a finding by the jury that Murrish knew of the 
dangerous condition (riding in the open rear compartment of a 
Jeep on bumpy, rutted terrain), appreciated the dangerous 
nature of four wheeling, and deliberately exposed herself to 
that danger. The instruction on assumption of risk was a correct 
statement of law, and it did not mislead the jury. Therefore, the 
court did not err in giving the instruction. 
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2. CREDIT FOR ADVANCE PAYMENTS 
The Jeep driven by Burkey was owned by Lyle Frey and 
insured by General Casualty Companies. Though General 
Casualty denied liability for Murrish’s injury due to her alleged 
assumption of risk, before trial the insurer sent Murrish a check 
for $5,000 pursuant to the medical payments coverage 
provision of the policy. Murrish cites case law from other 
jurisdictions for the proposition that a medical payments 
coverage provision constitutes a contractual arrangement 
distinct from liability coverage and that, consequently, any 
payments for medical coverage should be treated independently 
of payments or damages related to liability in tort. 
On this issue, we are bound by § 25-1222.01, which provides 
in relevant part: 

No advance payments . . . made by an insurance 
company ... under any liability insurance policy .. . 
because of an injury ... or potential claim against any 
insured . . . shall be construed as an admission of liability 
.... Any such payments shall constitute a credit and be 
deductible from any final settlement made or judgment 
rendered .... 

(Emphasis supplied.) Words in a statute should be given their 
ordinary meaning. State Bd. of Ag. v. State Racing Comm., 
239 Neb. 762, 478 N.W.2d 270 (1992). An appellate court must 
not read out of a statute anything plain, direct, and 
unambiguous. Matrisciano v. Board of Ed. of Sch. Dist. No. 6, 
236 Neb. 133, 459 N.W.2d 230 (1990). Under Neb. Rev. Stat. 
§ 44-514(2) (Reissue 1988), medical payments are included as 
part of automobile liability coverage “unless the context 
otherwise requires.” Though Frey’s insurance policy on the Jeep 
is not included in the record, the essential terms are contained in 
a stipulation. We presume the medical payments coverage 
provision pursuant to which General Casualty provided the 
$5,000 check was part of the overall liability coverage for the 
Jeep. Therefore, we find that the advance payment to Murrish 
made by General Casualty was the type of payment described in 
§ 25-1222.01, and the court properly deducted the amount of 
the advance payment from the damages awarded. 
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3. ADDITUR 
“fTjhere is no rule in [Nebraska] permitting an additur.” 
Kearney Conv’n Center v. Anderson-Divan-Cottrell Ins., 220 
Neb. 319, 323, 370 N.W.2d 86, 89 (1985). Therefore, the court 
did not err in overruling the motion for additur. 


4. NEw TRIAL 
On this issue, the controlling case is O’Neil v. Behrendt, 212 

Neb. 372, 322 N.W.2d 790 (1982), involving a plaintiff who had 
been a passenger in a car struck by the defendant’s car. Both 
parties in O’Neil stipulated that a medical expert would have 
testified that the plaintiff’s fair and reasonable medical 
expenses as a result of the accident were $1,641.18. The plaintiff 
appealed as clearly inadequate the jury’s verdict awarding the 
plaintiff $1,000. The plaintiff assigned as error the trial court’s 
refusal to instruct the jury that any negligence on the part of the 
driver of the car in which the plaintiff was a passenger could not 
be charged to the plaintiff. The defendant, like Burkey in the 
case now before us, argued that the figures for medical expenses 
in the stipulation were no more binding on the jury than they 
would have been if they had been presented by an expert witness 
in person. The Nebraska Supreme Court agreed, but pointed 
out that the stipulated medical expenses were “undisputed, and 
that fact may be considered in determining whether or not the 
verdict was inadequate.” Id. at 377, 322 N.W.2d at 793. The 
court concluded that 

in returning the verdict that it did, the jury felt sorry for: 

the defendant in view of the facts of the accident which 

perhaps indicated a higher degree of negligence on the part 

of the plaintiff’s host. In other words, the verdict smacks 

of a compromise effected by the unwarranted placing of 

some of the burden for the ‘host’s negligence on the 

plaintiff. 
Id. at 378, 322 N.W.2d at 793. Characterizing the jury’s 
compromise as a misapplication of the law, the court reversed 
the order overruling the plaintiff’s motion for new trial and 
remanded the cause for a new trial for determining damages 
only. 

In the case at bar, we are not presented with either an error in 
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jury instruction or a problem of third-party negligence imputed 
to the plaintiff. However, we are presented with an analogous 
problem of a jury disregarding evidence and rules of law in 
reaching its verdict. 

The trial court very clearly laid out the either/or nature of the 
assumption of risk issue: Either the defendant has succeeded in 
proving assumption of risk and you must find in his favor, or 
the defendant has failed and you must disregard assumption of 
risk. The jury instruction left no room for compromise. 
However, the record indicates that the jury made the same sort 
of compromise that was rejected in O’Neil. 

We are not concerned with Murrish’s arguments regarding 
damages for pain and suffering. The jury’s deliberations over 
whether to award damages for the alleged emotional trauma of 
wearing casts for 6 months and bearing a permanent surgical 
scar were subjective in nature. We are, instead, concerned with 
the jury’s refusal to award damages for the total medical 
expenses incurred as a direct result of the injury. 

While it is true that the jury was not bound by the stipulation 
as to medical expenses, there was nothing subjective about the 
figures in the stipulation. The figures for the hospital stay, the 
surgeon, the anesthesiologist, the radiologist, and the physical 
therapy represented the actual bills for supplies and services. 
Those bills were received into evidence as exhibits 3 through 7. 
The exhibits are undisputed, objective evidence of Murrish’s 
medical expenses related to her injury. 

There was no question of proximate cause in this case. 
Murrish’s arm was fine until the injury. The surgeries, 
anesthesia, x rays, and physical therapy all were direct results of 
the injury. Furthermore, the medical expenses were related to 
an injury that was not psychiatric or otherwise difficult to 
ascertain. The record clearly shows that Murrish’s right arm 
was broken, treated, and rehabilitated. Once the jury had ruled 
out assumption of risk as a defense, it was bound to disregard 
that theory. Thus, it simply was not possible to find that Burkey 
was liable for Murrish’s injury, but not liable for all of the 
undisputed medical expenses related to the injury. 

In effect, the jury determined that Burkey was liable for the 
bill for the hospital room, but not liable for the bill for the 
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surgeon who put Murrish’s arm back together. That is 
nonsensical. If Burkey was liable for the injury, then he 
certainly was liable for the services of the surgeon who treated 
the injury. The same rationale applies to the other stipulated 
medical expenses. Instead, the jury crafted the sort of arbitrary 
compromise rejected by the Nebraska Supreme Court in 
O’Neil. 

We conclude that the jury disregarded evidence and rules of 
law in reaching its verdict. Therefore, the trial court erred by 
not setting aside the verdict and granting Murrish’s motion for a 
new trial on the issue of damages. We reverse the judgment of 
the district court and remand the cause for a new trial on the 
issue of the amount of damages only. 

, REVERSED AND REMANDED FOR A NEW TRIAL 
ON THE ISSUE OF DAMAGES. 


Data SECURITY, INC., APPELLEE, V. ALANL. PLESSMAN AND PAUL 
PLESSMAN, APPELLANTS. 
510 N. W.2d 361 


Filed April 6, 1993. No. A-91-391. 


1. Summary Judgment: Appeal and Error. An appellate court’s review is governed 
by the rule that summary judgment is proper when there is no genuine issue as to 
any material fact or as to the ultimate inferences that may be drawn from any 
material fact and the movantis, as a matter of law, entitled to judgment. 

2. :_____. When reviewing a motion for summary judgment, an appellate 
court views the evidence in a light most favorable to the party opposing the 
motion and gives that party the benefit of all reasonable inferences deducible 
from the evidence. 

3. Summary Judgment: Final Orders: Appeal and Error. Although the denial of a 
motion for summary judgment is not a final order and is not appealable, when 
adverse parties have each moved for summary judgment and the trial court has 
sustained one of the motions, an appellate court obtains jurisdiction over both 
of the motions and may determine the controversy which is the subject of those 
motions, making an order specifying the facts which appear without controversy 
and directing such further proceedings as it deems just. 
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4. Replevin: Title. The subject matter of a replevin action is very narrow. Since the 
main issue in a replevin action is one of title and right to possession, all matters 
foreign thereto must be excluded from consideration and are not available as 
defenses. : 

5. Replevin: Time. The issue in replevin is not ownership of the property but the 
right to immediate possession at the time of the commencement of the action. 

6. Uniform Commercial Code: Security Interests: Property. Except as otherwise 
provided in Neb. U.C.C. § 9-104 (Reissue 1992) on excluded transactions, Neb. 
U.C.C. art. 9 applies to any transaction (regardless of its form) which is 
intended to create a security interest in personal property or fixtures, including 
goods, documents, instruments, general intangibles, chattel paper, or accounts. 

7. Uniform Commercial Code: Security Interests: Debtors and Creditors: 
Redemption. Under Neb. U.C.C. § 9-506 (Reissue 1992), even after default, at 
any time before the secured party has disposed of the collateral or entered intoa 
contract for its disposition, the debtor has a right to redeem the collateral by 
tendering fulfillment of all obligations secured by the collateral as well as the 
expenses reasonably incurred by the secured party in retaking, holding, and 
preparing the collateral for disposition. 

8. Uniform Commercial Code: Security Interests: Debtors and Creditors: 
Redemption: Waiver. Under Neb. U.C.C. § 9-506 (Reissue 1992), the debtor has 
a right to redeem collateral at any time before the secured party has disposed of 
collateral or entered into a contract for its disposition unless otherwise agreed in 
writing after default. Under Neb. U.C.C. § 9-501(3)(d) (Reissue 1992), a 
debtor’s right of redemption may not be waived or varied except as provided in 
§ 9-506, which means only in writing and after default. 


Appeal from the District Court for Lancaster County: 
BERNARD J. McGinn, Judge. Affirmed. 


Alan L. Plessman for appellants. 


Richard P. Garden, Jr., of Cline, Williams, Wright, Johnson 
& Oldfather, for appellee. 


SIEVERS, Chief Judge, and Hannonand Irwin, Judges. 


IRWIN, Judge. 

Appellee, Data Security, Inc. (Data), brought a replevin 
action for the return of a Data stock certificate delivered to 
appellant Alan L. Plessman as security for a loan from him and 
appellant Paul Plessman. 

Alan Plessman and Paul Plessman appeal from the district 
court’s order sustaining Data’s motion for summary judgment 
and overruling appellants’ motion for summary judgment. 
Appellants’ assignments of error can be combined to assert that 
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the district court erred in (1) finding that the 4,000 shares of 
stock were security for payment of a promissory note and that 
the transaction between the parties was governed by Neb. 
U.C.C. art. 9, (2) finding that Data had an absolute right to 
redeem the stock and that the right could not be waived prior to 
default, (3) finding that the liquidated damage clause in 
paragraph 3(g) of the supplemental agreement is 
unconscionable and constitutes a penalty, (4) sustaining Data’s 
motion for summary judgment, (5) overruling appellants’ 
motion for summary judgment, and (6) overruling appellants’ 
motion for new trial. 


STANDARD OF REVIEW 
An appellate court’s review is governed by the rule that 
summary judgment is proper when there is no genuine issue as 
to any material fact or as to the ultimate inferences that may be 
drawn from any material fact and the movant is, as a matter of 
_law, entitled to judgment. Nu-Dwarf Farms v. Stratbucker 
Farms, 238 Neb. 395, 470 N.W.2d 772 (1991). Moreover, when 
reviewing a motion for summary judgment, an appellate court 
views the evidence in a light most favorable to the party 
opposing the motion and gives that party the benefit of all 
reasonable inferences deducible from the evidence. Jd. 
Although the denial of a motion for summary judgment is 
not a final order and is not appealable, when adverse parties 
have each moved for summary judgment and the trial court has 
sustained one of the motions, an appellate court obtains 
jurisdiction over both of the motions and may determine the 
controversy which is the subject of those motions, making an 
order specifying the facts which appear without controversy 
and directing such further proceedings as it deems just. Jd. In 
this case, counsel agreed that there were no issues of material 
fact. 


BACKGROUND 
Data is a closely held corporation. Cary Gray, Brian Boles, 
and Rodney Basler were the original stockholders of Data. 
They remain the principal stockholders of Data and are officers 
and directors of the corporation. Appellant Alan Plessman is 
an attorney who began representing Data in 1985, when he 
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prepared Data’s articles of incorporation. On March 14, 1987, 
appellants loaned $120,000 to Data. Data executed a note 
which became due in 1 year and an investor agreement which set 
forth the terms of the loan. The loan documents were prepared 
by Alan Plessman. Appellants were referred to in the loan 
documents as investors. Pursuant to the initial loan agreement, 
Data granted 3 percent of the issued and outstanding shares of 
Data to Alan Plessman and 3 percent of such shares to Paul 
Plessman. The right to possession of these shares is not in 
dispute in this appeal. The terms of the loan included Data’s 
promise to pay to appellants within 6 months from the date of 
the note, March 14, 1987, the sum of $6,000, which sum 
represented 6 months’ interest on a principal sum of $120,000, 
and within 12 months from the date of the note, the principal 
amount of $120,000 together with interest for an additional 6 
months equaling $6,000. 

Data timely paid the first 6 months’ interest. By January or 
February 1988, it became evident that Data could not repay the 
original loan when it became due. On March 14, 1988, Alan 
Plessman wrote to Basler and Gray, demanding payment of the 
loan in full. As an alternative, Alan Plessman outlined a 
proposal for a 2-year extension of the loan, which was to be 
secured by 4,000 shares of stock in Data. Data executed a 
promissory note dated March 14 for $108,000 (renewal note) 
and, on March 28, executed a “Supplemental Investor 
Agreement for Data Security, Inc.” The renewal note and 
supplemental agreement were prepared by Alan Plessman, and 
the supplemental agreement required Data to issue an 
additional 2 percent of Data’s stock to Alan Plessman and an 
additional 2 percent of such stock to Paul Plessman. The 
supplemental agreement also required Data to issue a certificate 
evidencing 4,000 shares of treasury stock, which was to be held 
by Alan Plessman as security for the renewal note. It is the right 
to possession of the latter 4,000 shares which is at issue in this 
case. 

The controversy in this case arises from the interpretation of 
paragraph 3(g) of the supplemental agreement, which provides 
as follows: 

Said Promissory Note shall be secured by 4,000 shares of 
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stock in DATA, free and clear of other lien or 
encumbrance, presently authorized but not yet issued by 
DATA. Said shares shall be issued to DATA as Treasury 
Stock. DATA shall endorse said share certificates in blank 
and the same shall be held in trust in a safe deposit box by 
Alan L. Plessman. Failure to have said shares issued, 
endorsed over, and delivered, within 30 days from and 
after the date of this agreement, shall cause acceleration of 
all payments and the entire principal and accrued interest, 
as reflected by said Promissory Note, shall be immediately 
due and payable and deemed delinquent. Upon full and 
timely payment of principal and accrued interest due on 
the Promissory Note, said stock certificate shall be 
returned to DATA, at which time, said shares of Treasury 
Stock shall be and remain unvotable, and owned by DATA 
free of lien or encumbrance, except as otherwise 
determined or authorized by a unanimous vote of the 
Board of Directors of DATA. So long as the terms and 
‘provisions of said Promissory Note are being fully and 
timely performed, said shares of stock shall not be voted 
or votable by anyone. In the event of failure of DATA to 
make in full, when due, any of the payments set forth 
above, said voting restriction shall be immediately lifted 
and said shares shall be accepted by INVESTORS in 
‘partial payment of the principal and interest due on the 
Promissory Note, using a value of $1.00 for each of said 
shares; provided that said transfer of shares shall not 
excuse or relieve DATA from its obligation to pay the 
principal and accrued interest due on said Promissory 
Note after credit for said stock value, which shall be 
applied first to accrued interest and then to principal. This 
paragraph provides for liquidated damages and is not 
deemed to be a penalty. DATA may, five (5) years from the 
date of the conveyance of such additional shares of 
corporate stock to INVESTORS, buy back said shares. 
The renewal note was to be repaid in four installments over 2 
years. The first installment, $19,020, was paid by its due date of 
September 14, 1988. The second payment, $18,240, was due on 
March 14, 1989. On March 14, Gray mailed a check in the 
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amount of $18,240 to Paul Plessman. Paul Plessman deposited 
the check to his account at Jones National Bank. Although the 
check was received | day late, neither appellant declared a 
default under the renewal note. The third payment, $17,460, 
was timely made, and the fourth and final installment, $76,680, 
was due on March 14, 1990. There is no dispute that the final 
check was mailed 1 day late. On March 17, Paul Plessman 
deposited the check to his account at Jones National Bank. 

It is the contention of appellants that Data forfeited what 
amounts to 40 percent of its stock because the check 
representing the final payment was 2 days late. In a letter dated 
March 27, Alan Plessman acknowledged that Data had “paid 
off its promissory note of March 14, 1988,” the renewal note, 
and returned the original promissory notes. He also stated that 
as the last payment had not been made when due as required by 
paragraph 3(g) of the supplemental agreement, he was sending 
a check in the amount of $4,000 “as the price for purchase of 
the 4,000 shares.” 

On April 3, Gray wrote a letter to appellants and returned the 
$4,000 check to them. Gray also sent two checks to appellants, 
one in the amount of $97.65, which represented 2 days’ interest 
on the renewal note, and the other in the amount of $250 for, as 
explained in the letter, “any expense reasonably incurred by 
[appellants] in retaking, holding and preparing the collateral 
for distribution, in arranging for the sale and to the extent 
provided by the Agreement and not prohibited by law, 
attorney’s fees and legal expenses associated with this matter to 
date” by reason of Data’s default under the renewal note. See 
Neb. U.C.C. § 9-506 (Reissue 1992). Appellants do not claim 
that this amount was insufficient. 


; DISCUSSION 

In Arcadia State Bank v. Nelson, 222 Neb. 704, 386 
N.W.2d 451 (1986), this court reiterated that the subject 
matter of a replevin action is very narrow. “ ‘[S]ince the 
main issue in a replevin action is one of title and right to 
possession, all matters foreign thereto must be excluded 
from consideration and are not available as defenses.’ ” 
Id. at 711, 386 N.W.2d at 457. “[T])he issue in replevin is 
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not ownership of the property . . . but the right to 
immediate possession at the time of the commencement of 
the action.” (Emphasis in original.) Jd. at 712, 386 N.W.2d 
at 457-58. 
Barelmann v. Fox, 239 Neb. 771, 778, 478 N.W.2d 548, 554 
(1992). 


Applicability of Neb. U.C.C. Art. 9. 

The contract in this case clearly demonstrates that Data’s 
debt to appellants was secured by the stock. The supplemental 
agreement, in paragraph 3(g), provided that “[sJaid Promissory 
Note shall be secured by 4,000 shares of stock in DATA.” Thus, 
the evidence demonstrates that the loan transaction was 
mutually intended to be a secured transaction. 

Neb. U.C.C. § 9-102(1) (Reissue 1992) provides: “Except as 
otherwise provided in section 9-104 on excluded transactions, 
this article [article 9] applies (a) to any transaction (regardless 
of its form) which is intended to create. a security interest in 
personal property or fixtures including goods, documents, 
instruments, general intangibles, chattel paper, or accounts.” 

Comment | to § 9-102 states: 

Except for sales of accounts and chattel paper, the 
principal test whether a transaction comes under this 
article is: is the transaction intended to have effect as 
security? . . . When it is found that a security interest as 
defined in section 1-201(37) was intended, this article 
applies regardless of the form of the transaction or the 
name by which the parties may have christened it. 

Neb. U.C.C. § 1-201(37) (Reissue 1992) defines a security 
interest as an interest in personal property or fixtures which 
secures payment or performance of an obligation. Appellants 
had a security interest in the 4,000 shares of Data stock to secure 
payment of the loan to Data. The supplemental agreement, 
signed on March 28, 1988, stated in paragraph 3(g) that the 
accompanying promissory note for $108,000 “shall be secured 
by 4,000 shares of stock in DATA.” Therefore, Neb. U.C.C. 
art. 9is applicable to this transaction. 


Right to Redeem. 
Under § 9-506, even after default, at any time before the 
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secured party has disposed of the collateral or entered into a 
contract for its disposition, the debtor has a right to “redeem 
the collateral by tendering fulfillment of all obligations secured 
by the collateral as well as the expenses reasonably incurred by 
the secured party in retaking, holding and preparing the 
collateral for disposition... .” 

The record shows that Data did everything necessary to 
redeem the collateral because it made all required payments of 
principal and interest and, in addition, tendered to Alan 
Plessman and Paul Plessman the sum of $250 in payment of any 
expenses reasonably incurred by appellants in retaking, 
holding, and preparing the collateral for distribution or sale. 
Data also tendered to appellants the sum of $97.65, which 
represented interest at the stated rate of 16.5 percent per annum 
on that portion of the indebtedness which remained unpaid 
between March 15 and March 17, 1990. ; 

Appellants maintain that Data waived its right to redeem the 
stock, and they rely on paragraph 3(g) of the supplemental 
agreement in support of this claim. Appellants’ argument that 
under Neb. U.C.C. § 1-102 (Reissue 1992), the provisions of 
the code may be, and were, varied by agreement is not 
completely accurate. Section 1-102 states that the code’s 
provisions may be varied by agreement except as otherwise 
provided in the code. 

Neb. U.C.C. § 9-501(3) (Reissue 1992) provides: 

To the extent that they give rights to the debtor and impose 
duties on the secured party, the rules stated in the 
subsections referred to below may not be waived or varied 
except as provided . . . but the parties may by agreement 
determine the standards by which the fulfillment of these 
rights and duties is to be measured if such standards are 
not manifestly unreasonable; 


(d) section 9-506 which deals with redemption of 
collateral. 
Comment 4 to § 9-501 makes it clear that a debtor may not 
waive the right to redeem in a predefault agreement: 
Section 1-102(3) states rules to determine which 
provisions of the code are mandatory and which may be 
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varied by agreement. In general, provisions which relate to 
matters which come up between immediate parties may be 
varied by agreement. In the area of rights after default our 
legal system has traditionally looked with suspicion on 
agreements designed to cut down the debtor’s rights and 
free the secured party of his or her duties: no mortgage 
clause has ever been allowed to clog the equity of 
redemption. The default situation offers great scope for 
overreaching; the suspicious attitude of the courts has 
been grounded in common sense. 

Subsection (3) of this section contains a codification of 
this long-standing and deeply rooted attitude: the 
specified rights of the debtor and duties of the secured 
party may not be waived or varied except as stated. 

Under § 9-506, the debtor has a right to redeem collateral at 
any time before the secured party has disposed of collateral or 
entered into a contract for its disposition unless otherwise 
agreed in writing after default. Under § 9-501(3)(d), a debtor’s 
right of redemption may not be waived or varied except as 
provided in § 9-506, which means only in writing and after 
default. Thus, any agreement to a waiver of a right of 
redemption prior to default was invalid. There is no assertion 
that Data waived its right of redemption after default. 

Other courts have held that a predefault waiver of a right of 
redemption is ineffective as a matter of law. In Trimble v. 
Sonitrol of Memphis, Inc. , 723 S.W.2d 633 (Tenn. App. 1986), 
acreditor sold its business and took back notes for the purchase 
price. The purchaser, in turn, executed a stock pledge 
agreement which provided: 

“Upon the occurrence of any default under any of the 
Notes or the Stock Purchase Agreement, all rights of 
Buyer to exercise voting and other shareholder rights and 
to receive dividends shall cease irmediately [sic], and all 
such rights shall become vested in Seller, who shall have 
the sole and exclusive authority to exercise such voting and 
other shareholder rights and to receive such dividends.” 

Id. at 637. 

The purchaser defaulted, and the seller argued that the stock 

vested in the seller without any regard to the purchaser’s right to 
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redeem. The court held that the stock pledge agreement which 
purported to vest the stock in the seller upon the purchaser’s 
default was prohibited under both common law and Tenn. 
Code Ann. § 47-9-501(3) (1979). 

In another case, Kellos v. Parker-Sharpe, Inc. , 245 Ga. 130, 
263 S.E.2d 138 (1980), the defendants executed promissory 
notes secured by stock. The notes provided that the defendants 
could either pay the notes in cash or surrender the stock. 
Shortly after executing the notes, the defendants gave notice 
that they were electing to pay the notes by surrendering the 
stock. The defendants subsequently tendered to the plaintiff a 
cashier’s check to pay the notes, together with a letter revoking 
their prior tender of the stock. The plaintiff refused the 
tendered payment and claimed ownership of the stock. The 
court stated: 

The UCC provides that a debtor generally has a right to 
redeem the collateral “unless otherwise agreed in writing 
after default.” .. . The UCC also provides that the right 
secured by § 109A-9—506 (the right to redeem collateral) 
cannot be waived or varied except as provided in that 
section. . . . Thus, the right to redeem collateral may be 
waived by an agreement in writing, after default, but 
cannot be waived by an agreement in writing before 
default. There being no default at the time of the 
purported waiver or election on November 10, 1976, those 
elections are not binding upon the debtors. 

(Citations omitted.) Kellos, 245 Ga. at 133, 263 S.E.2d at 140. 


Paragraph 3(g). 

Data also argues that paragraph 3(g) of the supplemental 
agreement is unconscionable and constitutes a penalty. Because 
we dispose of this case based upon provisions of the Nebraska 
Uniform Commercial Code, as stated above, it is not necessary 
to discuss this assignment of error. 


Motion for New Trial. 

The standard of review of an order denying a motion for new 
trial is whether the trial court abused its discretion. A motion 
for new trial should be granted only. where there is error 
prejudicial to the rights of the unsuccessful party. Kumar v. 


STOURAL v. BLUE CROSS AND BLUE SHIELD 669 
Cite as | Neb. App. 669 


Douglas County, 234 Neb. 511, 452 N.W.2d 21 (1990). We find 
no abuse of discretion in the trial court’s denial of the motion 
for new trial. 


CONCLUSION 

Because (1) the transaction was one governed by Neb. 
U.C.C. art. 9 and (2) Data had a right of redemption under 
§ 9-506, the provisions of which Data fulfilled, Data was 
entitled to possession of the stock certificate evidencing 4,000 
shares of Data stock as a matter of law at the time of the 
commencement of the replevin action. Thus, the granting of 
Data’s motion for summary judgment in this replevin action 
was proper and is, therefore, affirmed. 

AFFIRMED. 


WILLARDA. STOURAL, APPELLANT, V. BLUE CROSS AND BLUE 
SHIELD OF NEBRASKA, A NEBRASKA CORPORATION, APPELLEE. 
510N.W.2d 357 


Filed April 6, 1993. No. A-91-433. 


1. Declaratory Judgments. Whether a declaratory judgment action is treated as an 
action at law or one in equity is to be determined by the nature of the dispute. 

2. Actions: Pleadings. Whether an action is legal or equitable in nature is 
determined from its main object as disclosed by the averments of the pleadings 
and the relief sought. 

. In Nebraska there is but one form of action, to be called a civil 
action, in which either legal or equitable relief may be sought and obtained; and 
if the facts pleaded and proved demand, the rules of either law or equity, or both, 
may be enforced. 

4. Declaratory Judgments. A suit for declaratory judgment is an action sui generis 
and may involve questions of law or equity or both. 

5. Actions: Pleadings. Interposing an equitable defense does not convert an action 
otherwise at law into one in equity. : 

. Equitable issues are not precluded from consideration in 


actions at law. 
7. Equity: Contracts: Insurance: Rescission. Rescission of an insurance contract is 
an equitable remedy. 
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8. Pleadings: Rescission. The nature of a rescission argument is determined by the 
theory on which a party decides to proceed. 

9. Actions: Rescission. Lega! rescission is a condition precedent to bringing an 
action to recover money; equitable rescission is an action to retroactively wipe 
out an instrument. 

10. Actions: Rescission: Insurance: Fraud: Equity. In an action by an insured for 
proceeds allegedly due under a policy issued by an insurer, insurer’s answer 
arguing rescission based on fraudulent misrepresentation is an equitable 
defense. 

lt. Actions: Rescission: Insurance: Fraud: Equity: Proof. In an action by an 
insured for proceeds allegedly due under a policy issued by an insurer, insurer 
raising the equitable defense of rescission due to fraudulent misrepresentation 
must prove the elements of the defense by the greater weight of the evidence. 


Appeal from the District Court for Madison County: 
RICHARD P. GARDEN, Judge. Affirmed. 


Clinton J. Gatz, of Jewell, Gatz, Collins, Dreier & 
Fitzgerald, for appellant. 


James C. Vitek for appellee. 
CONNOLLY, MILLER-LERMAN, and WRIGHT, Judges. 


CONNOLLY, Judge. 
I. INTRODUCTION 

This appeal arises from a jury verdict in favor of the 
appellee, an insurance company. The appellant had filed a 
declaratory judgment action for proceeds allegedly due him 
under an insurance policy issued by the appellee. The appellee 
answered with the affirmative defense that it had rescinded the 
policy because of the appellant’s fraudulent misrepresentation 
of his medical history in his policy application. The appellant 
argues that in the jury instructions, the appellee should have 
been held to the burden of proving fraudulent 
misrepresentation by clear and convincing evidence because the 
cause of action was equitable in nature. The trial court applied 
the lesser burden, proof by the greater weight of the evidence, 
on grounds that the cause of action was legal in nature. We 
affirm. 


Il. FACTS 
The appellant, Willard A. Stoural, was treated for 
diverticulitis of the colon in September 1988 and incurred 
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medical expenses of $19,908.96. Stoural submitted an 
insurance claim to the appellee, Blue Cross and Blue Shield of 
Nebraska (Blue Cross). Blue Cross had issued Stoural a policy 
effective May 1, 1988, under which the diverticulitis treatment 
was covered. 

Blue Cross conducted an investigation into whether Stoural 
had misrepresented his medical history in his April 1988 
application for insurance. The company determined that 
Stoural had intentionally concealed previous treatments for 
diverticulitis and alcohol dependence. In a letter dated 
December 15, 1988, Blue Cross stated that it would have 
declined coverage for Stoural had the company been truthfully 
informed of his medical status. Blue Cross declared the policy 
null and void and announced it was rescinding its insurance 
contract with Stoural. 

Stoural brought a declaratory judgment action asking the 
court to (1) declare the rights of the parties under the contract, 
(2) enter judgment in his favor, and (3) award attorney fees, 
costs, and “further relief as may be equitable in the premises.” 
Blue Cross answered that it had relied to its detriment on 
Stoural’s misrepresentation of his medical history when it 
issued him a policy and, upon discovery of the 
misrepresentation, had notified Stoural that it had rescinded 
the policy. Therefore, Blue Cross denied any liability for 
Stoural’s medical expenses. 

At trial, Blue Cross argued the affirmative defense of 
rescission based on fraudulent misrepresentation. At the 
conclusion of Blue Cross’ case, Stoural moved the court “to 
enter a judgment in favor of the plaintiff in the sum of 
$19,908.96, or in the alternative direct a verdict in favor of the 
plaintiff in said sum.” In denying the motion, the court stated: 

[IJn ruling on the plaintiff’s motion [I] did not apply the 
clear and convincing evidence burden, but applied the 
greater weight of the evidence burden. I did so because of 
two line[s] of cases in fraud that indicate . . . that the 
greater weight of the evidence burden of proof is applied 
in a law case, and clear and convincing proof is applied in 
equity cases. And I take this to be a law case. 

At the jury instruction conference, Stoural proffered an 
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instruction stating that “[iJn order to sustain the defense of 
fraudulent misrepresentation, [Blue Cross] must prove [the 
elements of the defense] by clear and convincing evidence.” The 
trial court instead gave an instruction requiring Blue Cross to 
prove its defense by the greater weight of the evidence. Stoural 
objected to the instruction calling for the lesser burden of 
proof. The court overruled that objection, as well as Stoural’s 
consolidated objection to subsequent references in the 
instructions to “greater weight of the evidence” as Blue Cross’ 
burden of proof for its affirmative defense, stating: 
I am of the opinion that this case takes on the posture of a 
law action since it was brought by the plaintiff to recover 
money under the policy of insurance, and while the 
defense of rescission is raised, I think that once this takes 
on the posture of a law action, it retains that posture for all 
purposes to theconclusion of the trial. 
The jury verdict is not preserved in the record, but the record 
indicates that the jury found for Blue Cross. Stoural’s motion 
for judgment notwithstanding the verdict or, in the alternative, 
a new trial was overruled. 


III. ASSIGNMENT OF ERROR 
Stoural argues that the trial court erred by instructing the 
jury that Blue Cross had to prove fraudulent misrepresentation 
by the greater weight of the evidence rather than by clear and 
convincing evidence. 


IV. STANDARD OF REVIEW 
Regarding questions of Iaw in an appeal from a declaratory 
judgment, an appellate court has an obligation to reach 
conclusions independent from those of the trial court. State Bd. 
of Ag. v. State Racing Comm. , 239 Neb. 762, 478 N.W.2d 270 
(1992). 


V. ANALYSIS 
The issue before us is whether Blue Cross should have been 
held to the burden of proof required in an action for equitable 
rescission, which is proof by clear and convincing evidence, 
rather than the burden required in an action for legal rescission, 
which is proof by the greater weight of the evidence. 
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“ “Whether a declaratory judgment action is treated as an 
action at law or one in equity is to be determined by the nature 
of the dispute.’ ” Waite v. A.S. Battiato Co., 238 Neb. 151, 155, 
469 N.W.2d 766, 770 (1991). “Whether an action is legal or 
equitable in nature is determined from its main object as 
disclosed by the averments of the pleadings and the relief 
sought.” Buell, Winter, Mousel & Assoc. v. Olmsted & Perry, 
227 Neb. 770, 772, 420 N. W.2d 280, 282 (1988). 

Stoural brought his declaratory judgment action because he 
believed Blue Cross had breached its contract to cover the 
medical expenses he incurred in September 1988. In his motion 
for a directed verdict, Stoural specifically asked the court to 
award him the sum of money allegedly due him under his Blue 
Cross policy. Stoural did not file suit merely to have the court 
vindicate his argument that his Blue Cross policy remained in 
force. The main object of the suit was to obtain a judgment in 
Stoural’s favor on the insurance contract for $19,908.96. For 
these reasons, Stoural’s suit was essentially on the contract and 
was legal in nature. 

The legal nature of Stoural’s petition does not mean that 
every issue raised in the cause of action was legal in nature. “In 
this state there is but one form of action, to be called a ‘civil 
action’ . . . in which either [legal or equitable] relief may be 
sought and obtained; and if the facts pleaded and proved 
demand, the rules of either law or equity, or both, may be 
enforced.” (Emphasis supplied.) Hopkins v. Washington 
County, 56 Neb. 596, 600, 77 N.W. 53, 54 (1898). The Nebraska 
Supreme Court has applied this rule of law specifically to 
declaratory judgment actions: “A suit for declaratory 
judgment is an action sui generis and may involve questions of 
law or equity or both.” (Emphasis supplied.) Jelsrna v. Colonial 
Penn Ins. Co., 232 Neb. 49, 52, 439 N.W.2d 479, 480 (1989). 
Thus, while it is true that “interposing an equitable defense does 
not convert an action otherwise at law into one in equity,” 
White v. Medico Life Ins. Co., 212 Neb. 901, 903, 327 N.W.2d 
606, 608 (1982), it is equally true that equitable issues are not 
precluded from consideration in actions at law. 

There is no doubt that Blue Cross’ argument for rescission 
based on fraudulent misrepresentation was equitable in nature. 
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Rescission of an insurance contract is an equitable remedy. See 
Equitable Life Assurance Soc’y v. Joiner, 222 Neb. 504, 384 
N.W.2d 636 (1986). Blue Cross sought retroactive cancellation 
of Stoural’s policy. Blue Cross did not argue that it was entitled 
to any form of damages from Stoural; it argued that the policy 
was void and never existed because of fraudulent 
misrepresentation. The argument clearly sounded in equity. See 
Tobin y. Flynn & Larsen Implement Co., 220 Neb. 259, 369 
N.W.2d 96 (1985) (the nature of a rescission argument is 
determined by the theory on which a party decides to proceed). 
See, also, Haurnont v. Security State Bank, 220 Neb. 809, 374 
N.W.2d 2 (1985) (legal rescission is a condition precedent to 
bringing an action to recover money; equitable rescission is an 
action to retroactively wipe out an instrument). 

Given the equitable nature of Blue Cross’ rescission 
argument, the dispositive question in this case is whether Blue 
Cross’ rescission argument constitutes an equitable defense or 
an equitable counterclaim. 

The facts in White v. Medico Life Ins. Co. are analogous to 
those in the case before us. White, the insured, brought an 
action at law for breach of contract seeking proceeds allegedly 
due under an insurance policy. Medico, the insurer, like Blue 
Cross in the case at bar, answered in part that it had rescinded 
the policy because of fraudulent misrepresentation by White in 
the application process. The court characterized that answer as 
an equitable defense and stated, as noted above, that 
“interposing an equitable defense does not convert an action 
otherwise at law into one in equity. . . . [A]lthough the parties 
have briefed it as one in equity, [this case] presents actions at law 
.... White v. Medico Life Ins. Co., 212 Neb. at 903, 327 
N.W.2d at 608. 

White v. Medico Life Ins. Co. is binding precedent on this 
court. Accordingly, we hold that the trial court properly treated 
Blue Cross’ rescission argument as an equitable defense raised 
in the course of a legal action, which means Blue Cross had to 
prove fraudulent misrepresentation by the greater weight of the 
evidence, rather than by clear and convincing evidence. The 
judgment of the trial court is affirmed. 
AFFIRMED. 
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WRIGHT, Judge, concurring. 

I concur in the result because I find that Blue Cross’ defense 
was legal in nature. Legal actions require proof by the greater 
weight of the evidence, and equitable actions must be proven by. 
clear and convincing evidence. A legal defense should be 
proven by the greater weight of the evidence whether the action 
commenced by the plaintiff was legal or equitable in nature. A 
defendant’s claim at law should be proven by the greater weight 
of the evidence whether it was raised by counterclaim or an 
affirmative defense. 

White v. Medico Life Ins. Co., 212 Neb. 901, 327 N.W.2d 
606 (1982), states that interposing an equitable defense does not 
convert an action otherwise at law into one in equity. I have no 
disagreement with this statement. I do not believe that White v. 
Medico Life Ins. Co. holds that the nature of the action brought 
by the plaintiff invariably controls the burden of proof upon 
the defendant. If the defendant raises an equitable defense or 
brings an equitable counterclaim, the defendant’s burden of 
proof is by the clear and convincing weight of the evidence. If 
the defendant raises a legal defense or counterclaim, the 
defendant’s burden of proof is by the greater weight of the 
evidence. 

Stoural’s action was an action at law, and his burden of proof . 
was by the greater weight of the evidence. Blue Cross’ rescission 
was legal in nature, and its burden of proof was by the greater 
weight of the evidence. See, Kracl v. Loseke, 236 Neb. 290, 461 
N.W.2d 67 (1990); Haumont v. Security State Bank, 220 Neb. 
809, 374. N.W.2d 2 (1985). 

As acorollary to White v. Medico LifeIns. Co., I would say 
that an action at law does not convert an equitable defense into 
one bearing the burden of an action at law. If Blue Cross’ 
defense of fraud had been equitable in nature, it would have 
had the burden of proof by clear and convincing evidence. 

MILLER-LERMAN, Judge, joins in this concurrence. 
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JEFFREY L. CONKEL, APPELLANT, V. MARGARET L. HIGGINs, IN 
HER OFFICIAL CAPACITY, ET AL., APPELLEES. 
511. N.W.2d 147 


Filed April6, 1993. No. A-91-462. 


1. Statutes: Legislature: Intent. When asked to interpret a statute, an appellate 
court must determine and give effect to the purpose and intent of the Legislature 
as ascertained from the entire language of the statute considered in its plain, 
ordinary, and popular sense. 

2. Motor Vehicles: Convictions: Statutes: Presumptions: Revocation. A plain 
reading of Neb. Rev. Stat. § 39-669.29 (Reissue 1988) shows that points are 
accumulated only after or by reason of a conviction. This reading is consistent 
with the entire language of the statute, as well as the presumption of innocence 
accorded a defendant, under which it would be inappropriate or worse to apply 
points occasioned by unconvicted driving violations toward a revocation. 

3. Motor Vehicles: Convictions. In Neb. Rev. Stat. § 39-669.26 (Reissue 1988), 
points are assessed only after “conviction was had,” which is entirely consistent 
with Neb. Rev. Stat. § 39-669.29 (Reissue 1988) under which points are 
accumulated only after conviction. 

4. Motor Vehicles: Convictions: Revocation. In construing the applicable sections 
of the Nebraska Rules of the Road, the points which are to be disregarded for 
purposes of subsequent revocation under Neb. Rev. Stat. § 39-669.29 (Reissue 
1988) are those points for which a conviction had been had prior to the first 
revocation. 


Appeal from the District Court for Lancaster County: 
BERNARD J. MCGINN, Judge. Affirmed. 


Michael K. High, of Bruckner, O’Gara, Keating, Sievers & 
Hendry, P.C., for appellant. 


Don Stenberg, Attorney General, and Paul N. Potadle for 
appellees. 


CONNOLLY, MILLER-LERMAN, and WRIGHT, Judges. 


MILLER-LERMAN, Judge. 

The Nebraska Department of Motor Vehicles (the 
Department) issued a notice of revocation to Jeffrey L. Conkel, 
appellant, which notice stated that beginning on November 2, 
1989, his driver’s license and privileges to operate a motor 
vehicle in Nebraska were to be revoked for a period of 3 years. 
This action was the second revocation for Conkel within 5 
years. Conkel appealed the Department’s second 
administrative revocation of his license to the district court for 
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Lancaster County. An order staying the revocation until final 
appellate determination was entered on November 17, 1989. 
On April 16, 1991, the district court concluded that the 
Department had acted in compliance with Nebraska law and 
dismissed the action. This appeal was timely filed. 

On appeal, the final order of the district court may be 
reversed, vacated, or modified by this court for errors 
appearing on the record. Neb. Rev. Stat. § 84-918(3) (Cum. 
Supp. 1992). For the reasons recited below, we do not find error 
and affirm. 

A review of the record shows Conkel’s driving record and the 
corresponding administrative action to be as follows: 


Violation Conviction Court and 
Date Date Offense Location Points 

05-29-86 07-28-86 Speedover CountyCourt 3 
15m.p.h. Beatrice 

07-09-86 09-02-86 | Speedover County Court 3 
1Sm.p.h. Lincoln 

01-20-87 02-27-87 Speed over County Court 3 
15m.p.h. North Platte 

11-05-87 03-17-88 Speed over County Court 3 
1S5m.p.h. Seward 

01-07-88 03-17-88 | Speedover County Court 3 
15m.p.h. Wahoo 

02-27-88 03-28-88 Speed over County Court 3 
10m.p.h. Lincoln 

03-18-88 08-02-88 Speed over County Court 3 
15m.p.h. Lincoln 

03-24-88 Revocation on points as of 

last conviction date, 
03-17-88, 15 points total 

11-01-88 12-06-88 Speed over County Court 3 
15m.p.h. Kansas 
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08-04-89 09-27-89 Reckless County Court 5 
driving Lincoln 


11-02-89 Revocation on points as of 
last conviction date, 
09-27-89, 14 points total 


The facts show that when Conkel’s license was revoked on 
March 24, 1988, the Department’s action was based on Conkel’s 
having accumulated 15 points for five speeding convictions 
where the speeding had occurred on May 29 and July 9, 1986, 
January 20 and November 5, 1987, and January 7, 1988, and 
the convictions preceded the March 24, 1988, revocation. 
Although two additional speeding tickets for violations 
occurring on February 27 and March 18, 1988, had been issued 
to Conkel prior to the March 24, 1988, revocation, there were 
no convictions for these two additional tickets as of March 24, 
1988, and, therefore, they were not applied in determining 
points accumulated in support of the March 24, 1988, 
revocation. 

The evidence further shows that the revocation of November 
2, 1989, was based on 14 points accumulated for three speeding 
convictions and a reckless driving conviction. These violations 
occurred on February 27, March 18, and November 1, 1988, 
and August 4, 1989, and the convictions all occurred after the 
March 24, 1988, revocation. 

Conkel argues to this court, as he did to the district court, 
that the Department erred in revoking his license the second 
time. Conkel argues that because his license was revoked on 
March 24, 1988, under Neb. Rev. Stat. § 39-669.29 (Reissue 
1988) the violations which occurred prior thereto, i.e., on 
February 27 and March 18, 1988, should be extinguished and 
otherwise disregarded in calculating points toward a 
subsequent revocation. We do not agree. 

In arguing that the Department erred, Conkel relies on 
§ 39-669.29, which provides: 

When the license or privilege of such person is revoked 
or suspended for a period of at least six months by the 
order of conviction or as provided by sections 39-669.26 to 
39-669.30, points accumulated by reason of the conviction 
containing such order of revocation, or the conviction 
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bringing the total number of points charged to such 
person to twelve or more, and all prior points 
accumulated, shall be disregarded so far as any 
subsequent revocation is concerned. 
Conkel claims that in revoking his license a second time, the 
Department improperly took into account driving violations 
which had occurred prior to March 24, 1988, the date of his first 
revocation, but for which there were no convictions. 

“When asked to interpret a statute, [an appellate court] must 
determine and give effect to the purpose and intent of the 
Legislature as ascertained from the entire language of the 
statute considered in its plain, ordinary, and popular sense.” 
Georgetowne Ltd. Part. v. Geotechnical Servs., 230 Neb. 22, 
28, 430 N.W.2d 34, 39 (1988). Section 39-669.29 states that 
“points accumulated by reason of the conviction containing 
such order of revocation, or the conviction bringing the total 
number of points charged to such person to twelve or more, and 
all prior points accumulated, shall be disregarded so far as any 
subsequent revocation is concerned.” A plain reading of the 
statute shows that points are accumulated only after or by 
reason of aconviction. This reading is consistent with the entire 
language of the statute and with Georgetowne Ltd. Part., 
Supra, as well as the presumption of innocence accorded a 
defendant, see State v. Ruiz, 241 Neb. 693, 489 N.W.2d 865 
(1992), under which it would be inappropriate or worse to apply 
points occasioned by unconvicted driving violations toward a 
revocation. 

On appeal, Conkel directs this court’s attention to other 
portions of the Nebraska Rules of the Road and argues that 
pursuant to Neb. Rev. Stat. § 39-669.26 (Reissue 1988), points 
should be accumulated as of the date of violation regardless of 
the date of conviction. In particular, Conkel relies on the 
sentence in the section pertaining to the point system which 
reads as follows: “All such points shall be assessed against the 
driving record of the operator as of the date of the violation for 
which conviction was had.” See § 39-669.26. Conkel claims 
that it is necessary to read the word “accumulated” in 
§ 39-669.29 the same as the word “assessed” in § 39-669.26 and 
that points to be disregarded in connection with subsequent 
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revocations under § 39-669.29 are points for which the 
violation is deemed to have been assessed and accumulated as 
of the date of the occurrence of the violation. Contrary to 
Conkel’s argument, in § 39-669.26 points are assessed only 
after “conviction was had,” which is entirely consistent with 
§ 39-669.29 under which points are accumulated only after 
conviction. 

It has been held that “{aJll statutes relating to the same 
subject are considered as parts of a homogeneous system, and 
... Should be construed together.” Georgetowne Ltd. Part., 230 
Neb. at 30, 430 N.W.2d at 39. In construing the sections relied 
on by Conkel together, we conclude that the points which are to 
be disregarded for purposes of subsequent revocation under 
§ 39-669.29 are those points for which a conviction had been 
had prior to the first revocation. 

It has long been held that the Department’s duty to revoke 
licenses under Neb. Rev. Stat: § 39-669.27 (Cum. Supp. 1992) 
is ministerial and mandatory upon receipt of a driving abstract 
showing the requisite number of points. State v. Lessert, 188 
Neb. 243, 196 N.W.2d 166 (1972); State v. Garst, 175 Neb. 731, 
123 N.W.2d 638 (1963). The record shows that the Department 
received Conkel’s final driving abstract on October 10, 1989. 
When the points from that conviction were added to his prior 
convictions, they totaled 14 points, and the Department 
properly revoked Conkel’s license. There being no error, we 
affirm. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. ANTHONY L. HALCOMB, 
APPELLANT. 
510 N.W.2d 344 


Filed April 6, 1993. Nos. A-92-108, A-92-109. 


1. Police Officers and Sheriffs: Confessions: Proof. The necessity of proving the 
voluntariness of a defendant’s statement is not obviated by the fact that he was at 
the police station voluntarily, was not under arrest, and had knowingly and 
intelligently waived Miranda rights prior to the interrogation or statement. 

2. Police Officers and Sheriffs: Confessions. A statement is involuntary if, 
considering all the circumstances, the officer’s statements overbore the will of a 
defendant and caused him to confess. 

3. Constitutional Law: Police Officers and Sheriffs: Confessions: 
Self-Incrimination. It is coercive governmental misconduct which is the key to 
analysis of claims that the Fifth Amendment privilege against compulsory 
self-incrimination has been violated when a confession is obtained. 


Appeal from the District Court for Douglas County: ROBERT 
V. BURKHARD, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public Defender, and 
Janine F. Ucchino for appellant. 


Don Stenberg, Attorney General, and Mark D. Starr for 
appellee. 


SIEVERS, Chief Judge, and HANNON and IRWIN, Judges. 


SIEVERS, Chief Judge. 

Anthony L. Halcomb was charged with first degree sexual 
assault upon two different 5-year-old girls, C.H. and K.F, 
pursuant to Neb. Rev. Stat. § 28-319(1)(c) (Reissue 1989). His 
trial was to the court, and he was convicted and found to bea 
mentally disordered sex offender. He was sentenced to not less 
than 10 nor more than 20 years’ imprisonment in each case, 
with the sentences to run concurrently. Halcomb first assigns 
error in the failure of the trial court to suppress the statements 
he made to the police, claiming that the statements were not 
voluntarily or intelligently given because of coercion and 
Halcomb’s affliction with multiple personality disorder. 
Second, he claims that the evidence is insufficient to sustain the 
convictions. 

Halcomb was unemployed and drawing Social Security 
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payments because of a “learning disability,” the nature or 
extent of which is not explained in this record. Halcomb served 
as a free babysitter for a number of children in the Amber Ridge 
apartment complex in Omaha. The sexual assaults took place in 
the summer of 1990 during these babysitting sessions. 

In reviewing a criminal conviction, it is not the province of an 
appellate court to resolve conflicts in the evidence, pass on the 
credibility of witnesses, determine the plausibility of 
explanations, or weigh the evidence. Such matters are for the 
finder of fact, and the verdict must be sustained if, taking the 
view most favorable to the State, there is sufficient evidence to 
support the verdict. State v. Smith, 240 Neb. 97, 480 N.W.2d 
705 (1992). Only where evidence lacks sufficient probative 
force as a matter of law may an appellate court set aside a guilty 
verdict as unsupported by evidence beyond a reasonable doubt. 
State v. Williams, 239 Neb. 985, 480 N.W.2d 390 (1992). 

The written police reports, including accounts of interviews 
with C.H., K.F., witnesses, and Halcomb by officers of the 
Omaha Police Division concerning the assaults on C.H. and 
K.E, were received into evidence. The parties stipulated that if 
the officers who had prepared the reports were called to testify, 
they would testify in accordance with the reports. In addition, a 
tape recorded statement by Halcomb was received into 
evidence. We discuss the sufficiency of the evidence first 
because our summary of the evidence will facilitate the 
discussion of the issues involving the admissibility of the 
statements and confession. 

With respect to C.H., Halcomb’s adult girl friend told the 
police officers that she had observed Halcomb touch C.H. ina 
sexual manner “ ‘many, many times.’ ” In his interview with 
the officers on September 7, 1990, Halcomb admitted digital 
and penile penetration of C.H., as well as a sexual attraction to 
children. With respect to K.F., the police reports reveal that she 
told her mother that Halcomb would lay her on the floor and 
“hump” her. The child told an officer that Halcomb “ ‘sticks 
out his stick and puts it in my peepee’ ” and that he had done so 
six times. When asked if Halcomb’s “ ‘peepee’ would go inside 
of hers,” K.F. said no, but she also said that. Halcomb would 
put his fingers inside of her. According to the child, Halcomb 
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threatened that she would be “ ‘dead meat’ ” if she told 
anyone. This child also related how Halcomb would have a 
6-year-old male child for whom he also babysat lie on top of her 
and fondle her. When interviewed, this male child told the 
officers that he would be “ ‘pumping [K.F.]’ at the same time 
TONY would be ‘pumping [C.H.]’ ” 

On September 6, 1990, Halcomb was interviewed by Officer 
Teresa Thorson. She determined that he had a high school 
diploma and had not ingested drugs or alcohol in the last 12 
hours. Officer Thorson then gave Halcomb a standard 
Miranda rights advisory. Halcomb admitted doing the same 
things to both C.H. and K.F. With respect to K.F, he admitted 
placing his penis in her vagina three times and said that he had 
ejaculated. The police reports reflect that upon being advised 
of his arrest and that he would be placed in jail, Halcomb 
became extremely distraught. 

At trial, Halcomb testified on his own behalf, stating that he 
did not recall talking to the police about the sexual assaults, that 
he did not recall making the statements, and that it was not his 
voice on the tape (admitting sexual penetration) which had 
earlier been played for the court. His trial testimony was that at 
the time of the statement he was on the medication Thorazine, 
which was never substantiated in any way. 

Additionally, as part of the defense, Dr. Beverley Mead, a 
psychiatrist, testified that Halcomb has multiple personality 
disorder, a recognized mental illness, and that another 
personality calling himself “Oman” committed the assaults and 
then confessed. According to Dr. Mead, this personality most 
likely emerged in opposition to the strict Jehovah’s Witness 
upbringing Halcomb had as a child. However, Dr. Mead 
admitted that “Oman” knew what he was doing and stated that 
during the time “Oman” was the dominant personality, 
Halcomb would be in a dissociated state and would be amnesic. 
The State disputed this testimony with the testimony of Dr. 
John Riedler, a psychiatrist, who offered the opinion that 
Halcomb did not fulfill the diagnostic criteria for the extremely 
rare condition of multiple personality disorder. 

Also as part of the State’s rebuttal evidence, the mother of 
one of the victims testified. She related that she had known 
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Halcomb for 5 years and that she had talked to him frequently. 
Her testimony was that in one of their discussions, she inquired 
about how he received his Social Security benefits and he told 
her “{y]Jou have to be head smart in order to get over on the 
system. You go into a Social Security office and you act crazy, 
and then they give it to you. Have a doctor examine you and act 
crazy, and then they approve you forit....” 

In its decision, the district court found it unnecessary to 
determine whether Halcomb had multiple personality disorder 
at the time the crimes were committed because whether acting 
under the personality named “Oman” or some other, the person 
who committed these crimes was in fact Anthony Halcomb. Dr. 
Mead had testified that the existence of multiple personalities 
would not exonerate Halcomb from responsibility. Dr. Riedler’s 
conclusion was that Halcomb “has a fictitious psychosis that 
mimics multiple personality or schizophrenia... .” Further, Dr. 
Riedler said that in his opinion, “This man is actively acting ina 
coherent, organized, self-serving manner in which he is trying 
to protect his interests and keep himself out of prison.” 
Whether Halcomb had multiple personality disorder or not was 
for the trier of fact, but even if he did, Halcomb has cited to no 
authority, nor have we found any, holding that this condition 
precludes criminal culpability. 

Given the basic standard that an appellate court does not 
retry factual disputes and views the evidence most favorably to 
the State, we conclude that the evidence was obviously 
sufficient to sustain the convictions if the trial court properly 
overruled Halcomb’s motion to suppress and his trial 
objections to the custodial statements and confession. 

Halcomb contends that the statements to the police officers 
and his confession should have been suppressed, as he claims 
they were not made pursuant to a knowing, voluntary, and 
intelligent waiver of his right against self-incrimination. 

The determination by a trial court that a statement was not 
made voluntarily will not be disturbed on appeal unless clearly 
wrong. State v. Haynie, 239 Neb. 478, 476 N.W.2d 905 (1991). 
The Supreme Court in Haynie set forth a nonexhaustive list of 
potential considerations in determining the voluntariness of a 
statement in the context of inducements by prosecuting 
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authorities, which includes: 
whether (1) defendant is in custody at the time of the 
statement, (2) defendant is alone and unrepresented by 
counsel, (3) the promise or inducement is initiated by 
prosecuting officials as opposed to defendant or someone 
acting on his behalf, (4) defendant is aware of his 
constitutional and other legal rights, (5) the potentially 
incriminating statement is part of an abortive plea 
bargain, (6) the promise or inducement leading to the 
statement is fulfilled by prosecuting authorities, and (7) 
defendant is subjected to protracted interrogation or 
evidence appears on the record to show that coercion 
precludes the statement from being knowing and 
intelligent. 
Id. at 487, 476 N.W.2d at 912. 
In the case at hand, we can quickly dispose of considerations 
based upon plea bargains or other inducements, as Halcomb 
‘makes no claim of inducements being offered by the 
interrogating officers. Halcomb was voluntarily at the Omaha 
Police Division’s central station at the time of the questioning 
and recorded statement, and at the conclusion of his statement, 
Halcomb was arrested. He was interviewed the following day, 
September 7, 1990, regarding C.H. Although Halcomb was 
unrepresented, on each of the three occasions when he was 
questioned, August 29, September 6, and September 7, an 
Omaha Police Division standardized rights advisory form was 
utilized. Halcomb was, therefore, advised of his right to remain 
silent, that what he said could be used against him, and that he 
had a right to counsel during questioning, including the right to 
have counsel appointed for him if he could not afford it. After 
being advised of those basic rights under Miranda v. Arizona, 
384 U.S. 436, 86S. Ct. 1602, 16 L. Ed. 2d 694 (1966), Halcomb 
answered affirmatively on all three occasions to the question of 
whether he was willing to make a statement or talk with the 
officers. With respect to whether the interrogation was 
protracted, Halcomb’s first interview, which was with Sgt. 
Michael Cavanaugh, began at 7:40 p.m. and ended at 8:25 p.m. 
This first interview and the resulting investigation led to the 
second victim, K.E, and on September 6, an interview by 
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Officer Thorson concerning K.F., with another officer present, 
began at 11:31 a.m. and concluded at 12:05 p.m. The final 
interview, on September 7, lasted 29 minutes, including making 
the tape recorded statement which took 10 minutes. We cannot 
characterize such interrogations as protracted. 

Admittedly, during the interviews Halcomb shook, twitched, 
cried softly, wept profusely, and was also angry and hostile. 
However, the testimony shows that he often shakes and 
twitches. The officers were aware that Halcomb claimed to 
have a learning disability and that he was a Social Security 
recipient. Halcomb said that he was threatened with 
“something about prison” if he did not “testify.” Finally, 
Halcomb contends that the voice on the tape was not his, citing 
Dr. Mead’s testimony that Halcomb has multiple personality 
disorder, and that another personality, “Oman,” committed the 
assaults and made the confession. As we understand Halcomb’s 
argument, it is that the totality of these circumstances shows 
that the statements and confession were not the product of a 
free, rational, and voluntary decision by Halcomb. Halcomb 
does not claim that his multiple Miranda advisories were 
defective or that his waiver of the rights protected by Miranda 
was not knowingly and intelligently made. Rather, Halcomb 
raises the issue of voluntariness. The State has the burden of 
proving that the statements were voluntarily made and not the 
product of any promise or inducement. State v. Haynie, supra. 
We therefore examine the voluntariness of Halcomb’s 
statements and confession, bearing in mind that the trial court’s 
determination that they were voluntary will not be overturned 
unless clearly wrong. 

The Supreme Court in State v. Walker, 242 Neb. 99, 493 
N.W.2d 329 (1992), recently reiterated the rule that the necessity 
of proving the voluntariness of a defendant’s statement is not 
obviated by the fact that he was at the police station voluntarily, 
was not under arrest, and had knowingly and intelligently 
waived Miranda rights prior to the interrogation or statement. 

The test from Walker is that “[t]he statement will be 
involuntary if, considering all the circumstances, the officer’s 
statements overbore the will of the defendant and caused him to 
confess.” Id. at 104, 493 N.W.2d at 334 (citing State v. Ray, 241 
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Neb. 551, 489 N.W.2d 558 (1992)). In Ray, the court stated that 
“a] defendant’s statement is inadmissible only if the totality of 
the circumstances shows that the police offered the defendant a 
benefit in exchange for the statement.” Jd. at 562, 489 N.W.2d 
at 565. 

No claim is made that the interrogating officers offered 
Halcomb any benefit, and the only coercion mentioned is that 
an officer said “something about prison” or that if Halcomb 
did not “testify” he would go to prison. The officers deny 
threatening Halcomb with prison if he did not talk with them, 
but Sergeant Cavanaugh stated that he could have said that 
imprisonment was a possible penalty for the offenses under. 
investigation. The totality of the record is not convincing that 
Halcomb was subjected to oppressive or coercive police tactics. 

The police are not required to act as a defendant’s legal 
advisers, see State v. Norfolk, 221 Neb. 810, 381 N.W.2d 120 
(1986), but if they did state that imprisonment was a possible 
penalty, that information was accurate and avoids a claim of 
deception. However, “deception alone will not render the 
confession involuntary.” Walker, 242 Neb. at 104, 493 N.W.2d 
at 334. Even if made by an officer, a single statement of 
“something about prison” if he did not “testify” would not be 
so coercive as to overbear the defendant’s will in the context of 
the three separate voluntary sessions Halcomb had with the 
police after full advisement of his Miranda rights. If such a 
statement was made, it was at worse deceptive, which, although 
not sanctioned by the Supreme Court in Walker, is not enough 
to preclude a finding of voluntariness. The trial court could 
have concluded that Halcomb’s statements were voluntary, and 
we cannot say from this record that such a conclusion is clearly 
wrong. 

Although Halcomb claims a learning disability which 
generates his Social Security benefits, the record does not tell us 
the nature or extent of that disability, nor is there any evidence 
that this condition was such that he could not comprehend the 
questions asked and the import of his answers. In Norfolk, the 
Supreme Court said that the waiver of Miranda rights must be 
an intelligent waiver, but that intelligence is not synonymous 
with prudence, nor is an intelligent waiver the same as a wise 


688 | NEBRASKA APPELLATE REPORTS 


waiver. This reasoning has application here. The record is 
lacking in evidence which even suggests that Halcomb was 
intellectually deficient to the point that voluntariness was 
lacking. Proof that Halcomb was wise and prudent is not a 
precondition to the conclusion that his statements were 
voluntary. 

We briefly address Halcomb’s argument that emotional 
instability (which we take to mean Halcomb’s shift from hostile 
and angry to sobbing and weeping) somehow prevents a finding 
of voluntariness. In Walker, the claim that the defendant was 
“under ‘a lot of emotional stress’ ” was considered to be of 
little consequence. Id. at 103, 493 N.W.2d at 333. We take the 
same view here. We would expect that being investigated for 
these perverse crimes would cause a significant emotional 
reaction—if not remorse, then at least fear at the prospect of 
being held accountable. 

Finally, we turn to the matter of the multiple personality 
disorder diagnosed by Dr. Mead. The testimony from Dr. Mead 
was that in his opinion, the crimes were committed by “an 
alternate personality” and the “best basis to determine that is 
the repeated protests of Anthony — of Tony Halcomb that he 
has no recollection of doing this. And he also had no 
recollection of making the confession, but obviously he did — 
or, at least, some personality within him did.” 

Dr. Mead testified that most likely that personality was 
“Oman,” who sees himself as ademon and who had become an 
alternate personality to Halcomb when he was 7 years of age. 
Nonetheless, the doctor stated that if “Oman” did these acts, 
“he would certainly understand this was not something you 
were supposed to do.” The evidence from Dr. Mead was also 
that the multiple personality disorder did not render Halcomb 
incompetent to stand trial. 

With this background, we turn to the question of the extent 
to which mental illness obviates what is otherwise a voluntary 
statement or confession. The U.S. Supreme Court in Colorado 
v. Connelly, 479 U.S. 157, 107 S. Ct. 515, 93 L. Ed. 2d 473 
(1986), considered the admissibility of a confession made by a 
chronic schizophrenic who approached a uniformed police 
officer in downtown Denver, Colorado, stating that he had 
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murdered someone and wanted to talk about it. That 
uniformed officer immediately gave Miranda warnings to 
Connelly, to which Connelly responded that it was “ ‘all 
right’ ” and that he would talk to the officer because his 
conscience had been bothering him. 479 U.S. at 160. A 
homicide detective was called to the location. He repeated the 
Miranda warnings and then asked Connelly “ ‘what he had on 
his mind.’ ” Jd. Connelly stated that he had come all the way 
from Boston, Massachusetts, to confess to the murder of Mary 
Ann Junta, whom he had killed in Denver during November 
1982 (approximately 10 months earlier). Connelly took the 
officers to the exact murder scene and was arrested. The next 
morning, he began showing signs of confusion and 
disorientation and for the first time stated that “ ‘voices’ ” had 
told him that he was either to go to Denver and confess or 
commit suicide. 479 U.S. at 161. 

The psychiatrist’s interviews and examinations resulted in 
expert testimony that Connelly thought he was “following the 
‘voice of God’ ” and that in response to the command, he had 
approached the officer on the street and confessed. Jd. 
According to the psychiatrist, Connelly was experiencing 
“ ‘command hallucinations’ ” which interfered with his 
“ ‘volitional abilities; that is, his ability to make free and 
rational choices.’ ” Jd. However, the psychiatrist also testified 
that Connelly’s illness did not impair his cognitive abilities and 
that Connelly understood the rights he had when the officer and 
the detective gave Miranda warnings to him. The lower court 
had suppressed the confession. The U.S. Supreme Court 
reversed, reaffirming the view that it is coercive governmental 
misconduct which is the key to analysis of claims that the Fifth 
Amendment privilege against compulsory self-incrimination 
has been violated when a confession is obtained. Although 
holding that each confession case turns on its own factors, in 
each case where there has been a finding of oppressive police 
conduct, “all have contained a substantial element of coercive 
police conduct.” 479 U.S. at 164. 

The Court in Connelly discussed the exclusionary rule, 
finding that its philosophical basis is to substantially deter 
future violations of the Constitution. In Connelly, the Court 
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said it would need to establish a “brand new constitutional 
right—the right of a criminal defendant to confess to his crime 
only when totally rational and properly motivated—” in order 
to find that there had been a violation of the Fifth Amendment 
which would justify exclusion. 479 U.S. at 166. The Court said 
that it would not require sweeping inquiries into the state of 
mind of a criminal defendant who has confessed, which 
inquiries are divorced from whether coercion is brought to bear 
on the defendant by the State. It was said that this is a matter 
governed by state standards for the admission of evidence 
rather than by a separate constitutional standard. The Court 
held: 
[C]oercive police activity is a necessary predicate to the 
finding that a confession is not “voluntary” within the 
meaning of the Due Process Clause of the Fourteenth 
Amendment. We also conclude that the taking of 
respondent’s statements, and their admission into 
evidence, constitute no violation of that Clause. 
479 U.S. at 167. 

The U.S. Supreme Court in Connelly also considered the 
State’s burden of proof when the defendant seeks to suppress a 
statement or confession claimed to be in violation of the 
Miranda doctrine. The holding was that the State need prove 
waiver only by a preponderance of the evidence, citing Nix v. 
Williams, 467 U.S. 431, 104.S. Ct. 2501, 81 L. Ed. 2d 377 
(1984). It was determined that the Supreme Court of Colorado 
had erred by importing the notion of free will into the 
voluntariness of a waiver of Miranda rights. The bases of this 
holding were that the Fifth Amendment, upon which Miranda 
is based, protects from governmental coercion and that the 
Fifth Amendment is not concerned with moral and 
psychological pressures to confess which emanate from a 
source other than official coercion. The Court concluded by 
saying: 

Miranda protects defendants against government 
coercion leading them to surrender rights protected by the 
Fifth Amendment; it goes no further than that. 
Respondent’s perception of coercion flowing from the 
“voice of God,” however important or significant such a 
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perception may be in other disciplines, is a matter to which 
the United States Constitution does not speak. 
Connelly, 479 U.S. at 170-71. We believe that Connelly is 
directly on point and mandates that we affirm the district 
court’s admission of the statements and confession of 
Halcomb. 

The defense theory is that the statements and confession 
were made by a personality known as “Oman” and not by 
Anthony Halcomb,. Assuming for purposes of discussion that 
this is true, it makes no difference to the outcome. The action of 
a dissociated personality of Halcomb called “Oman” who has 
confessed to a crime is no different from the standpoint of legal 
analysis than Connelly’s confession allegedly motivated by the 
“voice of God.” In neither instance was official coercion used 
to secure a waiver of Miranda rights and the statements or 
confession which followed the waiver. It is official coercion 
which offends the Fifth Amendment and results in exclusion of 
otherwise relevant and important evidence. A confession which 
may result in some manner from multiple personality disorder 
is not the product of police coercion, and therefore, the 
exclusionary rule does not operate to keep that confession from 
the fact finder. 

State v. Grimsley, 3 Ohio App. 3d 265, 444 N.E.2d 1071 
(1982), is a multiple personality case where the disorder was 
offered as a defense for Robin Grimsley’s conviction of driving 
while under the influence of alcohol. The evidence was 
uncontroverted that she had multiple personality disorder. 
Grimsley argued that she should not be convicted because her 
other personality, Jennifer, was in control on the day in question 
and that Jennifer has a drinking problem. Grimsley argued that 
the psychological trauma of a report of a lump on her breast 
caused her to dissociate into the personality of Jennifer, who 
was impulsive, angry, fearful, anxious, and had a drinking 
problem. The court rejected the argument that Grimsley could 
not be found criminally culpable because the acts were beyond 
the control of her primary personality, Robin, and therefore 
were involuntary. The Ohio court reasoned: 

Assuming arguendo that the evidence was sufficient to 
establish such a complete break between appellant’s 
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consciousness as Robin and her consciousness as Jennifer 
that Jennifer alone was in control (despite years of 
therapy), nevertheless the evidence fails to establish the 
fact that Jennifer was either unconscious or acting 
involuntarily. There was only one person driving the car 
and only one person accused of drunken driving. It is 
immaterial whether she was in one state of consciousness 
or another, so long as in the personality then controlling 
her behavior, she was conscious and her actions were a 
product of her own volition. The evidence failed to 
demonstrate that Jennifer was unconscious or otherwise 
acting involuntarily. 
Id. at 268, 444N.E.2d at 1075-76. 

Although Grimsley deals with the actual conviction as 
opposed to the voluntariness of the confession, which faces us, 
we believe the analysis of Grimsley is equally applicable here. If 
we assume that “Oman” exists, did the crimes, and then 
confessed, it is nonetheless a voluntary confession. The law 
excludes confessions produced by police coercion, but those 
which are produced in whole or in part by the various 
permutations of Halcomb’s personality are still admissible. 
Similarly, the law holds Halcomb responsible for his actions 
against these children because he and he alone committed the 
acts and because there is no evidence in this record which would 
legally excuse him or serve as a defense. 

Accordingly, the district court was not clearly wrong in its 
admission of the statements and confession. The evidence is 
obviously sufficient to support the convictions. 

AFFIRMED. 
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CONNIE FOWLER, APPELLANT, V. LESTER ELECTRIC AND THE 
TRAVELERS INSURANCE COMPANY, APPELLEES. 
501 N.W.2d 728 


Filed April 6, 1993. No. A-92-520. 


1. Workers’ Compensation: Proof. In a workers’ compensation case, the plaintiff 
must establish by a preponderance of the evidence that the injury for which an 
award is sought arose out of and in the course of employment. 

2. Workers’ Compensation: Expert Witnesses. If the nature and effect of a 
claimant’s injury are not plainly apparent, then the claimant must provide expert 
medical testimony showing a causal connection between the injury and the 
claimed disability. 

. While expert medical testimony need not be couched in the 

magic words “reasonable degree of medical certainty or reasonable 

probability,” such testimony couched in terms of possibility is not sufficient. 

. Amedical opinion that it is more likely than not that an injury 
occurred at a given time lacks the definiteness and certainty necessary for it to be 
the basis for acompensation award. 

5. Workers’ Compensation: Expert Witnesses: Proof. The opinion of a medical 
expert that a claimant's injury appeared to be work related is insufficient as a 
matter of law to prove to a reasonable degree of medical certainty a causal 
connection between the injury and the work-related activity. 


Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed. 


Rod Rehm, P-C., for appellant. 


Michael K. High, of Bruckner, O’Gara, Keating, Hendry, 
Davis & Nedved, P.C., for appellees. 


CONNOLLY, HANNON, and WRIGHT, Judges. 


CONNOLLY, Judge. 
I. INTRODUCTION 

This appeal arises from the decision on rehearing of the 
Nebraska Workers’ Compensation Court, which reversed and 
set aside a prior judgment for the appellant and dismissed the 
appellant’s claim. The rehearing panel found that the opinion 
of the appellant’s medical expert that it “appeared” the 
appellant’s injury was work related was insufficient as a matter 
of law to prove the necessary causal relationship between the 
injury and the job. We affirm. 


694 1 NEBRASKA APPELLATE REPORTS 


II. FACTS 


1. THE ALLEGED INJURY 

Connie Fowler, the appellant, was working for Lester 
Electric (Lester) in October 1989 when her job task was changed 
from light, repetitive production work to heavier preassembly 
work, which included significant movement of her arms and 
hands at or above the shoulder level. On March 22, 1990, 
Fowler went to her physician, Dr. Wilbur Wiedman, for 
treatment of pain in her arms that she claimed had developed 
after the switch to preassembly duty. Dr. Wiedman diagnosed 
bilateral brachial plexus syndrome. Pursuant to Dr. Wiedman’s 
orders, Fowler was taken off work until March 28. 

Fowler returned to work during the first week of April, but 
shortly thereafter sought help from a chiropractor, Dr. Jeffrey 
Freeman, because the pain in her arms and hands had persisted. 
Apparently, Fowler was taken off work for a week, resumed 
light-duty work for a short while, then was taken off work 
again. (Though both parties refer to it, the relevant portions of 
the copy of Dr. Freeman’s report preserved in the record in 
subexhibit 4 of exhibit 1 are indecipherable.) In a letter dated 
June 12, 1990, Dr. Freeman determined that Fowler had been 
suffering from cervicobrachial syndrome. 

In June 1990, Dr. Freeman referred Fowler to Dr. Daniel 
Ripa, an orthopedic surgeon. Dr. Ripa sent Fowler to Lincoln 
Neurology, where Drs. Douglass Decker and Richard Sposato 
performed nerve conduction and electromyogram tests. All test 
results were negative. Dr. Ripa released Fowler for work June 
27, 1990, and she resumed light duty. In a letter dated 
November 29, Dr. Ripa stated that the test results from Lincoln 
Neurology had led him to conclude there was “no evidence of 
permanent physical impairment directly as a result of [Fowler’s] 
work-related activities.” 

Fowler continued to experience pain in her arms, shoulders, 
and neck. On February 14, 1991, she sought treatment from Dr. 
Patrick Clare. Dr. Clare diagnosed possible internal 
derangement and impingement of the right shoulder. He 
prescribed a regimen of physical therapy and an exercise 
program. One month later, Dr. Clare recommended an 
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arthrogram and a computerized tomography scan of the right 
shoulder, both of which tested negative. In October 1991, Dr. 
Clare referred Fowler to Dr. Paul Collicott, a surgeon, to check 
for thoracic outlet syndrome. Dr. Collicott ruled out thoracic 
outlet syndrome as the cause of Fowler’s pain. 

Fowler continued with physical therapy. She was fired by 
Lester on April 12, 1991. On April 15, in an effort to get her job 
back, Fowler obtained a letter from her physical therapist 
setting out restrictions within which she could work. Lester did 
not change its decision. 


2. PROCEDURAL HISTORY 

On April 16, 1991, Fowler filed a claim against Lester in the 
Nebraska Workers’ Compensation Court. In its award of 
December 19, 1991, the court found that Fowler was suffering 
from injuries resulting from her work at Lester. The court 
ordered Lester to pay specified medical expenses and 
-temporary total disability benefits in the amount of $146.67 per 
week for 392/7 weeks, less the $1,629.56 Lester had already paid 
Fowler. The court also retained jurisdiction of the case to allow 
for a future determination of permanent partial disability and 
vocational rehabilitation benefits. 

Fowler applied for a rehearing, which was held March 23, 
1992. Fowler was the only live witness at the rehearing. The 
deposition of Dr. Clare was received and filed April 20. The 
deposition included the following colloquy during direct 
examination by Fowler’s counsel: 

[Counsel:] . . . [DJo you have an opinion you can state 
with reasonable medical certainty as to whether or not 
[Fowler] sustained an injury from a work related activity? 
That’s just a yes or no. 

[Dr. Clare:] Yes. 

[Counsel:] And what is your opinion? 


[Dr. Clare:] That it would appear so. 

{Counsel:] . . . [WJould you explain your opinion? 

[Dr. Clare:] I guess the history of the onset of her 
shoulder pain and I guess the persistence of her symptoms, 
and I said it would appear so rather than saying definitely 
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because we do have some negatives here as far as some of 
the studies, her CT scan, arthrogram and so forth and, I 
think, the response she’s had to therapy to a degree. 

The rehearing panel found that Fowler had “failed to prove 
by a preponderance of the evidence that she suffered any injury 
arising out of and in the course and scope of her employment” 
at Lester. The court quoted the colloquy set out above and 
found as a matter of law that Dr. Clare’s opinion did not 
provide the reasonable degree of certainty necessary to prove 
the causal link between Fowler’s physical pain and her duties at 
Lester. The award of December 19, 1991, was reversed and set 
aside, and Fowler’s claim was dismissed. 


III. ASSIGNMENT OF ERROR 

Fowler’s third assignment of error, that the court erred in 
finding that she was not entitled to payment of medical 
expenses, was not discussed in the brief, so we do not consider 
it. In any event, her first and second assignments of error are 
dispositive of the case. We combine them into the following 
assignment of error: The court erred in finding that Dr. Clare’s 
opinion was insufficient to prove a causal relationship between 
Fowler’s physical pain and her jobs at Lester. 


IV. STANDARD OF REVIEW 
Regarding a question of law, an appellate court has an 
obligation to reach a conclusion independent of that of the trial 
court. Nebraska Builders Prod. Co. v. Industrial Erectors, 239 
Neb. 744, 478 N. W.2d 257 (1992). 


V. ANALYSIS 

In a workers’ compensation case, the plaintiff must establish 
by a preponderance of the evidence that the injury for which an 
award is sought arose out of and in the course of employment. 
Edmonds y. IBP. inc. , 239 Neb. 899, 479 N.W.2d 754 (1992). If 
the nature and effect of a claimant’s injury are not plainly 
apparent, then the claimant must provide expert medical 
testimony showing a causal connection between the injury and 
the claimed disability. See Catlin v. Prairie Marketing, 239 Neb. 
363, 476 N.W.2d 234 (1991). While expert medical testimony 
need not be couched in the magic words “reasonable degree of 
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medical certainty or reasonable probability,” such testimony 
couched in terms of possibility is not sufficient. See Edmonds 
v. IBP inc., supra. See, also, Fuglsang v. Blue Cross, 235 Neb. 
552, 456 N.W.2d 281 (1990) (a medical opinion that it is more 
likely than not that an injury occurred at a given time lacks the 
definiteness and certainty necessary for it to be the basis for a 
compensation award). An expert’s opinion must be examined in 
the context of the expert’s entire testimony. Renne v. Moser, 241 
Neb. 623, 490 N.W.2d 193 (1992). 

The nature and effect of Fowler’s injury were not plainly 
apparent. Indeed, the record indicates that the various medical 
professionals who examined Fowler had difficulty determining 
the nature and effect of her injury. Regardless of how real her 
physical suffering may have been, Fowler was not entitled to 
relief under the Workers’ Compensation Act unless she could 
prove by expert testimony a causal link between her physical 
condition and her employment at Lester. 

The only offer of proof connecting Fowler’s physical 
condition to her job was the expert opinion of Dr. Clare, who 
testified that it appeared Fowler had sustained injury from 
work-related activity. Our decision turns on the legal 
interpretation of the phrase “it would appear so” in the context 
of expert medical testimony, We must decide on the facts before 
us whether the phrase “it would appear so” constituted the 
reasonable degree of medical certainty required to prove 
causation in a workers’ compensation case. 

We agree with the Workers’ Compensation Court that this 
case is controlled by Edmonds. Referring to a medical expert’s 
report stating “ ‘it appears that the thoracic outlet syndrome 
appears to be related to the repetitive-type of work that 
[Edmonds] was doing at [IBP],’ ” Edmonds, 239 Neb. at 
902-03, 479 N.W.2d at 756, the Nebraska Supreme Court stated 
that “to write that Edmonds’ thoracic outlet syndrome appears 
to be work related is no different from saying that the work may 
have precipitated the condition,” Edmonds, 239 Neb. at 904, 
479 N.W.2d at 757. The court went on to state: 

Edmonds’ evidentiary obligation was to present medical 
testimony which was sufficiently definite and certain to 
permit drawing a conclusion that there was a causal 
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connection between the [work-related] accident and the 
disability. [Citations omitted.] 

[The medical expert] did not conclude that Edmonds’ 
work was the cause of her thoracic outlet syndrome but, 
rather, that it “may have well precipitated” the condition. 

As defined in The American Heritage Dictionary 774 
(2d coll. ed. 1985), “may” is “[u]sed to indicate a certain 
measure of likelihood or possibility.” However, an award 
cannot be based on mere speculation or possibility. 
[Citations omitted.] 

Edmonds, 239 Neb. at 904, 479 N.W.2d at 757. The court held 
that Edmonds had failed as a matter of law to prove a causal 
connection between her disability and her employment. 

From Edmonds we know that the opinions “[a condition] 
appears to be work related” and “the work may have 
precipitated the condition” are equivalent. “[MJay have 
precipitated” does not satisfy the reasonable degree of medical 
certainty standard required for proof of causation. Logic 
dictates that “appears to be” also does not satisfy the requisite 
standard of proof. Therefore, Dr. Clare’s opinion that Fowler’s 
injury appeared to be work related is insufficient as a matter of 
law to prove causation, particularly when we consider the way 
Dr. Clare tempered his opinion by referring to the “negatives” 
that militated against a finding of causation. 

AFFIRMED. 


JACK K. LEWIS ANDSAM L. WATSON, APPELLEES, V. KENNETH 
OPSTEIN, APPELLANT. 
510N.W.2d 381 


Filed April 13, 1993. No. A-91-559. 


1. Summary Judgment. Summary judgment is to be granted only when the 
pleadings, depositions, admissions, stipulations, and affidavits in the record 
disclose that there is no genuine issue as to any material fact or as to the ultimate 
inferences that may be drawn from those facts and that the moving party is 
entitled to judgment as a matter of law. 


Il. 
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Summary Judgment: Appeal and Error. On appellate review of a summary 
judgment, the court views the evidence in a light most favorable to the party 
against whom the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. 

Uniform Commercial Code: Promissory Notes: Pleadings. A signature on a 
promissory note is presumed genuine unless specifically denied in the pleadings. 
See Neb. U.C.C. § 3-307(1) (Reissue 1980) (recodified under Neb. U.C.C. 
§ 3-308(a) (Reissue 1992)). 

Uniform Commercial Code: Promissory Notes. The holder of a signed 
Promissory note is entitled to recover upon production of the note unless the 
defendant establishes a defense. See Neb. U.C.C. § 3-307(2) (Reissue 1980) 
(recodified under Neb. U.C.C. § 3-308(b) (Reissue 1992)). 

Uniform Commercial Code: Promissory Notes: Claims: Proof. Under Neb. 
U.C.C. § 3-307(3) (Reissue 1980) (recodified under Neb. U.C.C, § 3-308(b) 
(Reissue 1992)), if the maker of a promissory note shows that a defense exists, 
then the claimant on the note has the burden of proving his status as a holder in 
due course. 

Uniform Commercial Code: Negotiable Instruments: Claims: Words and 
Phrases. A holder in due course is a holder who takes the instrument for value, in 
good faith, and without notice that it is overdue, has been dishonored, or is 
subject to a defense or claim by any person. See Neb. U.C.C. § 3-302(1) (Reissue 
1980) (recodified under Neb. U.C.C. § 3-302(a)(2) (Reissue 1992)). 

Summary Judgment: Proof. A party moving for summary judgment has the 
burden to show that no genuine issue of material fact exists and must produce 
sufficient evidence to demonstrate that the moving party is entitled to judgment 
as a matter of law if the evidence presented for summary judgment remains 
uncontroverted. 

. After the moving party has shown facts entitling it to a 
judgment as a matter of law, the opposing party has the burden to present 
evidence showing an issue of material fact which prevents a judgment as a matter 
of law for the moving party. 

Uniform Commercial Code: Notice. The Uniform Commercial Code of 
Nebraska states that a person has notice of a fact when from all the facts and 
circumstances known to him at the time in question he has reason to know that it 
exists. Neb. U.C.C. § 1-201(25)(c) (Reissue 1980) (recodified under Neb. 
U.C.C. § 1-201(25)(c) (Reissue 1992)). 

Uniform Commercial Code: Promissory Notes: Notice: Claims. The purchaser 
of a promissory note has notice of a claim against the instrument when he has 
knowledge that a fiduciary has negotiated the instrument in breach of duty. Neb. 
U.C.C. § 3-304(2) (Reissue 1980) (recodified under Neb. U.C.C. § 3-307(b) 
(Reissue 1992)). 

Uniform Commercial Code: Negotiable Instruments: Notice: Claims. Under 
Neb. U.C.C. § 3-304(4)(e) (Reissue 1980) (recodified under Neb. U.C.C. 
§ 3-307(b) (Reissue 1992)), knowledge that any person negotiating an 
instrument is or was a fiduciary does not of itself give the purchaser notice of a 
defense or claim. 
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Appeal from the District Court for Douglas County: JERRy 
M. GITNICK, Judge. Affirmed. . 


Warren S. Zweiback and Edith T. Peebles, of Zweiback, 
Hotz & Lamberty, P.C., for appellant. 


Charles O. Forrest, of Polack, Woolley & Forrest, P.C., for 
appellees. 


CONNOLLY, MILLER-LERMAN, and WRIGHT, Judges. 


CONNOLLY, Judge. 
I. INTRODUCTION 

This appeal arises from a motion for summary judgment 
filed in the trial court by the appellees, who were the assignees 
of a promissory note signed by the appellant, who had refused 
to pay off the note. The appellant argued that the appellees 
were not holders in due course because they had taken the note 
with notice of a claim against it. In support of their motion for 
summary judgment, the appellees filed affidavits stating that 
they had taken the note without notice of any claim against it. 
The trial court found that because the appellant had failed to 
adduce evidence to challenge the appellees’ evidence that they 
were holders in due course, there was no genuine issue of fact 
presented in the case. The motion for summary judgment was 
granted. We affirm. 


II. FACTS 


1. THE NoTE 

On September 22, 1986, the appellant, Kenneth Opstein, 
signed a promissory note in the amount of $72,000 payable to 
attorney Harry J. Farnham. The note covered legal services, 
office expenses, and advances and expenses for 1986 through 
September 1. Interest on the note accrued at 10 percent per 
annum from September 22, and the note was payable as 
follows: interest to date on December 31, 1986, and principal 
and interest in full on December 31, 1987. In the event of 
default, the holder was entitled to demand immediate payment 
of the note in full. Interest on the note would accrue at 12 
percent per annum from the date of maturity. 

The same day the note was executed, Farnham sold the note 
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at face value, assigning it with recourse to Jack K. Lewis and 
Sam L. Watson, the appellees. Lewis and Watson each wrote 
personal checks payable to Farnham for $36,000 to cover the 
purchase price of the note. 


2. BACKGROUND 

Opstein was a wealthy businessman in the insurance 
industry. Prior to 1986, Farnham had acted as an attorney for 
Opstein on several business and personal matters. Payment for 
those services had been made by a promissory note in the 
amount of $163,525 executed December 31, 1985. The note 
covered legal services from 1983 to 1985, office expenses for 
1984 and 1985, and advances and expenses. The format, 
interest rates, and payment provisions of the December 1985 
note were identical to those of the September 1986 note. The 
only differences between the two notes were the operative dates 
and the dollar figures. 

Farnham had also served as an attorney for Lewis on other 
matters. At the time the note at issue was assigned to Lewis and 
Watson, Lewis knew that Farnham had provided legal services 
for Opstein in the past. 


3. THE DISPUTE 

Opstein did not pay off the note when it came due. Lewis and 
Watson filed suit November 30, 1989, seeking judgment against 
Opstein for the unpaid principal and 12 percent interest thereon 
accruing from the date of maturity. In his initial answer, Opstein 
challenged the validity of his signature on the note. In his 
amended answer, Opstein acknowledged that he had signed the 
note, but alleged (1) that Farnham had abused his fiduciary 
duty and had wrongfully duped Opstein into signing the note 
and (2) that Lewis and Watson had taken the note with notice 
that Opstein had a defense against the note because of 
Farnham’s wrongdoing. Lewis and Watson filed a motion for 
summary judgment, attaching to the motion affidavits stating 
that they had taken the note without notice of any claims or 
defenses against it. In his second amended answer, Opstein 
reasserted the claim that Lewis and Watson were not entitled to 
recover on the note because they had taken the note with notice 
that it was subject to a defense of breach of fiduciary duty. In 
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their reply, Lewis and Watson reasserted their claim that they 
had taken the note without notice of any claims or defenses 
against it. 

The trial court found that Lewis and Watson were holders in 
due course of the note because there was no evidence to 
controvert their statements that they had taken the note without 
notice of any claims against it. Opstein failed to show evidence 
that when they took the note, Lewis and Watson knew Opstein 
had been induced to sign the note by Farnham’s alleged breach 
of fiduciary duty. The court stated that “mere knowledge that 
Mr. Farnham was the defendant’s attorney, and that 
defendant’s note was in his attorney’s possession payable to the 
attorney, does not of itself raise any inherent flag [suggesting] 
that the note was suspiciously negotiated.” Finding no genuine 
issue of fact, the court granted the motion for summary 
judgment in favor of Lewis and Watson. 


Ill. ASSIGNMENTS OF ERROR 

Since Opstein acknowledged signing the note, we ignore his 
assignment of error regarding the signature on the note. We 
condense the remaining assignments of error into the following: 
(1) The trial court erred in placing on Opstein the burden of 
proving that Lewis and Watson were not holders in due course 
and (2) the trial court erred in finding there was no genuine issue 
of fact concerning the claim by Lewis and Watson that they had 
no knowledge of any breach of fiduciary duty by Farnham in 
the execution of the note. 


1V. STANDARD OF REVIEW 

Regarding a question of law, an appellate court has an 
obligation to reach a conclusion independent of that of the trial 
court. Nebraska Builders Prod. Co. v. Industrial Erectors, 239 
Neb. 744, 478 N. W.2d 257 (1992). 

Summary judgment is to be granted only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Barelmann v. Fox, 239 Neb. 771, 478 N.W.2d 
548 (1992). 
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On appellate review of asummary judgment, the court views 
the evidence in a light most favorable to the party against whom 
the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. Spittler v. 
Nicola, 239 Neb. 972, 479 N. W.2d 803 (1992). 


V. ANALYSIS 


1. BURDEN OF PROOF 

A Signature on a promissory note is presumed genuine unless 
specifically denied in the pleadings. See Neb. U.C.C. § 3-307(1) 
(Reissue 1980) (recodified under Neb. U.C.C. § 3-308(a) 
(Reissue 1992)). The holder of a signed promissory note is 
entitled to recover upon production of the note unless the 
defendant establishes a defense. See § 3-307(2) (Reissue 1980) 
(recodified under § 3-308(b) (Reissue 1992)). Opstein never 
specifically denied signing the note. Thus, Lewis and Watson 
were entitled to recover unless Opstein established a defense. 

Opstein raised the defense that Lewis and Watson took the 
note with notice of Farnham’s alleged wrongdoing in the 
execution of the note. Under § 3-307(3) (Reissue 1980) 
(recodified under § 3-308(b) (Reissue 1992)), if Opstein, the 
maker of the note, shows that a defense exists, then Lewis and 
Watson have the burden of proving their status as holders in due 
course. 

A holder in due course is a holder who takes the instrument 
for value, in good faith, and without notice that it is overdue, 
has been dishonored, or is subject to a defense or claim by any 
person. See, Neb. U.C.C. § 3-302(1) (Reissue 1980) (recodified 
under Neb. U.C.C. § 3-302(a)(2) (Reissue 1992)); John Deere 
Co. v. Boelus State Bank, 233 Neb. 818, 448 N.W.2d 163 
(1989). In support of their motion for summary judgment, 
Lewis and Watson submitted affidavits stating the following: 
They took the note for value and in good faith; the note was not 
overdue, nor had it ever been dishonored; and they took the 
, Note without notice of (1) any alterations in the note, (2) any 
defense or claim against the note by any person, and (3) any 
discharge by Opstein. 

A party moving for summary judgment has the burden to 
show that no genuine issue of material fact exists and must 
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produce sufficient evidence to demonstrate that the moving 
party is entitled to judgment as a matter of law if the evidence 
presented for summary judgment remains uncontroverted. 
Spittler v. Nicola, supra. Lewis and Watson met this burden by 
submitting the affidavits described immediately above. The 
affidavits were the only evidence adduced on the question of 
whether Lewis and Watson knew of an alleged breach of 
fiduciary duty by Farnham. 

After the moving party has shown facts entitling it to a 
judgment as a matter of law, the opposing party has the burden 
to present evidence showing an issue of material fact which 
prevents a judgment as a matter of law for the moving party. Jd. 
Opstein misstates the law in his assignment of error when he 
states that the court burdened him with proving that Lewis and 
Watson were not holders in due course. Opstein merely had to 
present enough evidence to raise a genuine issue of fact. Under 
the rule in Spittler, the submission of the affidavits by Lewis 
and Watson placed on Opstein the burden of at least contesting 
the evidence that Lewis and Watson were holders in due course, 
i.e., that they were unaware at the time they took the note of 
any alleged wrongdoing by Farnham. Therefore, Opstein’s 
assignment of error regarding his burden to present evidence on 
the holder in due course issue is without merit. 


2. No GENUINE ISSUE OF FACT 

There is no direct evidence in the record suggesting that when 
they purchased the note from Farnham, Lewis and Watson had 
notice of an alleged breach of duty by Farnham concerning the 
negotiation of the note. The affidavits and deposition 
testimony of Lewis and Watson unequivocally denied any such 
knowledge. In his pleadings, Opstein repeatedly asserted that 
Lewis and Watson did possess such knowledge. However, 
Opstein never offered any evidence to prove the assertion. 
Opstein conceded that Lewis and Watson had taken the note for 
value in good faith, and those two elements of holder in due 
course status were not challenged in either the affidavit or the 
second amended answer filed in response to the motion for 
summary judgment. Opstein’s challenge focused on the 
“without notice” element of holder in due course status. His 
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second amended answer alleged that Lewis and Watson had 
taken the note with notice of aclaim against it, but the affidavit 
Siled in response to the motion for summary judgment was 
Silent on this issue, the only issue on which there could have 
been a genuine factual question sufficient to defeat summary 
judgment. 

After the filing of the second amended answer, Opstein was 
asked by counsel for Lewis and Watson during deposition 
testimony whether there was any evidence substantiating the 
assertion that Lewis and Watson knew of any wrongdoing by 
Farnham in executing the note: 

[Counsel:] To the best of your knowledge, is there any 
information or documents . . . which would indicate that 
Dr. Lewis or Dr. Watson had any knowledge of any breach 
of a fiduciary duty on the part of Harry Farnham? 

[Opstein:] Well, I’m not an attorney, I don’t know if I 
could answer that, but they knew Harry was my attorney. 


[Counsel:] Okay. But, other than the fact that they 
knew that he was your attorney, is there any other 
document or evidence that you have that Dr. Lewis or Dr. 
Watson were aware of any breach of fiduciary duty 
running from Harry Farnham to you? 

[Opstein:] Not to my knowledge. 

Thus, the direct evidence in the record negates Opstein’s 
allegation that Lewis and Watson took the note with notice of a 
claim against it. 

Nonetheless, Opstein argues that there is enough 
circumstantial evidence in the record to create a factual 
question as to whether Lewis and Watson took the note without 
notice of a claim against it. In his brief, Opstein sets out the 
following proposition of law: 

Where circumstances regarding the negotiation of a 
promissory note give rise to the implication that the 
purchaser knew or should have known the assignor was a 
fiduciary of the promisor and of circumstances which 
draw into suspicion the validity of the note, a factual 
question is presented as to whether the purchaser is a 
holder in due course. 
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Brief for appellant at 2. In support of that proposition, Opstein 
cites American Jurisprudence 2d and case law from Nebraska 
and other jurisdictions. None of the authorities cited by Opstein 
set out or support the proposition as stated. However, the 
Uniform Commercial Code of Nebraska states that “[a] person 
has ‘notice’ of a fact when . . . from all the facts and 
circumstances known to him at the time in question he has 
reason to know that it exists.” Neb. U.C.C. § 1-201(25)(c) 
(Reissue 1980) (recodified under Neb. U.C.C. § 1-201(25)(c) 
(Reissue 1992)). The thrust of Opstein’s appeal is that from the 
facts and circumstances known to them at the time they 
purchased the note, Lewis and Watson had reason to know of 
the existence of a claim against the note. Thus, we review the 
circumstances in the record that, according to Opstein, present 
a factual question as to whether Lewis and Watson were holders 
in due course. We review the record in a light most favorable to 
Opstein and give him the benefit of all reasonable inferences 
deducible from the evidence. See Spittler v. Nicola, 239 Neb. 
972, 479 N.W.2d 803 (1992). 

Opstein contends that Lewis and Watson were put on notice 
that the note was suspect by the fiduciary relationship between 
Opstein and Farnham; by the fact that the proceeds of the note 
were directed to Farnham, who was in financial difficulty at the 
time; by the fact that the note was assigned the same day it was 
executed; and by the fact that Opstein, a wealthy man, would 
pay for legal services by promissory note instead of simply 
writing out acheck. 


(a) Fiduciary Relationship 

Lewis acknowledged that he knew that Farnham had in the 
past acted as an attorney for Opstein. That fact alone is of no 
import. “The purchaser has notice of a claim against the 
instrument when he has knowledge that a fiduciary has 
negotiated the instrument . . . in breach of duty.” Neb. U.C.C. 
§ 3-304(2) (Reissue 1980) (recodified under Neb. U.C.C. 
§ 3-307(b) (Reissue 1992)). Under § 3-304(4)(e) (Reissue 1980) 
(recodified under § 3-307(b) (Reissue 1992)), knowledge that 
any person negotiating the instrument is or was a fiduciary does 
not of itself give the purchaser notice of a defense or claim. The 
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comment pertaining to § 3-304(4)(e) (Reissue 1980) states that 
“mere notice of the existence of the fiduciary relation is not 
enough in itself to prevent the holder from taking in due course, 
and he is free to take the instrument on the assumption that the 
fiduciary is acting properly.” § 3-304 comment 5 (Reissue 
1980). See § 3-307 comment 2 (Reissue 1992) (mere notice of the 
fiduciary status and of the fact that the proceeds of the 
instrument are being used for the personal benefit of the 
fiduciary is not enough to put the taker on notice of a breach of 
fiduciary duty and does not give rise to any duty of 
investigation by the taker). Lewis, Watson, Farnham, and 
Opstein were mutual friends, or at least acquaintances. From 
the perspective of Lewis and Watson, the fiduciary relationship 
between Farnham and Opstein quite naturally would have 
affirmed, rather than undermined, the validity of the note. 


(b) Farnham’s Benefit 
There was nothing remarkable about the fact that Farnham 
was to benefit from the sale of the note. The note was executed 
to compensate Farnham for legal work performed for Opstein. 


(c) Timing of the Assignment 
If Farnham was in financial difficulty such that he needed to 
sell the Opstein note, there would be no reason for him to delay. 
There is nothing peculiar about Farnham’s desire to turn the 
note into cash as soon as possible. 


(d) Execution of a Promissory Note 

Opstein suggests that the use of a promissory note in this 
context was inherently suspect. Yet the record indicates that 
Opstein and Farnham had executed a virtually identical 
instrument the previous year to pay for the same types of legal 
expenses Outlined in the note at issue. Without engaging in 
speculation on financial planning, we simply point out that 
there might be any number of reasons why even a wealthy man 
might prefer to utilize some form of delayed payment for legal 
services. 


VI. CONCLUSION 
We find nothing in the circumstances of the assignment of 
the Opstein note that should have created reservations in the 
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minds of Lewis and Watson and thereby put them on notice that 
the note was subject to a claim by Opstein. As a result, we find 
no evidence in the record that presents a genuine issue of fact as 
to whether Lewis and Watson were holders in due course. 
Therefore, the judgment of the trial court granting the motion 
for summary judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. LARRY D. BARNETT, 
APPELLANT. 
511 N.W.2d 150 


Filed April 13,1993. No. A-92-282. 


1. Criminal Law: Affidavits: Appeal and Error. The requisite contents of poverty 
affidavits filed in criminal appeals are described in Neb. Rev. Stat. § 29-2306 
(Cum. Supp. 1992), without reference to Neb. Rev. Stat. § 25-2301 (Reissue 
1989). 

2. Criminal Law: Affidavits: Costs: Appeal and Error. For criminal appeals, in 
order to be effective for content, a poverty affidavit is valid if it satisfies one 
requirement: The affiant must state that he or she is unable by reason of poverty 
to pay the costs of the appeal. 

3. Police Officers and Sheriffs: Motor Vehicles: Search and Seizure: Probable 
Cause. When police officers have probable cause to believe that there is 
contraband inside an automobile that has been stopped on the road, the officers 
may conduct a warrantless search of the vehicle, even after it has been 
impounded and is in police custody. 

4. Search and Seizure: Motor Vehicles: Arrests: Probable Cause. Where probable 
cause exists for the arrest of an individual in a motor vehicle and at that time 
probable cause also exists to search the vehicle, then a search of the vehicle made 
at the police station a short time later is not unreasonable, even if made without a 
warrant. 

5. Search and Seizure: Motor Vehicles: Probable Cause. If probable cause justifies 
the search of a lawfully stopped vehicle, it justifies the search of every part of the 
vehicle and its contents that may conceal the object of the search. 

6. Search and Seizure: Search Warrants: Probable Cause. A warrantless search is 
not unreasonable if it is based on facts that would have justified the issuance of a 
warrant. 

7. Search Warrants: Affidavits. When a search warrant is obtained on the strength 
of an informant’s information, the affidavit in support of the issuance of the 
warrant must (1) set forth facts demonstrating the basis of the informant’s 
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knowledge of criminal activity and (2) establish the informant’s credibility. 

8. Search Warrants: Affidavits: Probable Cause. When considering an application 
for a search warrant based on information from an informant, the issuing 
magistrate must make a practical, commonsense decision whether, given the 
totality of the circumstances, there is a fair probability that contraband will be 
found in a particular place. 

9. Trial: Judgments. A general finding for a certain party warrants the conclusion 
that the trial court found in that party’s favor on all issuable facts. 


Appeal from the District Court for Douglas County: JOHN 
D. HarrTIGAN, JR., Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public Defender, and 
Kelly S. Breen for appellant. 


Don Stenberg, Attorney General, and Joseph P. Loudon for 
appellee. 


CONNOLLY, MILLER-LERMAN, and WRIGHT, Judges. 


CONNOLLY, Judge. 
I. INTRODUCTION 

This appeal arises from the conviction of the appellant for 
possession of a controlled substance. The appellant had filed a 
pretrial motion to suppress evidence seized during a warrantless 
search of his automobile at the police station. The record 
indicates that the trial court overruled the motion to suppress. 
On appeal, the appellant argues that the trial court erred in 
overruling the motion because there was no justification for the 
warrantless search of the automobile. The State argues, inter 
alia, that an informant had supplied information providing the 
police with probable cause to search the automobile for the 
evidence at issue. We affirm. 


II. FACTS 

At approximately 1 p.m. on June 26, 1991, a confidential 
informant called the Omaha police to report that the appellant, 
Larry D. Barnett, would be leaving his residence at 3817 
Saratoga Street and driving to the area of 30th Street and Ames 
Avenue to deliver crack cocaine. The record is unclear as to 
whether the informant was speaking from personal or 
secondhand knowledge. The informant claimed he had often 
seen Barnett stuff quantities of cocaine into the molding above 
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the driver’s seat of his car. We will discuss the background of the 
informant in more detail below in the section entitled 
“Analysis.” 

Police placed Barnett’s residence under surveillance. In the 
meantime, police ran a records check and discovered that 
Barnett’s driver’s license had been suspended. Barnett drove 
away from the house in a black Ford Thunderbird. Police 
stopped the car near 36th Street and Ames Avenue and arrested 
Barnett for driving under suspension. Barnett was taken to 
police headquarters, issued a criminal citation, and released. 

The car was impounded and towed to the police impound lot. 
At the impound lot, police searched the car. The officer who 
had fielded the call from the informant reached into the 
molding above the driver’s seat and found a small quantity of 
crack cocaine wrapped in newsprint. 

The police returned to Barnett’s residence and secured it 
while the events of the day—the informant’s call, the arrest, and 
the discovery of cocaine in the car—were incorporated into an 
application for a warrant to search Barnett’s residence. Prior to 
the arrival of officers with a search warrant, Barnett attempted 
to flee the premises, but was apprehended by police. After 
apprehending Barnett, police found a small quantity of cocaine 
wrapped in a gum wrapper resting on top of the grass in 
Barnett’s yard. Eventually, officers arrived with the warrant 
and searched the residence. A piece of brown paper covered 
with cocaine residue was found in Barnett’s bedroom. 

Barnett was charged with possession of a controlled 
substance under Neb. Rev. Stat. § 28-416(3) (Reissue 1989). He 
pled not guilty and filed a motion to suppress evidence seized 
during the searches of the car and the residence. The ruling of 
the trial court on the motion is not preserved in the record, but 
the record and the briefs of the parties indicate that the motion 
was overruled. The matter proceeded to trial. Barnett was 
convicted and sentenced for possession of a controlled 
substance. 


Ill. ASSIGNMENTS OF ERROR 
Barnett argues that the trial court erred in overruling his 
motion to suppress physical evidence seized as a result of (1) the 
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unlawful search of Barnett’s automobile and (2) the search of 
Barnett’s home. 


IV. STANDARD OF REVIEW 

On a question of law, an appellate court must reach a 
conclusion independent of that of the trial court. Nebraska 
Builders Prod. Co. v. Industrial Erectors, 239 Neb. 744, 478 
N.W.2d 257 (1992). 

Statutory interpretation is a matter of law. See State v. 
Katzman, 228 Neb. 851, 424 N. W.2d 852 (1988). 

In determining the correctness of a trial court’s ruling on a 
motion to suppress, an appellate court will uphold the trial 
court’s findings of fact unless those findings are clearly 
erroneous. State v. Pope, 239 Neb. 1009, 480 N.W.2d 169 
(1992). 

In deciding whether a trial court’s findings on a motion to 

- suppress are clearly erroneous, an appellate court recognizes 
the trial court as the trier of fact and takes into consideration 
that the trial court has observed the witnesses testifying 
regarding the motion. Jd. 


V. ANALYSIS 


1. JURISDICTION 

Before addressing Barnett’s assignments of error, we address 
a jurisdictional question raised by the State. 

This court does not acquire jurisdiction of an appeal unless 
within 30 days of the final order (1) timely notice is filed and (2) 
the required docket fee is paid. See Neb. Rev. Stat. § 25-1912 
(Cum. Supp. 1992). An indigent appellant in a criminal case can 
avoid paying the docket fee by filing a poverty affidavit within 
30 days of the final order. See Neb. Rev. Stat. § 29-2306 (Cum.: 
Supp. 1992) (a docket fee is waived in a criminal appeal if within 
30 days of sentencing the defendant files an affidavit stating 
that “he or she is unable by reason of poverty to pay the costs”). 
Instead of paying the docket fee, Barnett filed a poverty 
affidavit with his notice of appeal. 

The State argues that this court lacks jurisdiction to hear 
Barnett’s appeal because the appeal is supported by a poverty 
affidavit that does not strictly comply with Neb. Rev. Stat. 
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§ 25-2301 (Reissue 1989), the statute that authorizes in forma 
pauperis proceedings and outlines the contents of poverty 
affidavits for in forma pauperis proceedings. In relevant part, 
§ 25-2301 states that an appeal may be filed 
without prepayment of fees and costs or ssatitity) by a 
person who makes an affidavit that he or she is unable to 
pay such costs or give security. Such affidavit shall state 
the nature of the action, defense, or appeal and affiant’s 
belief that he or she is entitled to redress. 

Barnett’s affidavit reads as follows: 

The undersigned, being first duly sworn on oath, 
deposes and states that I am the defendant in the 
above-entitled cause of action; that I am completely 
without funds or property of any kind which I can use to 
defend myself; and that, therefore, I request that the costs 
and fees in connections [sic] with my case be charged to 
Douglas County, Nebraska, for the reason I am unable to 
pay said costs. 

Further, I request appointment of counsel to represent 
me and to advise me as to my rights under the law. 

In his affidavit, Barnett failed to state his belief that he was 
entitled to redress. Consequently, the affidavit does not strictly 
comply with § 25-2301, which requires that “[s]uch affidavit 
shall state the nature of the action, defense, or appeal and 
affiant’s belief that he or she is entitled to redress.” (Emphasis 
supplied.) 

While § 25-2301 applies to poverty affidavits in general, in 
§ 29-2306 the Legislature created a specific, explicit provision 
dealing with in forma pauperis criminal appeals. Regarding the 
content of a poverty affidavit in a criminal proceeding, 
§ 29-2306 sets out only one requirement: The affiant must state 
that “he or she is unable by reason of poverty to pay the costs” 
of the appeal. 

Section 29-2306 has been amended four times since the 
enactment in 1972 of Neb. Rev. Stat. § 25-2301 et seq. (Reissue 
1989), the statutes governing in forma pauperis proceedings. 
The Legislature has never incorporated into § 29-2306 the 
poverty affidavit requirements of § 25-2301. This fact becomes 
crucial to our analysis when we apply the longstanding rule of 
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statutory construction that a special statute takes precedence 
over a general statute because the special statute is a specific 
expression of legislative will concerning a particular subject. 
See Murphy v. Spelts-Schultz Lumber Co., 240 Neb. 275, 481 
N.W.2d 422 (1992). The distinction between the two statutes is 
further underscored in recent amendments to the Nebraska 
Supreme Court and Court of Appeals rules of practice and 
procedure, which refer to poverty affidavits filed pursuant to 
either § 29-2306 or § 25-2301 et seq. See Neb. Ct. R. of Prac. 
1A and 1G(1)b (rev. 1992). 

We hold that the requisite contents of poverty affidavits filed © 
in criminal appeals are described in § 29-2306, without 
reference to § 25-2301. For criminal appeals, in order to be 
effective for content, a poverty affidavit is valid if it satisfies 
one requirement: The affiant must state that he or she is unable 
by reason of poverty to pay the costs of the appeal. Barnett has 
satisfied this requirement. Therefore, this court has jurisdiction 
to hear his appeal. 

The State relies on our decision in State v. Martin, 2 NCA 
266 (1993), in arguing that this court lacks jurisdiction to hear 
Barnett’s appeal. The State’s argument fails because in Martin 
we incorrectly stated that § 25-230! sets out the contents 
required for poverty affidavits in criminal appeals. For the 
reasons discussed above, § 29-2306 sets out the contents 
required for poverty affidavits in criminal appeals. We note 
that the result in Martin would remain the same under our 
holding today. Even under § 29-2306 alone, appellant Martin’s 
affidavit was defective because he failed to state that he was 
unable to pay the costs of the appeal. 


2. SEARCH OF THE AUTOMOBILE 

The warrantless search of Barnett’s car at the police station 
was not conducted incident to an arrest, and it clearly exceeded 
the scope of an inventory search. Probable cause is the only 
possible justification for the search. 

If there was probable cause to search Barnett’s car at the 
scene of the arrest, then the search at the police station was 
constitutional. When police officers have probable cause to 
believe that there is contraband inside an automobile that has 
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been stopped on the road, the officers may conduct a 
warrantless search of the vehicle, even after it has been 
impounded and is in police custody. Michigan v. Thomas 458 
U.S. 259, 102 S. Ct. 3079, 73 L. Ed. 2d 750 (1982). Where 
probable cause exists for the arrest of an individual in a motor 
vehicle and at that time probable cause also exists to search the 
vehicle, then a search of the vehicle made at the police station a 
short time later is not unreasonable, even if made without a 
warrant. State v. McGuire, 218 Neb. 511, 357 N.W.2d 192 
(1984). If probable cause justifies the search of a lawfully 
stopped vehicle, it justifies the search of every part of the 
vehicle and its contents that may conceal the object of the 
search. Id. 

A warrantless search is not unreasonable if it is based on facts 
that would have justified the issuance of a warrant. United 
States v. Ross, 456 U.S. 798, 102 S. Ct. 2157, 72 L. Ed. 2d 572 
(1982). In the case at bar, the warrantless search was based on 
facts provided by an informant. Therefore, we apply the rules 
that govern issuance of a search warrant based on information 
provided by an informant. 

When a search warrant is obtained on the strength of an 
informant’s information, the affidavit in support of the 
issuance of the warrant must (1) set forth facts demonstrating 
the basis of the informant’s knowledge of criminal activity and 
(2) establish the informant’s credibility. State v. Utterback, 240 
Neb. 981, 485 N.W.2d 760 (1992). The issuing magistrate must 
make a practical, commonsense decision whether, given the 
totality of the circumstances, there is a fair probability that 
contraband will be found in a particular place. Id. 


(a) Basis of Knowledge 

The informant called police on June 26, 1991, to inform 
them that Barnett was preparing to leave his residence and drive 
to the area of 30th Street and Ames Avenue to sell crack 
cocaine. The informant told police that in the past Barnett had 
hidden cocaine in the molding above the driver’s seat of his car. 
The basis of the informant’s knowledge of Barnett’s plans and 
method of operation was his observation of previous drug 
transactions in which Barnett had been involved. The 
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informant told police that between the second week of May 
1991 and June 26 he had observed Barnett make at least three 
sales of cocaine from either his residence or his car. The 
informant claimed to have been in Barnett’s residence during 
the second week in May, where he witnessed a sale of cocaine by 
Barnett. The informant also said that Barnett used his own car 
and rental cars to make cocaine deliveries. 


(b) Credibility 

The informant knew from personal experience what cocaine 
looked like and how it was packaged. The informant had 
worked with the police for 1!/2 months prior to the arrest of 
Barnett. During that time, under the direct supervision of the 
police, the informant had made purchases of cocaine in 
powdered and crack form, which purchases led to two felony 
arrests. Perhaps most importantly, the informant was paid for 
his information only if the information proved to be accurate. 


(c) Fair Probability 

Although the order overruling the motion to suppress is not 
included in the record, we assume the trial court found that the 
information supplied by the informant provided the probable 
cause necessary to justify the search of Barnett’s car. See 
Carlson v. Nelson, 204 Neb. 765, 285 N.W.2d 505 (1979) 
(general finding for certain party warrants conclusion that trial 
court found in that party’s favor on all issuable facts). 

Barnett argues that the information of the informant would 
have been more fully corroborated if the police had allowed 
Barnett to proceed to 30th Street and Ames Avenue. That is 
true. However, even without further corroboration of the 
informant’s information, we do not find clearly erroneous the 
trial court’s determination that, given the totality of the 
circumstances, there was a fair probability that the police would . 
find crack cocaine hidden in Barnett’s car in the molding above 
the driver’s seat. Therefore, we affirm the judgment of the trial 
court overruling the motion to suppress the evidence seized 
during the search of Barnett’s car. 


VI. CONCLUSION 
We do not reach Barnett’s assignment of error regarding the 
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search of the house, nor do we reach the State’s question of 
whether Barnett raised timely objections to the evidence at 
issue. 

Barnett was charged and convicted of one count of 
possession of a controlled substance. The valid search of the car 
produced admissible evidence to support the charge and 
conviction. There is no need to address the issues raised by the 
subsequent search of Barnett’s house because the outcome of 
Barnett’s case is the same regardless of whether the warrant and 
search of the house were valid. 

We have affirmed the trial court’s judgment overruling the 
motion to suppress the cocaine seized from Barnett’s car. That 
evidence was admissible, so there is no need to address the 
question of whether Barnett raised a timely objection to its 
offer into evidence. Evidence seized from Barnett’s house is 
cumulative, and analysis of the timing of Barnett’s objections 
to that evidence would not affect the disposition of the case. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JOHN L. AUSTIN, APPELLANT. 
510 N.W.2d 375 


Filed April 13, 1993. No. A-92-377. 


1. Rules of Evidence. In proceedings where statutes embodying the rules of 
evidence apply, the admission of evidence is controlled by rule and not by 
judicial discretion, except where judicial discretion is a factor involved in 
determining admissibility. 

2. Trial: Rules of Evidence: Testimony: Prior Statements: Rebuttal Evidence. With 
respect to the requirements for admissibility under Neb, Evid. R. 801(4)(a)(ii), 
the declarant must testify at trial, the declarant must be subject to 
cross-examination concerning the statement, the statement offered must be 
consistent with the declarant’s testimony, and the statement must be offered to 
rebut acharge of recent fabrication. 

3. Rules of Evidence: Prior Statements. Under the language of Neb. Evid. R. 
801(4)(a)(i), a prior consistent statement is not hearsay. 
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4. Rules of Evidence: Prior Statements: Impeachment. The cases interpreting Neb. 
Evid. R. 801(4)(a)(ii) do not add an additional requirement to the effect that to 
be admissible, a prior consistent statement need predate an impeaching 
statement. 

5. Rules of Evidence: Prior Statements. Where a prior consistent statement is 
relevant and meets the statutory requirements of Neb. Evid. R. 801(4)(a)(ii), it is 
not rendered inadmissible because it was made after the impeaching statement. 

6. Criminal Law: Trial: Juries: Evidence: Appeal and Error. In a jury trial of a 
criminal case, an erroneous evidential ruling results in prejudice to a defendant 
unless the State demonstrates that the error was harmless beyond a reasonable 
doubt. 


Appeal from the District Court for Lancaster County, PAUL 
D. MERRITT, JR., Judge, on appeal thereto from the County 
Court for Lancaster County, J. PATRICK MCARDLE, Judge. 
Judgment of District Court reversed, and cause remanded. 


Dennis R. Keefe, Lancaster County Public Defender, for 
appellant. 


Don Stenberg, Attorney General, and Marilyn B. 
Hutchinson for appellee. 


CONNOLLY, MILLER-LERMAN, and WRIGHT, Judges. 


MILLER-LERMAN, Judge. 

Appellant, John L. Austin, was charged with assault in the 
third degree, Neb. Rev. Stat. § 28-310(1)(b) (Reissue 1989), and 
carrying a concealed weapon, Neb. Rev. Stat. § 28-1202 
(Reissue 1989). Following trial on April 13, 1990, a jury of the 
county court for Lancaster County found Austin guilty of 
assault in the third degree and not guilty of carrying a concealed 
weapon. Following the submission of posttrial motions, the 
county court set aside the jury verdict as against the weight of 
the evidence. The State appealed to the district court for 
Lancaster County, which reversed the judgment and remanded 
the cause. On July 3, 1991, the county court reinstated the 
verdict of guilty on the assault charge and fined Austin $100. 
Austin appealed to the district court, which affirmed the 
conviction. This appeal followed. For the reasons recited 
below, we reverse the judgment and remand the cause. 

On appeal, Austin claims that the district court erred (1) in 
approving the evidentiary ruling of the trial court which 
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excluded testimony of witness Patricia King, regarding a prior 
consistent statement and (2) in finding that the evidence was 
sufficient to establish Austin’s guilt beyond areasonable doubt. 


FACTS 

A review of the record for facts relevant to this appeal shows 
that Austin appeared in county court on December 8, 1989, to 
request an extension of time to pay a fine. It appears that Austin 
is something of a court-watcher and is known to Lancaster 
County court and city government personnel. Austin is a 
veteran, is familiar with firearms, and has four guns. On 
December 8, when he went to the courthouse, he was dressed in 
combat boots, overalls, a jacket, a vest, and “my Colt .45.” 
Austin stated that when he wears this outfit, neither the jacket 
nor the vest conceals the weapon. Austin said he leaves his gun 
in the holster because he does not “believe in taking it out and 
flashing it around and stuff like that.” The clip was not in the 
gun the morning of December 8, and Austin had placed a red 
bandanna where the clip would normally be. Following his 
appearance, Austin was denied his request for an extension of 
time to pay fines and was ordered to sit out his traffic fines and 
costs in the county jail. 

After the courtroom proceedings, Robert LaRocca, a public 
service officer with the Lincoln Police Department, was 
directed to take Austin and two other individuals, Anthony 
Martin and David Costephens, to jail. LaRocca followed the 
three prisoners to the jail elevator. LaRocca testified that while 
in the elevator he asked the three prisoners for their weapons. 
LaRocca testified that Austin gave him three knives and that 
then they all stepped off the elevator. LaRocca stated he then 
noticed that “there was a little black inlay around the right side 
underneath [Austin’s] vest,” so he asked Austin what it was. 
LaRocca’s trial testimony continued as follows: 

Q And how did he respond? 

A Well, I took my eyes off him and looked at the other 
two prisoners, and when I came back to look at him, he 
had a .45. Come straight up saying, “It’s my .45,” and 
kept it coming straight up towards my head. 

Q And when you said you looked at the other two 
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prisoners, you glanced away at them, is that right? 

A Yes. 

Q And you glanced back at Mr. Austin, and that’s when 
you saw him with the gun? 

A Yes. 

Q And which hand did he have the gun in? 

A Inhis right hand. 

Q And did you see the barrel of the gun? 

A Yes, I did. 

Q And where was the barrel pointed? 

A Right towards my head. 

Q Now, when he brought this gun up, did he bring it up, 
straight up in front of him? 

A Straight in front of me. 

Q Okay. Was he facing you at that time? 

A Yes, he was. 

Q How far away was he? 

A Just about two feet. 

Q Okay. And what did you do at that point? 

A At that point I grabbed the barrel of the weapon and 
shoved it up into the air. 

Q Okay. Did Mr. Austin still have a hold on that when 
you grabbed it and pushed it up in the air? 

A Yes, he did. 

Q Did you attempt to take that — that gun from him? 

A Yes. 

Q Did he resist you in that attempt? 

A Yes, he was still holding on to it when I tried to snap it 
out of his hand. 

Q When you saw the gun pointed at you, were you 
frightened of it? 

A Yes, I was. 

After the episode with Austin, LaRocca prepared an incident 
report. According to the report, he asked for weapons, was 
given Austin’s knives, noticed a “pouch” on Austin’s hip, and 
asked what was in the pouch. LaRocca wrote that Austin told 
LaRocca it was a “.45.” LaRocca then wrote, “Itold... subject 
[Austin] I need to take weapon from him... .” The report did 
not indicate that Austin put up any resistance. 
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Martin testified that he was in the courtroom while Austin 
was there on December 8, 1989, and was transported with 
Austin. Martin did not notice the gun until LaRocca 
commented on it. Martin stated that Austin gave the gun to 
LaRocca with the barrel pointing toward LaRocca’s belly, but 
that there was nothing unusual about the way Austin handed 
the gun to LaRocca and that Austin offered no resistance. 
Martin stated the gun was given to LaRocca by Austin with a 
“friendly hand.” 

Costephens testified that he was in the courtroom with 
Austin and noticed that Austin was wearing a gun belt with a 
gun in the holster in the courtroom. Costephens testified that he 
knew the gun was not loaded because there was a red bandanna 
stuck where the clip goes. At trial, Costephens testified as 
follows: 

Q Okay. When you were going down the elevator, did 
you see if Mr. Austin had anything in his hand? 

AHe hada briefcase. 

Q You got off the elevator; the officer asked if you had 
any knives, is that what you said? 

A Uh-huh. 

Q And what happened? 

A Me and another kid said that we didn’t have none. 
And John took out three knives. And the officer said, 
“What’s that on your hip?” John said, “It’s nothing, just 
my .45.” And the officer said that he needed to have it. 
John reached down, undid the holster, pulled the gun out 
and attempted to hand it to the officer. 

Q What do you mean attempted to hand it to the 
officer? 

A He just pulled it out and was going to hand it to him. 

Q Did he hand it to the officer? 

A Yes, he did. 

Q Did you — how close were you to the officer and Mr. 
Austin when this happened? 

A About three feet away. 

Q Was anything obstructing your view? 

ANo. 

Q Did you ever see Mr. Austin point that gun at the 
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officer’s head? 
ANo, I didn’t. 
Q Did you ever see any struggle between the officer and 
Mr. Austin over the gun? 
ANo. 
Investigator Dennis Duckworth was recalled as a rebuttal’ 
witness by the State. Duckworth stated that he had interviewed 
Costephens on December 8, 1989, and that Costephens never 
told Duckworth he had seen a holster, gun belt, or weapon on 
Austin in the courtroom or while on the elevator. Duckworth 
testified as follows: 
When I interviewed Mr. Costphens [sic], I asked him if at 
any time he had observed a gun, a gun belt on Mr. Austin, 
and he said no. They were in the courtroom together; 
they’d ridden down the elevator together. And the first 
time that he had seen it was outside the control room when 
PSO LaRocca had asked about the weapons. 

Duckworth testified that he had prepared a report to the same 

effect. The report was not admitted into evidence. 

The defense called Patricia King as a surrebuttal witness. 
King is an investigator for the public defender’s office. As part 
of her investigation for the public defender’s office, King 
testified that she had contacted Costephens on February 8, 
1990. At trial, King was asked the following question: 

Q Did you specifically read to Mr. Costephens from 
Officer Duckworth’s report the following: “Both Martin 
and Costephens said they did not notice that Austin was 
wearing a gun belt or holster or seen [sic] the weapon on 
him in the time that they were in court or when they came 
down the elevator until LaRocca mentioned it”? Did you 
read that statement to Mr. Costephens on February 8th? 

A Yes, I believe that’s acorrect statement. ... 

When King was asked to tell the jury what Costephens’ 
response to Duckworth’s statement was, the State objected on 
the grounds of hearsay. 

’ A bench conference was conducted. The defense made the 
following offer of proof: 

MR. KEEFE: .. . [I]f Ms. King were allowed to testify . 

. She would testify that after she read the quotation, 
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which I just mentioned from Officer Duckworth’s report, 
Mr. Costephens said to her immediately after she finished 
reading the quotation, “Well, I noticed the holster and 
when he came into the courtroom, I seen he had a bandana 
stuck in where his clip’s supposed to be, and just hanging 
out of it.” And Patty King said, “He had a bandana in the 
holster?” And he said, “In the clip, where the clip goes in 
the 45.” And Patty said, “Oh, you could actually see the 
45.” And he said, “Well, seen the grip of it.” She said, 
“You saw the grip?” And he said, “Umm-umm.” Patty 
said, “The holster is kind of like a fold-over holster?”, and 
he said, “Yeah.” And she said, “And you can still see it?” 
And he said, “Part of it, yeah. He had a red bandana 
sticking out of it.” That’s the end of the offer of proof. 
The court sustained the objection. 


PRIOR CONSISTENT STATEMENT 

On appeal, Austin argues that it was prejudicial error for the 
trial court to have excluded King’s testimony about her 
interview with Costephens, which testimony amounted to a 
prior consistent statement by Costephens that Austin was 
plainly wearing a gun in the courtroom and, because the 
bandanna was stuck where the clip goes, that the gun was not 
loaded. A review of the record shows that Costephens testified 
at trial that Austin wore the gun with the red bandanna in it to 
the courtroom. Costephens was cross-examined by the State as 
follows: 

Q And isn’t it true that you told Officer Duckworth 
when he asked you about that that you did not notice Mr. 
Austin wearing a gun belt or holster or seeing the weapon 
on him during the time you were in the court [room] or 
when you came down the elevator until Officer LaRocca 
mentioned it? 

A No. I told him that I did see one before going into the 
courtroom. 

Q You didn’t tell — you — you didn’t tell Officer — 
Officer Duckworth that you never saw it before he pulled 
it out? 

A Yeah, I did. 


STATE v. AUSTIN 723 
Citeas 1 Neb. App. 716 


This line of cross-examination implied that Costephens’ 
recollection was not reliable and that his trial testimony had 
been recently fabricated. As noted above, Duckworth was 
called to rebut Costephens’ testimony. Duckworth testified that 
Costephens never told him that he had seen a holster, gun belt, 
gun, or bandanna prior to LaRocca’s mentioning a gun to 
Austin. Defense counsel then called King as a surrebuttal 
witness to testify as to Costephens’ statement to her of 
February 8, 1990, which was consistent with his trial testimony. 
Costephens’ statement to King was prior to trial and consistent 
with his trial testimony. As noted above, the State objected to 
King’s proffered testimony as hearsay and, after an offer of 
proof, the objection was sustained. 

On appeal, the district court found that King’s proffered 
testimony was hearsay and did not fall within any exception to 
the hearsay rule. The district court further ruled that if King’s 
proffered testimony were considered a prior consistent 
statement, as argued by the defense, it was inadmissible under 
Neb. Evid. R. 801(4)(a)(ii), Neb. Rev. Stat. § 27-801(4)(a)(ii) 
(Reissue 1989), because it is a “statement subsequent to any 
implied plan or contrivance.” (Emphasis in original.) With 
respect to this comment by the district court, this court 
understands the district court to mean that Costephens’ 
statement to King on February 8, 1990, was made after his 
statement to Duckworth on December 8, 1989, and, therefore, 
was not a prior consistent statement. The district court also 
ruled that “the determination of the admissibility of evidence 
generally rests within the said discretion of the trial court.” As 
recited more fully below, contrary to the district court’s 
conclusions, this court holds that the proffered testimony was 
not hearsay, that it was admissible as a prior consistent 
statement, that its admission was not discretionary, and that the 
exclusion of King’s proffered testimony was not harmless error. 

The law is clear that in proceedings where statutes 
embodying the rules of evidence apply, the admission of 
evidence is controlled by rule and not by judicial discretion, 
except where judicial discretion is a factor involved in 
determining admissibility. State v. Coleman, 239 Neb. 800, 478 
N.W.2d 349 (1992); State v. Schwartz, 239 Neb. 84, 474 N.W.2d 
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461 (1991); State v. Messersmith, 238 Neb. 924, 473 N.W.2d 83 
(1991). The controlling rule of evidence applicable to this case is 
the prior consistent statement rule, which reads as follows: 

(4) A statement is not hearsay if: 

(a) The declarant testifies at the trial or hearing and is 
subject to cross-examination concerning the statement, 
and the statement is . . . (ii) consistent with his testimony 
and is offered to rebut an express or implied charge 
against him or recent fabrication or improper influence or 
motive.... 

Neb. Evid. R. 801. 

With respect to the requirements for admissibility under rule 
801(4)(a)(ii), the declarant must testify at trial, which 
Costephens did. The declarant must be subject to 
cross-examination concerning the statement, which 
Costephens was. The statement offered must be consistent with 
the declarant’s testimony, which it was. The statement must be 
offered to rebut a charge of recent fabrication, which it was. 
The proffer of evidence made clear that the requirements for 
admission of King’s testimony as a prior consistent statement 
were met. Furthermore, under the language of rule 
801(4)(a)(ii), a prior consistent statement is not hearsay. State v. 
Gregory, 220 Neb. 778, 371 N.W.2d 754 (1985). It has been 
observed that “[a] prior consistent statement may be accorded 
substantive use only if it is used to rebut an express or implied 
charge [of recent fabrication, and] impeachment of the witness 
is a precondition.” (Emphasis in original.) 4 Jack B. Weinstein 
& Margaret A. Berger, Weinstein’s Evidence 4 801(d)(1)(B)[01] 
(1992). See, also, State v. Smith, 241 Neb. 311, 488 N.W.2d 33 
(1992). In the instant case, King’s testimony was offered as 
substantive evidence presented to rebut a charge of recent 
fabrication. 

On appeal, the district court remarked that the statement 
may have been offered “not for the truth of the matter asserted 
and, therefore, not hearsay. If admitted, a limiting instruction 
would have been required.” The district court’s remark is 
inconsistent with the use of prior consistent statements under 
the Nebraska rules of evidence. It can be observed that 
Nebraska’s evidence rule regarding prior consistent statements, 
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found at rule 801(4)(a)(ii), is the same as the corresponding 
federal rule of evidence, Fed. Evid. R. 801(d)(1)(B), and it has 
been held that the Nebraska rule is subject to the same 
interpretation. State v. Packett, 206 Neb. 548, 294 N.W.2d 605 
(1980). See, also, State v. Johnson, 220 Neb. 392, 370 N.W.2d 
136 (1985). The current prior consistent statement rule varies 
from the traditional usage of prior consistent statements, as the 
notes to the advisory committee on the proposed federal rules 
of evidence show. Those notes state: 
Prior consistent statements traditionally have been 
admissible to rebut charges of recent fabrication or 
improper influence or motive but not as substantive 
evidence. Under the rule they are substantive evidence. 
The prior statement is consistent with the testimony given 
on the stand, and, if the opposite party wishes to open the 
door for its admission in evidence, no sound reason is 
apparent why it should not be received generally. 
Fed. R. Evid. 28 U.S.C. at 773 (1988). 

The Nebraska Supreme Court Committee on Practice and 
Procedure has also observed: “{Proposed rule 801(4)(a)(ii)] 
admitting prior consistent statements of a witness substantively 
is limited to the standard ‘recent fabrication’ limitation. The 
substantive use of such evidence . . . changes Nebraska law... .” 
Proposed Neb. Evid. R. 801(d)(1)(B) cmt. (Tentative Draft 
1973). Thus, under the current prior consistent statement rule, 
the statement is received as substantive evidence and need not 
be accompanied by a limiting instruction. 

Although all the statutory requirements for admission of the 
prior consistent statement were met, the district court found the 
proffered statement inadmissible because it was made after the 
impeaching statement. In so ruling, the district court relied on 
State v. Johnson, 220 Neb. at 400-01, 370 N.W.2d at 142, in 
which it was stated as follows: 

If an attack on a witness’ credibility through use of an 
inconsistent statement is accompanied by, or interpretable 
as, a charge of a plan or contrivance to give false 
testimony, proof of a prior consistent statement before the 
plan or contrivance was formed tends “strongly to 
disprove that the testimony was the result of contrivance . 
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... It is for the judge to decide whether the impeachment 

amounts to acharge of contrivance... .” 
We interpret this remark in Johnson to mean that a statement 
which agrees with trial testimony made before an impeaching 
statement tends to disprove contrivance. We do not read this 
remark to add an additional requirement to rule 801(4)(a)(ii), 
such as the district court did, to the effect that to be admissible, 
the prior consistent statement need predate the impeaching 
statement. Under the language of the rule, the prior consistent 
statement need predate only the trial testimony with which it is 
consistent. 

Altering statutory evidentiary rules by adding additional 
requirements for admissibility is disfavored. The U.S. Supreme 
Court recently observed in a case involving a different rule of 
evidence that “[t]o respect [the] determination [of Congress], 
we must enforce the words that it enacted. . . . This Court 
cannot alter evidentiary rules merely because litigants might 
prefer different rules in a particular class of cases.” United 
States v. Salerno, U.S. ___, 1128S. Ct. 2503, 2507, 120 
L. Ed. 2d 255 (1992). 

The district court’s additional requirement to rule 
801(4)(a)(ii) is not supported by the statute or case law. Indeed, 
relevant case law is to the contrary. In Packett, the Nebraska 
Supreme Court cited United States v. Scholle, 553 F.2d 1109 
(8th Cir. 1977), cert. denied 434 U.S. 940, 98 S. Ct. 432, 54 L. 
Ed. 2d 300, with approval. In Scholle, an appellate challenge 
was made to the admission of a prior consistent statement made 
after the impeaching remark. The U.S. Court of Appeals for 
the Eighth Circuit found the prior consistent statement 
admissible and specifically held that “[t)his court has rejected 
the proposition that to be admissible, prior consistent 
statements must have been made prior to the impeaching 
statements, noting that ‘this seems an unnecessary 
refinement.’ ” 553 F.2d at 1122. We agree with this holding of 
the U.S. Court of Appeals for the Eighth Circuit. We therefore 
conclude that where a prior consistent statement is relevant, 
State v. Gregory, 220 Neb. 778, 371 N.W.2d 754 (1985), and 
meets the statutory requirements of rule 801(4)(a)(ii), it is not 
rendered inadmissible because it was made after the impeaching 
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statement. The exclusion of King’s testimony regarding 
Costephens’ prior consistent statement was error. 


PREJUDICE 

On appeal, the State argues that appellant has the furan of 
demonstrating that prejudice resulted from the trial court’s 
erroneous ruling and that, in any event, the exclusion of King’s 
testimony regarding Costephens’ prior consistent statement 
was harmless error. We do not agree with the State’s standard 
requiring a reversal or the suggested outcome. The law is well 
settled that “{iJn a jury trial of a criminal case, an erroneous 
evidential ruling results in prejudice to a defendant unless the 
State demonstrates that the error was harmless beyond a 
reasonable doubt.” State v. Drinkwalter, 242 Neb. 40, 49, 493 
N.W.2d 319, 325 (1992). Accord, State v. Coleman, 239 Neb. 
800, 478 N.W.2d 349 (1992); State v. Cox, 231 Neb. 495, 437 
N.W.2d 134 (1989). Accordingly, prejudice to appellant will be 
-_presumed unless the State persuades the appellate court to the 
contrary. 

In an effort to persuade this court that the exclusion of King’s 
proffered testimony was harmless error, the State argues that 
the statement, if admitted, would not have rehabilitated 
Costephens, that the substance of the proffered testimony was 
cumulative, and that the proffered testimony was unnecessary 
because the jury appears to have believed some of Costephens’ 
trial testimony, as shown by Austin’s acquittal on the charge of 
carrying a concealed weapon. In response, appellant argues 
that the admission of the proffered testimony is relevant to 
whether LaRocca was threatened in a menacing manner and to 
rehabilitate Costephens, a key witness whose testimony relates 
to the assault charge. 

This court has carefully reviewed the record. We note the fact 
that Austin was acquitted on the charge of carrying a concealed 
weapon. At the center of the trial were LaRocca and Austin, the 
testimony of whom is in conflict. LaRocca testified that he did 
not see the Colt .45 until after the prisoners were off the jail 
elevator and that then he was assaulted by Austin. Austin 
testified essentially that his Colt .45 was obvious and that he 
handed it over to LaRocca in a nonthreatening manner. Two 
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other eyewitnesses, Martin and Costephens, testified. The 
testimony of these witnesses was no doubt important to the jury 
in assessing the competing versions of events as recounted by 
LaRocca and Austin. When Costephens’ credibility was put in 
doubt by the suggestion of recent fabrication, the value of his 
testimony fell into question. The defense, under the prior 
consistent statement rule, was entitled to attempt to rehabilitate 
Costephens and let the jury thereafter evaluate his testimony. 
See United States v. Scholle, 553 F.2d 1109 (8th Cir. 1977), cert. 
denied 434 U.S. 940, 98 S. Ct. 432, 54 L. Ed. 2d 300. Austin was 
denied this testimonial right. This court notes that Costephens’ 
direct testimony was consistent with Austin’s testimony that 
Austin handed over the gun without incident. The unanswered 
attack on Costephens’ credibility effectuated an attack on 
Costephens’ recitation of events relevant to the assault charge. 
Had the prior consistent statement been allowed, the defense 
would have had an additional, arguably believable, witness 
contradicting LaRocca’s testimony. LaRocca’s testimony 
contained many inconsistencies which the trial judge identified 
in setting aside the verdict. The prior consistent statement of 
Costephens may well have been important to the jury in 
weighing the totality of the evidence. 

This court notes that Chapman v. California, 386 U.S. 18, 87 
S. Ct. 824, 17 L. Ed. 2d 705 (1967), is frequently cited for the 
standard outlining the harmless error rule. Chapman involved a 
case where the prosecutor’s argument and the trial court’s 
instructions repeatedly impressed on the jury the defendant’s 
failure to testify and suggested that because of this failure, the 
inferences drawn from the State’s evidence had to be interpreted 
in favor of the State. The U.S. Supreme Court held that the trial 
court erred in allowing comment to be made regarding a 
defendant’s right to be silent. The defendants were entitled to a 
“trial free from the pressure of unconstitutional inferences.” 
386 U.S. at 26. The error was harmful because it affected a 
substantial right, and the State had failed to prove it was 
harmless. 

In cases of improper admission of evidence, it is well settled 
that an evidentiary ruling will be harmless “when a defendant’s 
conviction is supported by overwhelming evidence which has 
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been properly admitted or admitted without objection.” State 
v. Coleman, 239 Neb. at 814, 478 N.W.2d at 358. Our review of 
the record does not show overwhelming evidence to support a 
conviction of third degree assault. In the instant case, Austin 
was convicted of third degree assault, which consists of 
“(t]hreaten{ing] another in a menacing manner.” 
§ 28-310(1)(b). LaRocca testified that he did not see the gun 
until the prisoners were off the elevator, and when he saw it, he 
was frightened, although his incident report does not so state. 
Austin’s testimony contradicted LaRocca’s version of events. 
The testimony of Martin was that Austin handed LaRocca the 
gun with a “friendly hand.” Had Costephens’ prior consistent 
statement come in regarding the obviousness of Austin’s gun in 
the courtroom—heralded by a red bandanna in the clip—the 
jury may have reached a different conclusion as to the threat 
and charged assault. As the Nebraska Supreme Court recently 
observed in evaluating the harmfulness of an erroneous 
evidentiary ruling, “We cannot determine how the jury in this 
case would have evaluated the remaining evidence if” its 
evaluation had been limited to proper evidence. State v. 
Drinkwalter, 242 Neb. 40, 49, 493 N.W.2d 319, 326 (1992). 
“Likewise, we cannot determine the effect on the jury” had 
other testimony been stricken. /d. After reviewing the record 
carefully, we are unable to say that the error of excluding the 
proffered testimony of Costephens’ prior consistent statement 
was harmless beyond a reasonable doubt. 

In view of our conclusions regarding the admissibility of 
evidence, we do not reach appellant’s assignment of error 
regarding the sufficiency of the evidence. The judgment is 
reversed and the cause remanded. 

REVERSED AND REMANDED. 
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STATE OF NEBRASKA, APPELLEE, V. VERONICA A. CANIGLIA, 
APPELLANT. 
510N.W.2d 372 


Filed April 13,1993. No. A-92-413. 


1. Motions to Suppress: Appeal and Error. In determining the correctness of a trial 
court’s ruling on a motion to suppress, an appellate court will uphold the trial 
court’s findings of fact unless those findings are clearly erroneous. 

. In deciding whether a trial court’s findings on a motion to 
suppress are clearly erroneous, an appellate court recognizes the trial court as 
the trier of fact and takes into consideration that the trial court has observed the 
witnesses testifying regarding the motion. 

3. Police Officers and Sheriffs: Search and Seizure. The consent to search given by 
a third party is valid if the consent was obtained from a third party who 
possessed common authority over or other sufficient relationship to the 
premises or effects sought to be inspected and it was reasonable for the officer to 
believe that the person consenting to the search had the authority over the 
property to be searched to give valid consent. 


Appeal from the District Court for Douglas County: 
DONALD J. HAMILTON, Judge. Reversed and remanded. 


Thomas M. Kenney, Douglas County Public Defender, and 
Kelly S. Breen for appellant. 


Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellee. 


CONNOLLY, MILLER-LERMAN, and WRIGHT, Judges. 


MILLER-LERMAN, Judge. 

Appellant, Veronica A. Caniglia, was convicted at a bench 
trial of possession of a controlled substance, a Class IV felony, 
‘see Neb. Rev. Stat. § 28-416(3) (Reissue 1989), and sentenced 
to 1 year’s imprisonment in the Nebraska Center for Women. 
Caniglia brings this appeal asserting the trial court erred by (1) 
denying her motion to suppress physical evidence obtained as a 
result of a warrantless search of Caniglia’s makeup purse and 
(2) admitting the evidence obtained as a result of the warrantless 
search at trial. See State v. Schwartz, 239 Neb. 84, 474 N.W.2d 
461 (1991). Caniglia asserts that the search of her makeup purse 
was carried out without her consent and in violation of the 
Fourth Amendment of the Constitution of the United States 
and articleI, § 7, of the Constitution of Nebraska. 
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For the reasons recited below, we reverse the rulings of the 
trial court and remand the cause. 


FACTS 

This case arose out of the stop of a van in which Caniglia was 
a passenger. The van was stopped on August 19, 1991, by two 
Omaha police officers in response to a radio call regarding a 
van prowling in the area of 63d and Sahler Streets in Omaha. 
Following the stop, one of the police officers received the 
consent of William Sickler, the driver, to search the van. In the 
course of the search, the police found a blue makeup purse 
under the passenger seat of the van where Caniglia had been 
sitting. Controlled substances were found in the makeup purse. 
Caniglia filed a motion to suppress. The motion to suppress was 
limited to the controlled substances found inside Caniglia’s 
makeup purse during the search. 

A suppression hearing was held on November 26, 1991. 
Officer Thomas Muller was the sole witness who testified at the 
suppression hearing. Officer Muller testified that he and 
Officer Shane Farrow stopped the van in which Caniglia was a 
passenger following a radio call regarding a yellow van with 
Iowa license plates prowling in the area of 63d and Sahler 
Streets. The stop occurred shortly after midnight. Officer 
Farrow requested identification from the male driver while 
Officer Muller requested identification from the female 
passenger, Caniglia. Caniglia did not have any identification, 
and she gave Officer Muller a name which proved to be 
fictitious. After obtaining the correct identification of both 
parties, Officer Farrow explained the reason for the stop to the 
driver and asked the driver, who was also the owner of the van, 
if the officer could search the van. The driver consented to the 
search. While Officer Farrow sought the driver’s consent and 
proceeded to search the van, Officer Muller questioned 
Caniglia. Officer Muller testified that Officer Farrow 
discovered a makeup purse under the passenger seat where 
Caniglia had been sitting. According to the arrest report 
prepared by Officers Farrow and Muller, which is in evidence, | 
“Officer Farrow was searching the vehicle and found on the 
floor of the passenger side a blue make up bag which contianed 
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[sic]” controlled substances. The property report, also in 
evidence, refers to item No. 9 as being “1 blue make up bag, 
misc. items.” Under the heading entitled “Remarks,” the 
property report reads: “All items found in a blue make up bag 
which was located under seat she was sitting in.”’ Officer Farrow 
did not obtain Caniglia’s consent prior to searching her makeup 
purse. Caniglia was subsequently charged with possession of a 
controlled substance. The driver of the van was not. The trial 
court denied the motion to suppress. 

Caniglia waived her right to a jury trial, and the case was 
submitted for trial to the bench on February 14, 1992. The 
matter was submitted to the trial court based essentially on 
various police reports which were offered as exhibit 1 at the 
trial. At trial, Caniglia renewed her objection to the admission 
of evidence procured from the search. The objection was 
overruled, and the evidence was received for consideration by 
the court. The trial court found appellant guilty of possession 
of a controlled substance and imposed a sentence of 1 year’s 
imprisonment in the Nebraska Center for Women at York. 

In determining the correctness of a trial court’s ruling on a 
motion to suppress, an appellate court will uphold the trial 
court’s findings of fact unless those findings are clearly 
erroneous. State v. Hicks, 241 Neb. 357, 488 N.W.2d 359 
(1992), cert, denied No. 92-916, 1992 WL 370064 (U.S. Mar. 22, 
1993); State v. Thomas, 240 Neb. 545, 483 N.W.2d 527 (1992); 
State v. Pope, 239 Neb. 1009, 480 N.W.2d 169 (1992); State v. 
Masat, 239 Neb. 849, 479 N. W.2d 131 (1992); State v. Coleman, 
239 Neb. 800, 478 N.W.2d 349 (1992). 

In deciding whether a trial court’s findings on a motion to 
suppress are clearly erroneous, an appellate court recognizes 
the trial court as the trier of fact and takes into consideration 
that the trial court has observed the witnesses testifying 
regarding the motion. State v. Pope, supra; State v. Melton, 
239 Neb. 790, 478 N.W.2d 341 (1992). 

The U.S. Supreme Court has addressed the constitutional 
validity of third-party consent in the Fourth Amendment 
context on various occasions. Although the Supreme Court has 
placed restrictions on the admissibility of evidence obtained 
pursuant to consent given by a third party, it has not considered 
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a case directly on point. In United States v. Matlock, 415 U.S. 
164, 171, 94S. Ct. 988, 39 L. Ed. 2d 242 (1974), the Court held 
that the consent to search given by a third party is valid if the 
consent was “obtained from a third party who possessed 
common authority over or other sufficient relationship to the 
premises or effects sought to be inspected.’ However, the 
Supreme Court has specifically held that officers must act 
reasonably in their belief that a person consenting to a search 
has the authority over the property to be searched to give valid 
consent. //linois v. Rodriguez, 497 U.S. 177, 110 S. Ct. 2793, 
111 L. Ed. 2d 148 (1990). Cf. U.S. v. Ruiz, 935 F.2d 982 (8th Cir. 
1991) (holding that the consent to search given by a third party 
was valid where the defendant owner had abandoned his 
ownership interest). 

Nebraska case law regarding the scope of a third party’s 
consent to search a vehicle is limited. As in Matlock, the 
Nebraska Supreme Court has held that third-party consent toa 
search is valid when “permission to search was obtained from a 
third party who possessed common authority over or other 
sufficient relationship to the premises or effects sought to be 
inspected.” State v. Van Ackeren, 194 Neb. 650, 657, 235 
N.W.2d 210, 215 (1975) (citing United States v. Matlock, supra; 
Frazier v. Cupp, 394 U.S. 731, 89S. Ct. 1420, 22 L. Ed. 2d 684 
(1969)). In Van Ackeren, the defendant’s girl friend consented 
to the search of her vehicle. The search revealed a suitcase 
containing property belonging to both the defendant and his 
girl friend. Evidence obtained during the search was used 
against the defendant at trial. The fact that the suitcase in Van 
Ackeren was used by and contained clothing belonging to both 
the defendant and his girl friend for a trip they expected to take 
together was viewed as giving the girl friend common authority 
over or a sufficient relationship to the suitcase and was an 
important factor in the decision approving the search. 

The case at bar is distinguishable from Van Ackeren because 
Caniglia’s makeup purse was not an item which police officers 
could reasonably believe belonged to a male driver or which a 
male driver would possess a sufficient relationship to or 
common authority over. The item searched was not of an 
ambiguous character, and indeed, Officer Muller described the 
item discovered as a makeup purse, which he referred to during 
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the suppression hearing variously as a “make-up purse” and 
“make-up kit.” According to the police reports and the officer’s 
testimony, Caniglia’s makeup purse was found under the 
passenger seat “she was sitting in” and was consistently 
associated with her. Based on this record, under Jilinois v. 
Rodriguez, supra, the officers did not reasonably believe that 
the makeup purse belonged to the driver or that he had 
authority over the property. The driver was not charged with 
possession of a controlled substance. 

In State v. Zachodni, 466 N.W.2d 624 (S.D. 1991), a South 
Dakota highway patrol trooper performed a search of a truck 
after receiving consent from the driver, John Zachodni. The 
trooper searched Linda Zachodni’s purse without obtaining her 
consent and found marijuana. The South Dakota Supreme 
Court held that a husband does not “have common authority or 
joint control over his wife’s purse.” Jd. at 628. The court noted 
that it would have been ‘“‘unreasonable” for the trooper to 
believe otherwise. /d. Similarly, in the instant case, it would 
have been unreasonable for the officers to believe that the 
driver had common authority or joint control over Caniglia’s 
makeup purse. See State v. Zachodni, supra. 


CONCLUSION 
A careful review of the record in the case at bar shows that 
the driver did not have a sufficient relationship to or common 
authority or joint control over Caniglia’s makeup purse to give 
a valid consent for the search. The officers could not 
reasonably have believed Caniglia’s makeup purse was the 
property of the male driver, the makeup purse did not contain 
the driver’s belongings, and the record does not support the 
proposition that Caniglia had abandoned her makeup purse. 
Since the officers failed to obtain Caniglia’s consent prior to 
searching her makeup purse, the motion to suppress the 
evidence obtained in the unlawful search should have been 
granted. Thus, the decisions of the trial court denying the 
motion to suppress and overruling the objection to the evidence 
obtained from the search at trial were clearly erroneous and are, 
therefore, reversed, and the cause is remanded. 
REVERSED AND REMANDED. 
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STATE OF NEBRASKA, APPELLEE, V. PAUL CAMOMILLI, APPELLANT. 
S11 N.W.2d 155 


Filed April 20, 1993. No. A-92-676. 


1, Sentences: Time. Any court which imposes a sentence for a criminal offense may 
reduce such sentence within 120 days after (1) the sentence is imposed or 
probation is revoked or (2) receipt by the court of a mandate issued upon 
affirmance of the judgment or dismissal of the appeal. No hearing shall be 
required concerning any request for reduction denied under Neb. Rev. Stat. 
§ 29-2308.01 (Reissue 1989). 

2. Sentences: Time: Appeal and Error. The filing of a motion to reconsider 
sentence, made pursuant to the provisions of Neb. Rev. Stat. § 29-2308.01(1) 
(Reissue 1989), does not toll the time within which a notice of appeal must be 
filed under the provisions of Neb. Rev. Stat. § 25-1912(1) (Cum. Supp. 1992). 

3. Motions for New Trial: Verdicts: Time: Appeal and Error. Neb. Rev. Stat. 
§ 25-1912 (Cum. Supp. 1992) states that there are only two situations in which 
the running of the time for filing a notice of appeal shall be terminated. Those 
two conditions are (1) if a motion for new trial is filed pursuant to Neb. Rev. 
Stat. § 25-1143 (Reissue 1989) within 10 days after the verdict or (2) the filing of 
a motion to set aside the verdict pursuant to Neb. Rev. Stat. § 25-1315.02 
(Reissue 1989) within 10 days after the receipt of the verdict. 

4. Courts: Jurisdiction: Appeal and Error. The enactment of Neb. Rev. Stat. 
§ 29-2308.01 (Reissue 1989) in no way alters the jurisdictional significance of the 
act of filing a notice of appeal. Under Neb. Rev. Stat. § 25-1912(3) (Cum. Supp. 
1992), filing a notice of appeal, together with payment of fees unless fees are 
waived for cause, removes jurisdiction of the cause from the district court to the 
appellate court. 

5. Sentences. Neb. Rev. Stat. § 83-1,105 (Reissue 1987) provides that the 
sentencing court may “[f]ix the minimum and maximum limits of the sentence, 
but the minimum limit fixed by the court shall not be less than the minimum 
provided by law nor more than one-third of the maximum term, and the 
maximum limit shall not be greater than the maximum provided by law.” 


Appeal from the District Court for Seward County: BRYCE 
Bartu, Judge. Affirmed. 
Peter K. Blakeslee for appellant. 


Don Stenberg, Attorney General, and Joseph P. Loudon for 
appellee. 


SIEVERS, Chief Judge, and HANNON and Irwin, Judges. 


IRWIN, Judge. 
INTRODUCTION 
Paul Camomilli has filed this appeal for the purpose of 
contesting the sentence that was imposed. Appellant contends 
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that the sentence is excessive. 

On April 22, 1991, appellant was charged by the Seward 
County Attorney with one count of possession of cocaine, see 
Neb. Rev. Stat. § 28-416(3) (Reissue 1989), and one count of 
false reporting, see Neb. Rev. Stat. § 28-907 (Reissue 1989). On 
May 18, 1992, appellant pled guilty to the drug charge, and the 
false information charge was dismissed. On July 6, appellant 
was sentenced to aterm of imprisonment of not less than 20 nor 
more than 60 months. The maximum possible penalty for this 
crime, which is a Class IV felony, is 5 years’ imprisonment and a 
$10,000 fine. Neb. Rev. Stat. § 28-105 (Reissue 1989). 

On July 9, appellant filed a motion for reduction of sentence 
pursuant to Neb. Rev. Stat. § 29-2308.01 (Reissue 1989). A 
hearing on the motion to reduce sentence was begun on August 
3. Appellant’s attorney requested a 2-week continuance to 
obtain a letter from appellant’s employer indicating that he had 

_a job waiting for him. The hearing on the motion to reduce the 
sentence was continued until August 17. 

On August 4, while the motion to reduce sentence was 
pending, appellant filed his notice of appeal and deposited a 
cash bond and docket fee in the district court for Seward 
County. 

Appellee filed a motion for summary dismissal or, in the 
alternative, for summary affirmance pursuant to the rules of 
the Nebraska Court of Appeals. The basis of the motion for 
summary dismissal was the contention by the State that because 
the motion to reduce sentence was still pending in the trial 
court, there was no final order from which the defendant could 
appeal, and this court, therefore, lacked jurisdiction. The basis 
for the motion for summary affirmance was that appellant’s 
sentence was not clearly untenable and did not deny a just result 
under the circumstances. This court denied both parts of the 
summary motions. 

For the reasons discussed below, we find that this court does 
have jurisdiction. We affirm the sentence as not being excessive. 


ANALYSIS 
Jurisdiction. 
The first question that must be answered is whether or not we 
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have jurisdiction to decide this appeal. The problem presented 
by this appeal is distinct from prior cases decided by appellate 
courts in this state. This unique factual situation occurred 
because appellant filed a motion to reduce sentence prior to 
filing his notice of intent to pursue an appeal. Of further 
importance is the fact that no ruling had been made on the 
motion to reduce sentence prior to appellant’s filing his notice 
of appeal. It should be noted that, as one can compute from the 
facts recited above, appellant did file his notice of appeal within 
30 days of his sentencing. 

Appellant filed his motion to reduce sentence pursuant to 
§ 29-2308.01, which states: 

Any court which imposes a sentence for a criminal 
offense may reduce such sentence within one hundred 
twenty days after (1) the sentence is imposed or probation 
is revoked or (2) receipt by the court of a mandate issued 
upon affirmance of the judgment or dismissal of the 
appeal. No hearing shall be required concerning any 
request for reduction denied under this section. 

The filing of a motion to reconsider sentence, made pursuant 
to the provisions of § 29-2308.01(1), does not toll the time 
within which a notice of appeal must be filed under the 
provisions of Neb. Rev. Stat. § 25-1912(1) (Cum. Supp. 1992). 
State v. Flying Hawk, 227 Neb. 878, 420 N. W.2d 323 (1988). 

Section 25-1912 states quite clearly that there are only two 
situations in which the running of the time for filing a notice of 
appeal shall be terminated. Those two conditions are (1) if a 
motion for new trial is filed pursuant to Neb. Rev. Stat. 
§ 25-1143 (Reissue 1989) within 10 days after the verdict or (2) 
the filing of a motion to set aside the verdict pursuant to Neb. 
Rev. Stat. § 25-1315.02 (Reissue 1989) within 10 days after the 
receipt of the verdict. 

Given the above case law and applicable statutes, it is crystal 
clear that appellant in this case had to file his notice of appeal 
within 30 days of his sentencing regardless of the fact that he 
had filed a motion for reduction of sentence. If he had not done 
so, this court would have been without the power to hear the 
appeal, since the appeal would have been filed after the 
statutorily provided time, 30 days. 
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The State argues that the filing of the motion to reduce 
sentence renders the judgment of the district court not final. It 
relies on State v. Shaw, 202 Neb. 766, 277 N.W.2d 106 (1979); 
State v. Weidner, 192 Neb. 161, 219 N.W.2d 742 (1974); and 
State v. Taylor, 179 Neb. 42, 136 N.W.2d 179 (1965). What the 
State gleans from these cases is that an order ‘such as this 
sentencing order is not appealable because “ ‘ “action is 
required to dispose of the cause pending [and] the order is 
interlocutory and not final.” ’ ” Brief for appellee at 6. The 
State contends that “[iJn this case, at the time the appeal was 
purportedly perfected, there still remained at the trial-court 
level the issue of sentence reduction. . . . The most sensible 
course would result were one to await resolution of the motion 
to reduce sentence and appeal from that decision.” Brief in 
support of motion for summary dismissal or, in the alternative, 
for summary affirmance at 6. The State goes on to provide an 
alternative for appellant: “Furthermore, the defendant is not 
without a remedy. He still has the option to file a post 
conviction motion and raise the question of sentencing in that 
proceeding.” Jd. at 7. 
State v. Spotted Elk, 227 Neb. 869, 420 N.W.2d 707 (1988), 
provides guidance in this situation. Spotted Elk involved the 
filing of a motion to reduce sentence after the notice of appeal 
had been filed. In that respect, it is distinct from the instant 
case, but it is a distinction without a difference. The Nebraska 
Supreme Court stated in Spotted Elk: 
[T]he enactment of § 29-2308.01 in no way alters the 
jurisdictional significance of the act of filing a notice of 
appeal. Under subsection (3) of § 25-1912, filing a notice 
of appeal, together with payment of fees unless fees are 
waived for cause, removes jurisdiction of the cause from 
the district court to thiscourt.... 

227 Neb. at 875, 420 N.W.2d at 712. This statement seems clear 

that the act of filing a notice of appeal and the depositing of fees 

vests jurisdiction in the appellate court. 

The State argues that Spotted Elk does not deal with the 
instant situation. The State says, “Thus . . . the statement 
simply means that if one has not filed a motion to reduce 
sentence, a timely filing of a notice of appeal, together with a 
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deposit of fees, vests jurisdiction in an appellate court.” Brief in 
support of motion for summary dismissal or, in the alternative, 
for summary affirmance at 6. 

The Nebraska Supreme Court made no such distinction. The 
Supreme Court stated in Spotted Elk that the enactment of 
§ 29-2308.01 in no way alters the jurisdictional significance of 
the act of filing the notice of appeal. This statement means that 
the filing of a notice of appeal from a judgment of conviction 
and sentence invokes the jurisdiction of the appellate court and 
removes jurisdiction from the district court. Once the notice of 
appeal was filed, the district court was without power to further 
act in regard to this case. 

To recap, we find that this court has jurisdiction to decide 
this appeal. We further specifically find that the fact that a 
motion to reduce sentence was filed prior to the filing of a 
notice of appeal does not act as a barrier to this court’s receiving 
jurisdiction of the case when a notice of appeal is filed. We 
reject the contention of the State that appellant’s remedy in this 
situation is to bring a postconviction action. Once appellant 
filed his notice of appeal within 30 days, as he is required to do 
by statute and case law, the district court was without authority 
to decide the motion to reduce sentence. Appellant did what 
was necessary and was the only course of action that he could 
take, given the circumstances as they existed. 


Excessive Sentence. 

At the time of sentencing, appellant was 27 years of age, was 
employed by a newspaper as a pressman, and had recently 
married. He has a history of chemical dependency. When a 
sentence imposed by a court is within statutorily prescribed 
limits, an appellate court will not disturb the sentence unless 
there has been an abuse of discretion. Appellant contends that 
the sentence imposed is excessive. Appellant cooperated with 
law enforcement authorities in an effort to obtain a more 
favorable plea agreement in this case. The agreement was that 
appellant would cooperate with the police and arrange for three 
‘purchases of controlled substances under the supervision of law 
enforcement authorities. If appellant completed these 
transactions, he would escape felony charges. Appellant made 
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two buys, then withdrew from the agreement, giving as the 
reasons the stress of undercover work and the resulting anxiety 
and depression. 

Appellant has a preexisting criminal history, including a 
felony forgery conviction at age 17 and a driving while 
intoxicated charge. He was placed on probation for both 
offenses and did not successfully complete either probation. He 
was incarcerated on the forgery charge after his probation was 
revoked. 

Since the trilogy of State v. Reynolds, 242 Neb. 874, 496 
N.W.2d 872 (1993); State v. Riley, 242 Neb. 887, 497 N.W.2d 23 
(1993); and State v. Philipps, 242 Neb. 894, 496 N.W.2d 874 
(1993), it appears that there are two questions, and only two 
questions, to ask in determining if a sentence is excessive. 

The first question is whether or not the minimum portion of 
appellant’s indeterminate sentence is in excess of the statutorily 
provided amount. Neb. Rev. Stat. § 83-1,105 (Reissue 1987) 
provides that the sentencing court may “([f]ix the minimum and 
maximum limits of the sentence, but the minimum limit fixed 
by the court shall not be less than the minimum provided by law 
nor more than one-third of the maximum term, and the 
maximum limit shall not be greater than the maximum 
provided by law.” 

The instant case involved a Class IV felony, which allows for 
a maximum term of 5 years. The longest minimum sentence 
could therefore not be more than one-third of 5 years, or 20 
months. The minimum portion of appellant’s sentence is 20 
months. Therefore, the minimum portion of appellant’s 
indeterminate sentence is not excessive as defined in Reynolds, 
Riley, and Philipps. 

The second question deals with the maximum portion of 
appellant’s sentence. Whether or not this portion of a sentence 
is excessive is simply determined by looking at the maximum 
sentence provided by law. In this case, the maximum penalty 
provided by law is 5 years. Therefore, the maximum portion of 
appellant’s indeterminate sentence is not excessive. 
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CONCLUSION 
We find that there is no abuse of discretion on the trial court’s 
part. Therefore, the sentence is affirmed. 
AFFIRMED. 


LINCOLN LUMBER COMPANY, A NEBRASKA CORPORATION, 
APPELLEE, V.GARY J. ELSTON, APPELLANT. 
LINCOLN LUMBER COMPANY, A NEBRASKA CORPORATION, 
APPELLEE, V. GARY J. ELSTON AND KAREN K. ELSTON, 
APPELLANTS. 

511 N.W.2d 162 


Filed April 27, 1993. Nos. A-91-907, A-91-1000. 


1. Courts: Jurisdiction: Appeal and Error. Once an appeal has been perfectedto an 
appellate court, the district court has no jurisdiction to enter orders until the 
cause is remanded. 

2. Judgments: Appeal and Error. If a judgment is not superseded, it is effective 
notwithstanding the appeal. 

3. Debtors and Creditors: Homesteads: Liens: Courts: Abandonment. If the value 
of the judgment debtor’s interest in the homestead after the deduction of all valid 
liens is less than the amount of the homestead exemption, the district court can 
prohibit a sale upon execution of the homestead property until the judgment 
debtor’s interest exceeds the amount of the homestead exemption or the 
homestead is abandoned. 

4. Judgments: Property: Police Officers and Sheriffs. Executions are a process of 
the court, issued by the clerk and directed to the sheriff. 

5. Judgments: Debtors and Creditors: Property: Real Estate: Police Officers and 
Sheriffs. The officer to whom a writ of execution is delivered is to proceed to 
levy the same upon the goods and chattels of the debtor, and if no goods or 
chattels can be found, against the debtor’s real estate. 

6. Judgments: Property: Police Officers and Sheriffs: Words and Phrases. “To 
levy” is to do the acts by which a sheriff sets apart and appropriates, for the 
purpose of satisfying the command of a writ of execution, a part or the whole of 
a defendant’s property. 

7. Judgments: Debtors and Creditors: Property: Police Officers and Sheriffs: 
Agents. In levying the execution, the sheriff is acting as an agent of the law, and 
not as an agent of the judgment creditor. 

8. Judgments: Property. The right to have an execution issued is a valuable right, 
for this is the only means provided by law to enforce the judgment. This right can 
only be taken away by some act done in compliance with law. It can never be 
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taken away by anything less. 

9. Courts: Jurisdiction: Judgments: Property. Courts of general jurisdiction, such 
as the district courts, have the inherent power to do all things necessary for the 
administration of justice within the scope of their jurisdiction. This includes 
supervisory power over their process and the power to stay temporarily 
execution on judgments rendered by them when necessary to accomplish the 
ends of justice and prevent injustice. 


Appeal from the District Court for Lancaster County: 
WILLIAM D. BLUE, Judge. Affirmed. 


Kimberly D. Mueller, of Jeffrey, Hahn & Hemmerling, P.C., 
for appellant Gary J. Elston. 


Douglas D. DeLair, of DeLair and DeLair, for appellee. 
SreEveRS, Chief Judge, and HANNON and Irwin, Judges. 


HANNON, Judge. 

This opinion considers two appeals concerning Lincoln 
Lumber Company’s (Lincoln Lumber) attempt to execute a 
judgment it holds against Gary J. Elston on the home owned by 
Gary and his wife, Karen K. Elston. A chronological summary 
of the litigation between the parties is necessary to an 
understanding of the issues presented by these appeals. 


BACKGROUND 

The Elstons purchased Lot 2, Block 6, Hillcrest Heights, 
Lancaster County, Nebraska, on August 31, 1978, and took 
title as joint tenants. The Elstons have lived at this residence 
since 1978. On December 4, 1978, the Elstons mortgaged this 
property to the First Federal Savings and Loan Association of 
Lincoln. Gary’s evidence shows that as of September 5, 1991, 
the mortgage lien on the home was $50,788.94. 

By quitclaim deed dated March 16, 1985, and recorded May 
12, 1986, the Elstons conveyed the home to Karen. On 
November 4, 1987, Lincoln Lumber obtained a judgment of 
$194,690.31 against Gary in a case designated as docket 389, 
page 152, of the Lancaster County District Court. (For 
convenience, we will refer to this action as the creditor’s 
judgment.) The creditor’s judgment is final, and its validity is 
not questioned in this appeal. Lincoln Lumber sued the Elstons 
to set aside the quitclaim deed in a separate case designated as 
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docket 445, page 95, of the Lancaster County District Court. 
(For convenience, we will refer to this as either the fraudulent 
conveyance decree or the fraudulent conveyance action.) On 
February 25, 1991, the district court entered a decree against the 
Elstons, setting aside the quitclaim deed to Karen as a 
fraudulent conveyance. The Elstons appealed this decree, but 
did not supersede the judgment. After a motion for new trial 
was overruled, the notice of appeal was filed with the district 
court on July 18, 1991, and it is separately docketed in this 
court as case No. A-91-733. That appeal is still pending in this 
court. 


CURRENT PROCEEDINGS 

On March 1, 1991, Karen filed an application pursuant to the 
“Occupants and Claimants Act,” Neb. Rev. Stat. §§ 76-301 
through 76-311 (Reissue 1990), in which she claimed an interest 
in the home for payments she had made for interest, taxes, and 
improvements. On March 19, Gary and Karen filed a claim for 
a homestead exemption. Both of these documents were filed in 
the fraudulent conveyance action. No attempt was made to 
bring either of these filings to a hearing. Defense counsel did, 
however, ask the judge at a September 5, 1991, hearing to take 
judicial notice of the pleadings in the fraudulent conveyance 
action. 

On July 10, 1991, Lincoln Lumber filed a praecipe for 
execution on the judgment against Gary in the action involving 
the creditor’s judgment. On July 18, Gary filed a motion to 
quash that execution, together with an “Advice and Notice to 
the Court.” In that document, Gary advised the court of the 
filing of the praecipe for execution, the appeal of the fraudulent 
conveyance decree, the claim for exempt property under Neb. 
Rev. Stat. §§ 25-1503 and 25-1556 (Reissue 1989), Karen’s 
claim under the Occupants and Claimants Act, and his claim 
for a homestead exemption. A hearing on the motion to quash 
was held in the district court on September 5, 1991. 

After an evidentiary hearing, the district court overruled the 
motion to quash, but found that Gary was entitled to a 
homestead exemption in the amount of $10,000 from the 
proceeds of the sale of the home. The court refused to consider 
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Karen’s claim under the Occupants and Claimants Act. Both 
Gary and Karen filed a notice of appeal in the fraudulent 
conveyance action (case No. A-91-1000 in this court), but only 
Gary filed a notice of appeal in the action involving the 
creditor’s judgment (case No. A-91-907 in this court). The brief 
was filed in this court on Gary’s behalf only. 


ASSIGNMENTS OF ERROR 
Gary assigns the following errors: (1) “{T]Jhe District Court 
erred in refusing to consider the effect which Karen Elston’s 
claim under the Occupants [and] Claimants Act had on the 
Motion to Quash” and (2) the district court erred in finding that 
the motion to quash should be overruled. 


CASE NO. A-91-1000 

The two appeals involved in this action were consolidated for 
briefing, argument, and decision. That procedure causes 
confusion in this case. Only one hearing was held in the district 
court, but two references to the fraudulent conveyance action 
were made in that proceeding. The first reference occurred 
when defense counsel asked the court to take judicial notice of 
the pleadings in the fraudulent conveyance action. The second 
reference is contained in the district court’s order overruling 
Gary’s motion to quash. Most of the evidence introduced at the 
hearing below had no purpose except to prove Karen’s claim. 
The court recited the appealed status of the fraudulent 
conveyance action in its order and noted that Karen’s claim 
under the Occupants and Claimants Act was filed in the 
fraudulent conveyance action. The judge concluded that he - 
could not consider Gary’s arguments concerning the Occupants 
and Claimants Act. Once an appeal has been perfected to an 
appellate court, the district court has no jurisdiction to enter 
orders until the cause is remanded. State v. Spotted Elk, 227 
Neb. 869, 420 N.W.2d 707 (1988). The district court did not 
have jurisdiction over the fraudulent conveyance action at that 
time, and the court properly refused to take action in that case. 
The district court’s decision not to consider anything in the 
fraudulent conveyance action is affirmed. The remainder of 
this opinion is concerned with the action involving the creditor’s 
judgment. Thus, the issue becomes whether the district court 
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was correct in overruling Gary’s motion to quash the execution. 


CASE NO. A-91-907 

Gary contends that the motion to quash should have been 
granted because Karen’s claim under the Occupants and 
Claimants Act reduces the value of his interest in the property 
to less than the $10,000 homestead exemption. In summary, 
Gary’s evidence tends to establish that at the time of the 
hearing, the home had a fair market value of $102,000 and that 
it was subject to a mortgage lien of $50,788.94, leaving a net 
value of $51,211.06. Karen’s claim is based upon her allegations 
that during the time she held title to the real estate by herself she 
paid taxes and assessments, paid interest, placed improvements 
upon the property, paid insurance, and made mortgage 
payments, which together totaled $76,005.70. Gary argues that 
Karen’s claim should be treated as a lien that has the effect of 
reducing his interest in the real estate. He maintains that the 
mortgage lien and Karen’s lien plus the homestead exemption 
exceed the value of the home and that, therefore, Lincoln 
Lumber’s execution should be quashed. 

If a judgment is not superseded, it is effective 
notwithstanding the appeal. Production Credit Assn. of the 
Midlands v. Schmer, 233 Neb. 785, 448 N.W.2d 141 (1989); 
Creighton v. Keith, 50 Neb. 810, 70 N.W. 406 (1897). Thus, for 
purposes of this case, the decree setting aside the quitclaim deed 
to Karen is effective. Without that deed, Karen still owns 
one-half of the real estate subject to a mortgage, but of course, 
Gary’s one-half will be subject to the mortgage and Lincoln 
Lumber’s judgment lien. Gary argues that even if only one-half 
of the assessments and improvements contained in Karen’s 
claim under the Occupants and Claimants Act are allowed, the 
value of his interest is still less than his homestead exemption. 

Before determining whether Gary’s motion to quash should . 
have been granted, we simply note that there is at least a 
possibility that Karen has a valid claim under the Occupants 
and Claimants Act, which claim would affect the value of 
Gary’s homestead. Furthermore, the validity of Karen’s claim 
could possibly be litigated for its effect upon the value of the 
homestead. These issues are not properly presented by the 
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record. Therefore, we will not be considering either issue in this 
opinion. 


STATUTORY PROCEDURE FOR 
PROTECTING THE HOMESTEAD 

Neb. Rev. Stat. §§ 40-101 through 40-116 (Reissue 1988) 
provide the procedures by which a judgment debtor may 
protect his or her homestead interest. Section 40-102 provides 
that the homestead may be selected from the separate property 
of the husband or, with the consent of the wife, from her 
separate property. Section 40-105 provides that when an 
execution for the enforcement of a judgment is levied upon the 
lands of the head of the family, the head of the family may at 
any time prior to confirmation of the sale, apply to the district 
court to determine whether the lands are exempt as a homestead 
and, if so, the value thereof. Section 40-106 provides that the 
application must show the fact of the execution, the name of the 
judgment creditor, the facts that give rise to the homestead 
exemption, and the value of the homestead. Neither Gary’s 
application for the homestead exemption, Karen’s application 
under the Occupants and Claimants Act, the motion to quash, 
nor the “Advice and Notice to the Court” contain the 
information required under § 40-106. Section 40-107 provides 
for a notice of hearing and requires that the hearing on the 
debtor’s application be held either before or at the hearing on 
the confirmation of the sale. Section 40-108 requires the court 
to determine whether the land is subject to a homestead 
exemption and, if it is, the value of the homestead. 


CASE LAW 

These statutes also provide for those situations where the 
homestead can be divided. However, in the case of an indivisible 
homestead, no bid may be taken upon the sale unless the bid 
exceeds the amount of the homestead exemption. § 40-111. 
These statutes do not specifically state what the court should do 
if it determines that the value of the judgment debtor’s interest 
in the property is Iess than the value of the homestead 
exemption. However, in Sanne v. Sanne, 167 Neb. 683, 94 
N.W.2d 367 (1959), the defendant filed an application pursuant 
to § 40-105, and the Supreme Court found that the value of her 
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interest was less than $2,000 (the statutory value of the 
homestead exemption at the time). In Sanne, the trial court had 
entered a judgment dissolving the levy of execution by the 
sheriff and had ordered him not to sell the property. The trial 
court had also permanently enjoined the plaintiff and the 
sheriff from levying execution against the judgment debtor’s 
home. The Nebraska Supreme Court modified the injunction 
to comply with the following rule: 
“That the decree of the district court perpetually enjoining 
the appellants from attempting to satisfy their judgments 
by judicial sale of said homestead premises should be so 
modified as to permit appellants, at any time, to move the 
court for a vacation of such injunction on showing that 
the appellee, still owning the legal title to said premises, 
had permanently abandoned the premises as a homestead, 
or that said premises had appreciated in value so that the 
interest of the appellee therein had become of a greater 
value than $2,000.” 
Sanne, 167 Neb. at 686-87, 94 N.W.2d at 370. 

Under Sanne, if the value of the judgment debtor’s interest in 
the homestead after the deduction of all valid liens is less than 
the amount of the homestead exemption, the district court can 
prohibit a sale upon execution of the homestead property until 
the judgment debtor’s interest exceeds the amount of the 
homestead exemption or the homestead is abandoned. The 
above-mentioned statutes provide the procedures for litigating 
the validity, the amount, and the priority of any liens which 
would affect the value of Gary’s homestead interest. However, 
he failed to use those procedures in this case. 

Lincoln Lumber filed a “Praecipe for Writ of Execution,” 
stating that it believed that Gary had personal property and an 
interest in specifically described real estate, that is, the home 
that Gary claims as his homestead. A week later, Gary filed a 
motion to quash the praecipe or, in the alternative, the writ of 
execution. It should be noted that §§ 40-105 and 40-106 
provide that the head of the household may apply to the court 
when an execution is levied on the homestead. The record fails 
to show whether anything was done by either the clerk or the 
sheriff as a result of Lincoln Lumber’s praecipe. If the statutory 
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procedure for execution on a judgment is considered, Gary 
prematurely filed his motion for relief. 

Executions are a process of the court, issued by the clerk and 
directed to the sheriff. Neb. Rev. Stat. § 25-1501 (Reissue 
1989). The officer to whom a writ of execution is delivered is to 
proceed to levy the same upon the goods and chattels of the 
debtor, and if no goods or chattels can be found, against the 
debtor’s real estate. Neb. Rev. Stat. § 25-1518 (Reissue 1989). 
To levy is “{t]o do the acts by which a sheriff sets apart and 
appropriates, for the purpose of satisfying the command of a 
writ of execution, a part or the whole of a defendant’s 
property.” Burkett v. Clark, 46 Neb. 466, 472, 64 N.W. 1113, 
1115 (1895). In levying the execution, the sheriff is “acting as an 
agent of the law, and not as an agent of the judgment creditor.” 
Credit Bureau of Broken Bow, Inc. v. Moninger, 204 Neb. 679, 
685, 284 N.W.2d 855, 859 (1979). 


CONCLUSION 

In this case, the sheriff had not yet levied upon the Elstons’ 
home when Gary filed his motion to quash. It cannot be 
presumed that the sheriff will levy upon property that is exempt 
from execution. If the sheriff levies upon personal property 
that is exempt, a debtor can resort to the statutory procedures 
outlined in chapter 25, article 15, of the Nebraska Revised 
Statutes. If a sheriff levies upon the debtor’s homestead, the 
debtor can seek protection under the statutes listed above. 

“The right to have an execution issued is a valuable right, for 
this is the only means provided by law to enforce the judgment. 
This right can only be taken away by some act done in 
compliance with law. It can never be taken away by anything 
less.” Halmes v. Dovey, 64 Neb. 122, 124-25, 89 N.W. 631, 632 
(1902). The Nebraska statutes do not list a motion to quash as a 
means of protecting the debtor’s exempt property. Of course, 
courts of general jurisdiction, such as the district courts, have 
the inherent power to do all things necessary for the 
administration of justice within the scope of their jurisdiction. 
This includes supervisory power over their process and the 
power to temporarily stay execution on judgments rendered by 
them when necessary to accomplish the ends of justice and 
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prevent injustice. Wassung v. Wassung, 136 Neb. 440, 286 N.W. 
340 (1939). However, in this case, if Gary has homestead rights 
to protect, the statutes provide an adequate procedure for 
protecting his homestead if it is levied upon. The trial court 
properly denied the motion to quash. The court’s judgment in 
docket 389, page 152 (case No. A-91-907), denying Gary’s 
motion to quash, is affirmed. The court’s judgment in docket 
445, page 95 (case No. A-91-1000), refusing to take action due 
to the pending appeal, is also affirmed. 
AFFIRMED. 


v 


Mary A. GATEWOOD, APPELLANT, V. LAVORA V. POWELL, 
APPELLEE. 
SIIN.W.2d 159 


Filed April 27, 1993. No. A-91-932. 


1. Summary Judgment: Appeal and Error. When reviewing an order sustaining a 
motion for summary judgment, an appellate court views the evidence in a light 
most favorable to the party opposing the motion and gives that party the benefit 
of allreasonable inferences deducible from the evidence. 

2. Judgments: Appeal and Error. In cases involving issues of law, an appellate 
court has an obligation to reach an independent conclusion irrespective of the 
determination made by the court below. 

3. Political Subdivisions Tort Claims Act: Limitations of Actions. Two sections of 

the Political Subdivisions Tort Claims Act specifically address lawsuits for acts 

by employees of political subdivisions. Lawsuits based on acts occurring after 

May 13, 1987, are controlled by Neb. Rev. Stat. § 13-920 (Reissue 1991), which 

requires that a claim be filed within 1 year and which contains an explicit 2-year 

statute of limitations for bringing a lawsuit, § 13-920(3). Lawsuits for acts by 
employees of political subdivisions which occurred before May 13, 1987, are 

controlled by Neb. Rev. Stat. § 13-921 (Reissue 1991). 

:_____. Neb. Rev. Stat. § 13-919 (Reissue 1991) provides: “(1) Every 
claim against a political subdivision permitted under the Political Subdivisions 
Tort Claims Act shall be forever barred unless within one year after such claim 
accrued the claim is made in writing to the governing body. Except as otherwise 
provided in this section, all suits permitted by the act shall be forever barred 
unless begun within two years after such claim accrued. . . . (5) This section and 
section 25-213 shall be the only statutes of limitations applicable to tort claims as 
defined in the act.” 
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5. Statutes. In the absence of anything indicating to the contrary, statutory 
language is to be given its plain and ordinary meaning; when the words of a 
statute are plain, direct, and unambiguous, no interpretation is necessary or will 
be indulged to ascertain their meaning. 

6. Statutes: Legislature: Intent. As a series or collection of statutes pertaining to a 
certain subject matter, statutory components of an act, which are in pari 
materia, may be conjunctively considered and construed to determine the intent 
of the Legislature so that different provisions of the act are consistent, 
harmonious, and sensible. 

7, Statutes: Presumptions: Legislature: Intent. A court will, if possible, give effect 
to every word, clause, and sentence of a statute, since the Legislature is 
presumed to have intended every provision of a statute to have a meaning. 

8. Statutes. A court cannot, under the guise of its power of construction, rewrite a 
statute, supply omissions, or make other changes, and this is particularly true 
where it appears that some matter was intentionally omitted. 

9. Political Subdivisions Tort Claims Act: Negligence: Limitations of Actions. A 
negligence action brought against an employee of a political subdivision for acts 
occurring prior to May 13, 1987, is controlled by the 4-year statute of limitations 
found in Neb. Rev. Stat. § 25-207(2) (Reissue 1989). 


Appeal from the District Court for Douglas County: JoHN 
E. CLARK, Judge. Reversed and remanded. 


John C. Lindsay, of Lindsay & Lindsay, for appellant. 


James E. Fellows, Deputy Omaha City Attorney, and Paul 
C. Pennington for appellee. 


CONNOLLY, MILLER-LERMAN, and WRIGHT, Judges. 


MILLER-LERMAN, Judge. 

Mary A. Gatewood, appellant, filed a negligence action on 
February 1, 1991, against LaVora V. Powell (Beaunea), 
appellee, in the district court for Douglas County claiming 
damages as a result of an automobile accident which occurred 
on February 4, 1987. At the time of the accident, Powell was on 
duty as a police officer employed by the city of Omaha. Powell 
was sued individually and was named as the only defendant. 
Powell moved for summary judgment, claiming that the action 
was time barred. The district court granted the motion and 
dismissed the action. This appeal followed. For the reasons 
recited below, we reverse the district court’s judgment. 

When reviewing an order sustaining a motion for summary 
judgment, an appellate court views the evidence in a light most 


GATEWOOD v. POWELL 751 
Cite as 1 Neb. App. 749 


favorable to the party opposing the motion and gives that party 
the benefit of all reasonable inferences deducible from the 
evidence. Turek v. St. Elizabeth Comm. Health Ctr., 241 Neb. 
467, 488 N.W.2d 567 (1992). In cases involving issues of law, an 
appellate court has an obligation to reach an independent 
conclusion irrespective of the determination made by the court 
below. See, Nebraska Builders Prod. Co. v. Industrial 
Erectors, 239 Neb. 744, 478 N.W.2d 257 (1992); State v. 
Quandt, 234 Neb. 402, 451 N.W.2d 272 (1990). Both parties 
agree that in the instant case the sole issue on appeal is the legal 
issue of determining the applicable statute of limitations. 

A review of the record shows that the automobile accident 

occurred on February 4, 1987. It is undisputed that Gatewood 
delivered her notice of claim to the city clerk for the city of 
Omaha on February 4, 1988. It is further undisputed that 
Gatewood filed her negligence petition against Powell on 
February 1, 1991. 
’ In her motion for summary judgment and again on appeal, 
Powell argues that Gatewood’s action is time barred under the 
2-year rule found in the Political Subdivisions Tort Claims Act. 
See Neb. Rev. Stat. § 13-919(1) (Reissue 1991). Powell 
contends that the Political Subdivisions Tort Claims Act was 
amended in 1987 so that a claim against employees of a political 
subdivision would be subject to the same 2-year statute of 
limitations for filing lawsuits as claims directed against the 
political subdivision. 

Powell notes that two sections of the Political Subdivisions 
Tort Claims Act specifically address lawsuits for acts by 
employees of political subdivisions. Lawsuits based on acts 
occurring after May 13, 1987, arecontrolled by Neb. Rev. Stat. 
§ 13-920 (Reissue 1991), which requires that a claim be filed 
within 1 year and which contains an explicit 2-year statute of 
limitations for bringing a lawsuit, § 13-920(3). Lawsuits for 
acts by employees of political subdivisions which occurred 
before May 13, 1987, such as the instant case, are controlled by 
Neb. Rev. Stat. § 13-921 (Reissue 1991). This section requires 
that a claim be filed with the governing body within 1 year, but, 
as Powell acknowledges, is silent as to the applicable statute of 
limitations for bringing a lawsuit. Section 13-921 reads as 
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follows: 

After January 1, 1988, all suits against any employee of 
a political subdivision for money on account of damage to 
or loss of property or personal injury . . . caused by any 
negligent or wrongful act or omission of the employee 
while acting within the scope of his or her office or 
employment and occurring prior to May 13, 1987, shall be 
forever barred unless the party seeking recovery had, 
within one year after such claim accrued, submitted a 
claim in writing to the governing body of the political 
subdivision in accordance with section 13-905. 

Powell argues that the silence of § 13-921 as to the applicable 
statute of limitations for claims against employees for acts 
occurring before May 13, 1987, is answered by reliance on the 
2-year provision found in § 13-919 in subsections (1) and (5), 
which read as follows: 

(1) Every claim against a political subdivision permitted 
under the Political Subdivisions Tort Claims Act shall be 
forever barred unless within one year after such claim 
accrued the claim is made in writing to the governing body. 
Except as otherwise provided in this section, all suits 
permitted by the act shall be forever barred unless begun 
within two years after such claim accrued.... 


(5) This section and section 25-213 shall be the only 
statutes of limitations applicable to tort claims as defined 
in the act. 

Powell argues that based on the foregoing, the statute of 
limitations for actions brought against employees of political 
subdivisions for acts occurring prior to May 13, 1987, pursuant 
to § 13-921 is2 years, as found in § 13-919(1). 

Powell further argues that in the event that this court finds 
ambiguity in the foregoing statutory language, resort to 
legislative history supports her interpretation. See George- 
towne Ltd. Part. v. Geotechnical Servs., 230 Neb. 22, 430 
N.W.2d 34 (1988). 

In response, Gatewood contends that her lawsuit is 
controlled by § 13-921, which encompasses the ever- 
diminishing body of cases brought against employees and 
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arising from acts occurring prior to May 13, 1987. Gatewood 
notes that § 13-921 requires merely that a claim be filed within 1 
year and that the statute is silent as to the applicable statute of 
limitations for bringing a lawsuit. Gatewood argues that 
§ 13-919, including its 2-year statute of limitations, is limited to 
suits against political subdivisions and that the expression “all 
suits permitted by the act” in § 13-919(1) is qualified by the 
preceding sentence, which limits the application of § 13-919(1) 
to suits against a “political subdivision.” Gatewood observes 
that the rules for suits against employees are controlled by 
§§ 13-920 and 13-921. Gatewood argues on appeal that her 
claim was improperly dismissed because in the absence of a 
statute of limitations for cases based on acts occurring before 
May 13, 1987, the 4-year statute of limitations applicable to 
ordinary torts, Neb. Rev. Stat. § 25-207(2) (Reissue 1989), 
applies to her cause of action against Powell. We agree. 

In ruling on the issue before us, this court is mindful of the 
various rules of statutory construction. Specifically, it has been 
observed that the language of a statute should be given its plain 
and ordinary meaning and when the words of a statute are 
“plain, direct, and unambiguous, no interpretation is necessary 
or will be indulged to ascertain their meaning.” Hamilton v. 
Hamilton, 242 Neb. 687, 693, 496 N. W.2d 507, 511 (1993). 

The Nebraska Supreme Court has further stated that when a 
court must interpret a statute that is in a series or collection all 
relating to a certain subject matter, these statutory components 
are in pari materia and may be considered conjunctively in 
determining the Legislature’s intent. State v. Garza, 242 Neb. 
573, 496 N.W.2d 448 (1993). The goal is to interpret the 
different provisions of the act ina“ ‘ “consistent, harmonious, 
and sensible” ’ ” manner. Jd. at 584, 496 N.W.2d at 456. 
Finally, this court will, when possible, “give effect to every 
word, clause, and sentence of a statute, since the Legislature is 
presumed to have intended every provision of a statute to have a 
meaning.” Sorensen v. Meyer, 220 Neb. 457, 463, 370 N.W.2d 
173, 177 (1985). 

Guided by the foregoing principles of statutory con- 
struction, this court notes that the 2-year statute of limitations 
found in § 13-919(1), as is evident from the first sentence of 
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§ 13-919(1), applies to “[e]very claim against a political 
subdivision.” A “political subdivision” is a defined term in the 
Political Subdivisions Tort Claims Act. Pursuant to Neb. Rev. 
Stat. § 13-903(1) (Reissue 1991), a “[pJolitical subdivision” 
shall mean “villages, cities of all classes, counties, school 
districts, public power districts, and all other units of local 
government, including entities created by local public agencies 
pursuant to the Interlocal Cooperation Act. Political 
subdivision shall not be construed to include any contractor 
with a political subdivision.” Powell is not a political 
subdivision. 

The second full sentence of § 13-919(1) provides as follows: 
“Except as otherwise provided in this section, all suits permitted 
by the act shall be forever barred unless begun within two years 
after such claim accrued.” (Emphasis supplied.) As noted 
above, Powell argues that this language, and thus the 2-year 
limitation period, is also applicable to actions arising under 
§ 13-921 against employees of political subdivisions. 

The quoted language contained in § 13-919(1), originally 
codified at Neb. Rev. Stat. § 23-2416 (Cum. Supp. 1969), has 
been part of the Political Subdivisions Tort Claims Act since it 
became effective on December 25, 1969. Section 13-919(1) 
clearly predates §§ 13-920 and 13-921, and the quoted language 
from 13-919(1), as enacted in 1969, applies only to suits filed 
against “political subdivisions.” Further, if in 1987 the 
Legislature had intended the 2-year limitation period of 
13-919(1) to be applicable to §§ 13-920 and 13-921, then the 
explicit addition of the 2-year limitation period in § 13-920(3) 
would have been redundant and superfluous. Additionally, had 
the Legislature intended to limit parties affected by § 13-921 to 
a 2-year statute of limitations, it could have explicitly added 
such a provision, as it did in § 13-920. “A court cannot, under 
the guise of its powers of construction, rewrite a statute, supply 
omissions, or make other changes and this is particularly true 
where it appears . . . that the matter was intentionally omitted.” 
Bessey v. Board of Educational Lands & Funds, 185 Neb. 801, 
804, 178 N.W.2d 794, 797 (1970). 

This court further observes that the provision in § 13-919(5) 
by which the 2-year statute of limitations applies to the Political 
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Subdivisions Tort Claims Act is limited in the scope of its 
application to “tort claims as defined in the act.” A “tort 
claim” is defined as 
[AJny claim against a political subdivision for money only 
on account of damage to or loss of property or on account 
of personal injury or death, caused by the negligent or 
wrongful act or omission of any employee of the political 
subdivision, while acting within the scope of his or her 
office or employment, under circumstances in which the 
political subdivision, if a private person, would be liable to 
the claimant for such damage, loss, injury, or death but 
shall not include any claim accruing before January 1, 
1970. 
(Emphasis supplied.) § 13-903(4). The lawsuit brought by 
Gatewood is not a “tort claim” against a “political 
subdivision” and is not controlled by the 2-year provision of 
§ 13-919(1) as applied via § 13-919(5). 
This court notes that the predecessor Political Subdivisions 
Tort Claims Act and its associated cases did not change the 
common-law rule of joint and several liability in lawsuits 
involving political subdivisions and their employees. It has been 
observed that the Political Subdivisions Tort Claims Act was 
designed to waive the common-law governmental 
immunity from suit and to provide for uniform 
procedures for the bringing of tort claims against political 
subdivisions. The waiver of immunity of the political 
subdivision did not decrease a claimant’s rights against 
individual defendants for their own negligence. The 
language of the tort claims act supports the conclusion 
that tort claims can still be brought against individual 
employees of a political subdivision for their own 
negligence. 

Dieter v. Hand, 214 Neb. 257, 261, 333 N.W.2d 772, 774 (1983). 

In the instant case, we find that Gatewood’s cause of action, 
arising from the acts of an employee of a political subdivision 
occurring prior to May 13, 1987, is controlled by § 13-921, for 
which no explicit statute of limitations is provided. Based on a 
plain and ordinary reading of the unambiguous statute, see 

.Hickenbottom v. Hickenbottom, 239 Neb. 579, 477 N.W.2d 8 
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(1991), and giving a sensible reading to the statute as a whole, 
see State v. Garza, 242 Neb. 573, 496 N.W.2d 448 (1993), we 
conclude that the 2-year provision of § 13-919(1) and (5) is 
inapplicable to this case. Gatewood’s negligence action against 
Powell is controlled by the 4-year statute of limitations found in 
§ 25-207(2) and is not time barred. The district court’s order 
granting summary judgment and dismissing the case is 
reversed, and the cause is remanded. 
REVERSED AND REMANDED. 


STATE OF NEBRASKA, APPELLEE, V. GARY QUICK, APPELLANT. 
511 N.W.2d 168 


Filed April 27, 1993. No. A-92-495. 


1. Indictments and Informations. The purpose of an information is to apprise a 
defendant with reasonable certainty concerning the crime charged so that (1) the 
accused may prepare a defense to the prosecution and (2) if convicted, the 
accused may plead the judgment of conviction on the charge as a bar to a later 
prosecution for the same offense. 

. A district court, in its discretion, may permit a criminal information to 
be amended at any time before verdict or findings if no additional or different 
offense is charged and the substantial rights of the defendant are not prejudiced. 

3. Convictions: Record: Double Jeopardy. When a conviction could be based on 
any of two or more occasions of indistinguishable criminal conduct alleged at 
trial, the record must clearly indicate which occasion of criminal conduct 
supports the conviction in order for the judgment to serve as a bar to future 
prosecution. 


Appeal from the District Court for Wayne County: RICHARD 


P. GARDEN, Judge. Conviction and sentence vacated. Reversed 
and remanded for anew trial. 


John M. Gerrard and Samuel G. Kaplan, of Gerrard, 
Stratton & Mapes, P.C., for appellant. 


Don Stenberg, Attorney General, and Mark D. Starr for 
appellee. 


CONNOLLY, MILLER-LERMAN, and WRIGHT, Judges. 
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CONNOLLY, Judge. 

This appeal arises from the appellant’s conviction for first 
degree sexual assault. The appellant originally was charged for 
an alleged act occurring sometime on or after March 27, 1988, 
and before April 9, 1988. At trial, after adducing all of its 
evidence, the State moved to amend the information to 
conform to the evidence by changing the beginning date of the 
charged time period to April 25, 1987, thereby extending from 2 
weeks to almost | year the time period in which the alleged act 
could have occurred. The appellant opposed the motion on 
grounds of surprise, lack of notice, and violation of due 
process. The trial judge granted the motion to amend the 
information, the trial proceeded, and the appellant was 
convicted. The appellant’s motion for new trial was overruled. 
We vacate the conviction and sentence, reverse the judgment 
overruling the motion for new trial, and remand the cause to the 
district court for a new trial. 


I. FACTS 
1. VICTIM FLEES FROM HOME 

The alleged victim in this case is the mentally retarded 
daughter of the appellant, Gary Quick. Quick, his wife (mother 
of the victim), the victim, and the victim’s younger brother all 
lived together in the Quick family residence in the town of 
Winside, Wayne County, Nebraska, during the time period at 
issue. 

On April 9, 1988, the victim, then 15 years old, appeared at 
the doorstep of the home of Marilyn Morse, a local social 
worker. The victim was crying hysterically. The record abounds 
with testimony from various witnesses, including the victim’s 
mother, as to the regular verbal and physical abuse heaped upon 
the victim by both of her parents. The victim testified that her 
parents drank alcohol on a daily basis “from the time they [got] 
up in the morning until the time they went to bed.” Morse 
opined that based on her training and experience, she believed 
Quick and his wife were alcoholics. The victim testified that 
Quick, in particular, would get drunk and then find some 
pretext on which to harass and beat her. A pretext was not 
always required; sometimes Quick would ridicule his daughter’s 
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physical appearance or mental limitations. Apparently, April 9 
was a typically abusive day in the Quick home. On that day, the 
victim reached the point at which she “just couldn’t take it 
anymore.” She fled the family home and sought refuge at 
Morse’s home. 

The victim remained with Morse for a few days, was 
transferred to a foster home in Winside for the remainder of the 
spring and summer, and then was placed with her aunt and 
uncle in Missouri. 


2. ALLEGATION OF SEXUAL ABUSE 

While living in Missouri in the spring of 1991, the victim told 
a cousin that she had been sexually abused by Quick. That was 
the first time the victim had successfully communicated the 
allegation to a third party. At trial, the victim testified that she 
had tried to tell her mother “more than once but it just wouldn’t 
do [any] good.” The victim was known to have lied on other 
occasions, and apparently her mother dismissed the sexual 
assault allegations as lies. Prior to the revelation to her cousin, 
the victim had been unable to verbalize the allegations to 
anyone other than her mother. 

In accordance with procedures under Missouri law, the local 
child protective services agency referred the victim to a 
qualified physician for a sexual abuse examination. During the 
October 1991 examination, the victim told the physician that 
Quick had sexually abused her approximately four times. The 
physician testified that while the genital examination of the 
victim was inconclusive, her “description of the attacks [was] 
extremely believable . . . and struck me as not having any 
inconsistencies with being attacked.” In the section of the 
examination report entitled “Findings and Follow-Up,” the 
physician indicated that the victim’s history and behavioral 
indicators were consistent with sexual assault. 


3. QUICK IS CHARGED 
Although at trial the State would offer evidence of a series of 
four separate sexual assaults, Quick was charged in Wayne 
County District Court with only one count of first degree sexual 
assault pursuant to Neb. Rev. Stat. § 28-319(1)(c) (Reissue 
1989). In a pretrial deposition, the victim had testified that the 
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last of the four assaults had occurred 1 week prior to April 9, 
1988. The State relied on that testimony in drawing up the 
information against Quick. The information alleged that Quick 
had assaulted the victim “on or after March 27, 1988, and 
before April 9, 1988.” Thus, the record indicates that the State 
went to trial seeking to convict Quick for the fourth and final 
alleged assault. 


4, FACTUAL PATTERN OF THE ASSAULTS 

At trial, the victim’s testimony regarding the pattern of the 
alleged incidents was quite specific. According to the victim, all 
four incidents happened in the following manner: Her father, 
already drunk, would fake a heart attack. The family did not 
have a telephone, so Quick would instruct his wife and son to go 
to his mother-in-law’s house several blocks away to summon 
help. Quick would insist that the victim remain behind with 
him. In the time interval between the departure of his wife and 
‘son and the arrival of rescue squad personnel, Quick would 
take off his clothes and coerce the victim into taking off her 
clothes or forcibly remove them himself. Quick then would 
engage in sexual relations with the victim. The victim was not 
certain whether Quick had ejaculated inside of her, but she was 
certain that he had inserted his penis into her vagina. Upon 
completion of the alleged assaults, Quick would get dressed and 
shout at the victim to do likewise before anyone arrived at the 
house. The rescue squad would arrive, attend to Quick, and 
then transport him by ambulance to the hospital. 

Later testimony by Winside rescue personnel would show 
that among the members of the rescue squad, Quick had gained 
a reputation akin to that of the boy who cried wolf. On several 
occasions, the rescue squad had responded to a call that Quick 
was suffering a heart attack, only to find him sprawled on a bed 
or couch in a drunken stupor with normal vital signs and no 
indication of a heart attack. 


5. TIMEFRAME 
The victim’s testimony about the timeframe within which the 
final assault and the entire series of assaults occurred was not as 
specific as her testimony about their pattern. On direct 
examination at trial, the victim said the last assault had 
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occurred “at least a month [prior to April 9, 1988], maybe less 
than that,” even though in her pretrial deposition she had 
placed the last attack within a week of April 9. On 
cross-examination at trial, the victim said the last assault had 
occurred “[a]t least two weeks before I ran away” to the Morse 
residence April 9. After cross-examination of the victim, court 
was adjourned for the day. On redirect examination the 
following morning, the victim reasserted the claim she had 
made in her pretrial deposition: The last assault had occurred a 
week before she fled to the Morse residence April 9. Again, the 
record indicates that the one count in the original information 
was based upon this alleged fourth and final assault. 

Based on the victim’s testimony on cross-examination, the 
overall timeframe for the four assaults began sometime in 
January 1988 and ended the first week of April 1988. The 
victim remained steadfast in her testimony that rescue 
personnel had taken Quick to the hospital in an ambulance 
after each of the four assaults. However, the evidence adduced 
at trial indicated only two documented occasions— April 26 and 
August 4, 1987—on which rescue personnel had come to the 
Quick residence and subsequently transported Quick by 
ambulance to the hospital. The policy of the rescue squad was 
to make a written record of every transport to a hospital. 
According to the victim’s testimony, there should have been 
four ambulance trips for Quick in the January to April 1988 
timeframe. Instead, the record shows only two ambulance 
trips, neither of which occurred within the January to April 
1988 timeframe designated by the victim in her trial testimony. 


6. RESCUE CALL OF APRIL 1987 

The State introduced testimony from rescue personnel who 
had responded to the April 1987 call to the Quick residence. 
VerNeal Marotz was the ambulance driver on that call. On 
cross-examination, Marotz testified that the rescue squad 
“thought something was up” with the victim because she 
seemed inordinately upset by the situation. He said some 
members of the rescue squad approached the victim, but were 
unable to determine exactly what was wrong. In a followup 
contact with the Wayne County Sheriff’s Department, the 
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rescue squad communicated its concern about the victim. 
Shawn Kai also served on the rescue squad that responded to 
the April 1987 call. While the rescue squad prepared to 
transport Quick, Kai attempted to calm the victim by assuring 
her that her father was going to be fine. The victim seemed to 
draw no consolation from his assurance, so Kai continued to 
question her in an effort to discover if something else was 
upsetting her: 
[Kai:] I said, can you tell me what you are upset about? 
[The victim] was not very communicative . . . [s]o I 
continued to question her. From there I said, are you upset 
about something else, and there was affirmation, anod or, 
you know, cessation of the crying. . . . I said, is it 
something that somebody did to you, and there was 
another affirmation. And then I asked is it something that 
your father did to you, and there was another affirmation. 
Kai apparently did not elicit any further information from the 
victim. 


7. AMENDMENT OF INFORMATION 

Kai was the State’s final witness. At the conclusion of Kai’s 
testimony, the State moved to amend the information to 
conform to the evidence by expanding the time period set out in 
the information. The State sought to change the beginning date 
of the time period from March 27, 1988, to April 25, 1987, 
thereby expanding from 2 weeks to almost 1 year the timeframe 
within which the alleged sexual assault might have occurred. 
The State acknowledged that “[t]he ambulance runs took place 
in April and August of 1987, but that’s not when the [fourth 
alleged] incident occurred.” The State also acknowledged that 
“the last incident . . . might possibly have occurred more than 
two weeks ahead of April 9th [1988].” The trial judge asked why 
the State had failed to amend the information sooner. The State 
replied that in determining the appropriate timeframe, it had 
relied on the victim’s pretrial deposition, in which she had 
testified that the last assault had occurred 1 week prior to April 
9, 1988. 

Defense counsel objected to the motion on grounds of unfair 
surprise and undue prejudice to the substantial rights of Quick. 
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The trial judge stated that he was confronted with 

a two-edged sword. If I allow the amendment, then any 
act that occurred during that period would be barred by 
the verdict of this jury. If I disallow the amendment .. . the 
[S]tate is free to file on any charge that occurred prior to 
March 27, 1988... . As much as I dislike an amendment 
of the information at this time, it is my opinion that the 
defendant is not surprised by the evidence. .. .So, I don’t 
believe that the defendant has been truly prejudiced. ... 

In the present case, the dates proved would be within 
the statute of limitations. So I will allow the [S]tate to 
amend its information [accordingly]. 


8. CONVICTION 

Defense counsel immediately moved for a continuance in 
order to call as witnesses other rescue squad members who, 
according to defense counsel, rernembered the encounter with 
the victim on April 26, 1987, very differently from Kai’s 
recollection of it. The motion for a continuance was denied. 

Defense counsel’s motion for dismissal or, in the alternative, 
a directed verdict was denied. The defense then adduced 
evidence that the response time of the rescue squad would 
appear to have left very little time for Quick to accomplish the 
type of sexual assaults alleged. The defense also adduced 
additional testimony regarding the victim’s problem with lying. 

During deliberation, the jury filed a request with the judge 
asking, “Can [our] decision be made off of gut feelings only?” 
The judge informed the jury that its decision “should be 
governed solely by the evidence introduced before you.” The 
jury found Quick guilty of first degree sexual assault. Quick 
was sentenced to a prison term of 2 to 5 years. 


II. ASSIGNMENT OF ERROR 
We reach only one of Quick’s assignments of error, as it is 
dispositive of the appeal: The district court erred in allowing the 
State to amend the information so that it covered the time 
period of April 25, 1987, to April 9, 1988. 


III. STANDARD OF REVIEW 
A ruling on whether to allow a criminal information to be 
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amended is made by the trial court in its discretion. See State v. 
Aldrich, 226 Neb. 645, 413 N.W.2d 639 (1987). Therefore, 
absent an abuse of discretion, we will affirm the decision of the 
district court to allow amendment of the information. 

Judicial abuse of discretion means that the reasons or rulings 
of the trial court are clearly untenable, unfairly depriving a 
litigant of a substantial right and denying a just result. ‘State v. 
Thomas, 238 Neb. 4, 468 N.W.2d 607 (1991). 


IV. ANALYSIS 

The purpose of an information is to apprise a defendant with 
reasonable certainty concerning the crime charged so that (1) 
the accused may prepare a defense to the prosecution and (2) if 
convicted, the accused may plead the judgment of conviction 
on the charge as a bar to a later prosecution for the same 
offense. State v. Beermann, 231 Neb. 380, 436 N.W.2d 499 
(1989). The district court, in its discretion, may permit a 
criminal information to be amended at any time before verdict 
or findings if no additional or different offense is charged and 
the substantial rights of the defendant are not prejudiced. State 
v. Aldrich, supra. As indicated by Beermann, one of the 
substantial rights of the defendant is the right to plead a 
judgment of conviction as a bar to subsequent prosecution for 
the same offense. The question before us is whether Quick’s due 
process rights have been violated because the judgment of 
conviction is ineffective as a bar to future prosecution of Quick 
for the same conduct for which he was convicted in this case. 

In State v. Piskorski, 218 Neb. 543, 357 N.W.2d 206 (1984), 
at the close of its case the State was allowed to amend an 
information for first degree sexual assault on a child to 
conform to the evidence by, inter alia, expanding the timeframe 
within which the alleged offense had occurred. Originally, the 
defendant had been accused of committing the crime on or after 
December 11, 1982, and before December 25, 1982. The 
amended information alleged that the crime had occurred on or 
after September 1, 1982, and before December 25, 1982. The 
State had introduced evidence concerning several occasions 
from September through December when the alleged crime 
could have occurred. The trial court permitted the amendment 
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because the amendment did not bring any new charges or raise 
matters of which Piskorski was previously unaware. 

Defendant Piskorski argued that because the State had 
offered proof of several potential criminal acts, the amended 
information was prejudicial to his rights in that Piskorski had 
“no way of knowing which specific act was involved in this 
conviction and which one is now barred.” Piskorski, 218 Neb. 
at 548, 357 N.W.2d at 210. The Nebraska Supreme Court 
rejected Piskorski’s argument on two grounds. First, the 
Supreme Court observed that a defendant always reserves the 
right to protect himself against double jeopardy by proving 
facts outside the information or the record in support of a plea 
of former adjudication. Second, and more important for our 
purposes in this case, the Supreme Court recited facts specific 
to the record in Piskorski’s case that clearly identified the 
particular act for which Piskorski was convicted: 

The instructions... in this case. . . specifically advised 
the jury that it was only to consider testimony with regard 
to one specific event testified to by both the minor child 
and her mother. ... 

When one reviews the information, the instructions to 
the jury, and the record in this case, one can be left with no 
doubt that the act charged, and upon which Piskorski was 
convicted, was a specific act involving assault on the 
young child while the mother was present. The record 
makes it clear that only one such event occurred while the 
mother was present, although other violations, not 
charged in this information, may have occurred. 
Therefore, it would not be difficult to establish which act 
was involved that resulted in the conviction and is a bar to 
a subsequent prosecution for the same offense. 

(Emphasis supplied.) Piskorski, 218 Neb. at 548-49, 357 
N.W.2d at 211. 

The amendment of the information against Piskorski was 
valid because, even under an expanded timeframe including 
multiple occasions of possible criminal conduct, the record 
yielded a clear answer to the question “For which occasion of 
alleged criminal conduct was Piskorski convicted?” Answer: 
Piskorski was convicted for the occasion of sexual assault 
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during which the mother of the victim was present. Therefore, 
relying on Piskorski, we apply to the facts before us the 
following proposition of law: When a conviction could be 
based on any of two or more occasions of indistinguishable 
criminal conduct alleged at trial, the record must clearly 
indicate which occasion of criminal conduct supports the 
conviction in order for the judgment to serve as a bar to future 
prosecution. 

When we ask the question “For which occasion of alleged 
criminal conduct was Quick convicted?” and then look to the 
record, we do not get a clear answer. Instead, we get more 
questions. Did the amended information place Quick in 
jeopardy for all four of the alleged assaults? In the original 
information, Quick was charged for the last in the alleged series 
of four assaults, but at trial the State introduced evidence of a 
series of assaults and then expanded the timeframe in the 
information backward into 1987, far beyond any reasonable 
cutoff date for the timeframe within which the last assault must 
have occurred. 

Although “{cJrimes are not fungible,” State v. Beermann, 
231 Neb. 380, 393, 436 N.W.2d 499, 508 (1989), the trial judge 
seems to have assumed that the amended information would 
allow the jury to convict Quick for any of the four alleged 
occasions of criminal conduct that might have occurred within 
the expanded timeframe: “If I allow the amendment, then any 
act that occurred during that period would be barred by the 
verdict of this jury.” (Emphasis supplied.) The trial judge cited 
no authority for such a proposition of law, nor do we find any. 
However, we can understand the judge’s intuitive sense that the 
amended information must have been intended to implicate 
more than just the last alleged assault. 

We can also understand the jury’s request for permission to 
render a verdict based simply on “gut feelings.” According to 
the victim, the last assault occurred 1 week before April 9, 1988, 
and the entire series of assaults occurred from January through 
April 1988. Was the State still asking the jury to convict Quick 
for the last assault even if, in order to do so, the jury would have 
to ignore the victim’s testimony and instead decide that the last 
assault occurred anywhere from 8 to 11 months prior to April 9, 
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1988? That does not seem plausible. We agree with Quick’s 
contention that the amended information effectively said the 
following to the jury: The State has introduced evidence that 
Quick sexually assaulted the victim on four different occasions; 
if you believe that at least one of those assaults occurred, and if 
you believe that that assault occurred between April 25, 1987, 
and April 9, 1988, then convict Quick of the one count of first 
degree sexual assault. 

From the record, we cannot answer the question “For which 
occasion of alleged criminal conduct was Quick convicted?” 
because under the amended information, Quick’s conviction 
could be based on any of four separate occasions of virtually 
identical criminal conduct. Contrary to the trial judge’s 
assertion, there is no blanket bar to future prosecution of Quick 
for any of the four alleged occasions of criminal conduct that 
may have occurred between April 25, 1987, and April 9, 1988. 
The State is barred from prosecuting Quick only for the 
occasion of criminal conduct for which he was convicted. 

The problem here, a problem that distinguishes this case 
from Piskorski, is that we have no idea whether Quick was 
convicted of the first, second, third, or fourth assault. In 
Piskorski, the presence of the victim’s mother distinguished the 
assault for which Piskorski was convicted from the other 
assaults implicated at trial. In the case before us, the alleged 
assaults are fungible. The pattern of the alleged crimes is the 
same in all four incidents. The only facts potentially 
distinguishing between the incidents are the dates they allegedly 
occurred, but the only definite dates established in the 
record—April 26 and August 4, 1987, the dates of documented 
ambulance trips—do not comport with the victim’s own 
testimony. Furthermore, the victim testified that each of the 
four assaults was preceded by a call to the rescue squad and 
followed by transport of Quick by ambulance to the hospital. 
The record indicates there were only two rescue calls and 
subsequent ambulance trips within the expanded timeframe set 
out in the amended information. Simply put, there are not 
enough ambulancetrips to go around. 

Even if we ignore the discrepancy between the number of 
documented ambulance trips and the number of alleged 
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assaults, how can we determine which occasion of alleged 
criminal conduct was the one for which Quick was convicted? 
Moreimportant, how can Quick make that same determination 
if he is prosecuted again for sexual assault of the victim? On the 
record before us, the State still could prosecute Quick for any of 
the four alleged assaults occurring between April 25, 1987, and 
April 9, 1988. We are unable to conceive of facts, within or 
outside the record, that Quick could use to prove that a future 
prosecution for first degree sexual assault of the victim would 
be barred by the conviction now before us. For example, if 
prosecuted again for sexual assault of the victim, Quick could 
assert that the State was prosecuting him for the fourth assault, 
and then claim that he had been convicted of the fourth assault 
in the case now before us. If the State responded that Quick was 
mistaken, that instead he had been convicted of the third 
assault, Quick would have no means of proving his assertion. If 
faced with a future prosecution for sexual assault of the victim, 
Quick might file a bill of particulars to force the State to specify 
which assault was being alleged in the subsequent prosecution. 
However, the State could pick whichever alleged assault it 
preferred. The factual pattern of each of the alleged assaults is 
identical. In Piskorski, the defendant could rely on a 
distinguishing fact to prevent the State from prosecuting him 
for the same assault for which he already had been convicted. In 
the case before us, there would be no way for Quick to prove 
that he had already been convicted of the assault alleged in a 
subsequent prosecution. 


: V. CONCLUSION 

Because the amended information makes it impossible to 
determine which of the four alleged assaults was the basis for 
the conviction of Quick, the possibility exists that in a future 
prosecution for sexual assault of the victim, Quick could be 
tried and convicted for the same alleged assault for which he 
was convicted in the case at bar. Thus, the judgment of 
conviction in this case is ineffective as a bar to future 
prosecution for the same criminal conduct on which the present 
conviction is based. For that reason, we find that the decision to 
allow the State to amend the information was error prejudicial 
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to the substantial rights of Quick. Therefore, we vacate the 
conviction and sentence of Quick, reverse the judgment 
overruling the motion for new trial, and remand the cause to the 
district court for anew trial. 
CONVICTION AND SENTENCE VACATED. 
REVERSED AND REMANDED FOR A NEWTRIAL. 
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1. Motions to Suppress: Appeal and Error. The State’s right to appea! suppression 
rulings regarding statements is based on Neb. Rev. Stat. § 29-116 (Supp. 1991). 

2. Trial: Motions to Suppress: Courts: Appeal and Error. Motions to suppress 
evidence should be finally determined before trial, but a trial court is not 
precluded from correcting errors in the admission of evidence which occurred 
during trial. 

3. Motions to Suppress: Courts: Appeal and Error. A trial court may, in its good 
judgment, correct its pretrial ruling on a motion to suppress, even though sucha 
correction results in denial of the State’s opportunity to appeal the decision to 
suppress the evidence. 

4. Confessions: Evidence: Appeal and Error. Determinations of voluntariness are 
based upon an assessment of all the circumstances and factors surrounding the 
occurrence when the statement was made. A determination that a confession 
was made voluntarily will not be overturned on appeal unless clearly wrong. 


Appeal from the District Court for Seward County: Bryce 
BarTUu, Judge. Exceptions overruled. 


C. Jo Petersen, Seward County Attorney, for appellant. 
David Kimble, of Souchek & Kimble, for appellee. 
SiEvERS, Chief Judge, and HANNON and IRWIN, Judges. 


IRWIN, Judge. 

Appellee, Richard J. Vaida, was charged in the district court 
for Seward County with felony motor vehicle homicide, see 
Neb. Rev. Stat. § 28-306 (Reissue 1989). The trial court found 
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appellee not guilty after a bench trial. This court granted the 
application of the county attorney to docket the proceedings 
for review by this court as authorized by Neb. Rev. Stat. 
§ 29-2315.01 (Supp. 1991). The eight errors assigned in the 
application have been distilled into four and will be discussed in 
the section entitled “Challenged Rulings.” 


I. FACTUAL BACKGROUND 

On April 10, 1991, a motor vehicle crash occurred in Seward, 
Seward County, Nebraska. The investigating officers found 
two males at the scene of the crash, Vaida and Jay Hike. Both 
men were found outside the single vehicle which had been 
involved in the crash. The only witness to the accident, Marcy 
Welch, did not see who was driving Hike’s car. 

Officers approached Vaida, who was outside of the vehicle 
and was incoherent. Officers also examined Hike, who was 
outside of the vehicle and was unconscious. Both men were 
taken by ambulance to the hospital, where Hike was 
pronounced dead. Officer Michael Prochnow of the Seward 
Police Department rode in the ambulance with Vaida and Hike 
and noticed “an odor of alcohol” in the unit. He also observed 
that Vaida was “very belligerent” and that Vaida’s eyes were red 
and glassy. The nurse who treated Hike upon arrival at the 
hospital stated that Hike was dead on arrival. 

While Vaida was receiving treatment at the hospital, Officer 
Prochnow stated to him, prior to the giving of any Miranda 
warnings, that “[iJt looks like your chest hurts. What part of 
the steering wheel hit your chest?” According to Officer 
Prochnow, Vaida responded, “I think the whole thing.” The 
officer then returned to the accident scene and discussed the 
accident with another officer, and a determination was made 
that Vaida had been driving Hike’s car. A decision was made at 
that time to place Vaida under arrest for driving while 
intoxicated. Officer Prochnow returned to the hospital, placed 
Vaida under arrest, and read him an implied consent form. 
While Officer Prochnow was reading this form, Vaida 
repeatedly said, “Fuck you. I wasn’t driving.” A blood sample 
was drawn. The test results reflected that Vaida’s blood alcohol 
content was .203. 
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Further investigation at the crash scene revealed that the 
passenger portion of the vehicle involved in the crash had 
sustained the most damage. The passenger door of the vehicle 
was torn off during the crash. Additionally, injuries sustained 
by Hike were consistent with having been thrown from the 
vehicle and consistent with having been the passenger of the 
vehicle. 

Further, blood taken from the passenger-side visor was 
compared with the blood of both Vaida and Hike. The results of 
the test revealed that the blood on the passenger-side visor came 
from a person with type B blood, that Hike had type B blood, 
and that Vaida has type O blood. Only approximately .02 
percent of Caucasians have the genetic marker combination of 
the type B blood found on the passenger-side visor and in the 
blood of Hike. 

An accident reconstructionist testified that it was his opinion 
after reviewing the crash scene, based on his many years of 
experience and numerous hours of training, that the individual 
who would die as a result of the crash involving the motor 
vehicle Vaida was traveling in would be the passenger, Hike, and 
not the driver of the vehicle. This opinion was based on the 
course of travel of the vehicle, the points of contact the vehicle 
had with various objects, the injuries suffered by both parties, 
and the evidence at the scene. 

On May 2, 1991, an information was filed in the district 
court for Seward County charging Vaida with felony motor 
vehicle homicide. Prior to trial, Vaida filed a motion to 
suppress statements made by him to the police. After an 
evidentiary hearing, the trial court ruled that Vaida’s statement 
to Officer Prochnow at Seward Memorial Hospital was “freely 
and voluntarily” made and that the motion, as to that 
statement, was overruled. The trial court also ruled that 
statements made to another officer at Lincoln General Hospital 
were made in violation of Vaida’s right to counsel, and those 
statements were suppressed. The latter statements are not the 
subject of this appeal. 

The matter went to bench trial, and a good portion of the 
testimony was presented to the court in written form, upon the 
stipulation of the parties. However, Officer Prochnow was one 
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of the witnesses who did testify. He testified that Vaida had 
made the statement about the steering wheel striking his chest. 
Defense counsel objected to this testimony, based on the same 
argument as presented at the motion to suppress, and the court 
overruled the objection and admitted the officer’s testimony. 

After closing arguments, the court took the case under 
advisement in order to further examine the testimony of Vaida’s 
treating physician and conflicts in the evidence. 

On May 21, 1992, the trial judge filed his “Memorandum 
Verdict and Order.” In this document, it is apparent, the court 
reconsidered its prior decision to overrule Vaida’s objection to 
the statement to Officer Prochnow. The court found in 
pertinent part: 

(T]he defendant was not free to leave the presence of the 
officer at the hospital at the time of the statement as 
required by Florida v. Royer, 460 U.S. 491, 103 S.Ct. 
1319, 75 L. Ed. 2nd 229 (1983). 

Further, at the time of the statement the defendant was 
in a great deal of pain, knew or had reason to believe that 
his friend had been killed in the accident and certainly was 
under a great deal of emotional duress. Defendant’s 
statement was not the product of his free and rational 
choice as required by Mincey v. Arizona, 437 U.S. 385, 57 
L. Ed. 2nd 290, 98 S.Ct. 2408 (1978). 

Under these facts and circumstances I cannot conclude 
that the defendant’s statement to Officer Prochnow was 
freely and voluntarily made as required by Jackson v. 
Denno. 

The court then found that Vaida’s objection at trial to the 
admission of the statement should have been sustained and 
proceeded to analyze the case while disregarding the now 
suppressed statement. The court held that the remainder of the 
evidence did not support a finding, beyond a reasonable doubt, 
that Vaida was the driver of Hike’s car. Therefore, the court 
entered a not guilty verdict and dismissed the case with 
prejudice. 


II. EFFECT OF THIS REVIEW 
This is an appeal by a county attorney pursuant to 
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§ 29-2315.01. That statute states in part: 

The county attorney may take exception to any ruling 
or decision of the court made during the prosecution of a 
cause by presenting to the trial court the application for 
leave to docket an appeal to the Court of Appeals or the 
Supreme Court with reference to the rulings or decisions 
of which complaint is made. 

Neb. Rev. Stat. § 29-2316 (Supp. 1991) sets out the effect of the 
appellate court’s ruling pursuant to § 29-2315.01: 

The judgment of the court in any action taken pursuant 
to section 29-2315.01 shall not be reversed nor in any 
manner affected when the defendant in the trial court has 
been placed legally in jeopardy, but in such cases the 
decision of the Court of Appeals or the Supreme Court 
shall determine the law to govern in any similar case which 
may be pending at the time the decision is rendered or 
which may thereafter arise in the state. When the decision 
of the Court of Appeals or the Supreme Court establishes 
that the final order of the trial court was erroneous and the 
defendant had not been placed legally in jeopardy prior to 
the entry of such erroneous order, the trial court may upon 
application of the county attorney issue its warrant for the 
rearrest of the defendant and the cause against him or her 
shall thereupon proceed in accordance with the law as 
determined by the decision of the Court of Appeals or the 
Supreme Court pursuant to subsection (2) or (3) of section 
24-1106 or section 24-1107. 


III. CHALLENGED RULINGS 
This court is mindful of the fact that this case involved the 
circumstance of a trial to the bench and not to a jury. Our 
rulings are made in light of that fact and should not be 
interpreted as applying to a jury trial. The latter situation is not 
before us, and therefore, we do not decide the issue in that 
context. 


1. MOTION To SUPPRESS PROCEDURE 
The State contends that the trial court’s action in 
reconsidering its ruling on Vaida’s motion to suppress 
constitutes “ ‘trial error,’ ” and that, therefore, the cause 
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should be remanded for a new trial. Brief for appellant at 12. 
The State cites no case, nor can we find any, to support the 
State’s position that Vaida may be retried after he has been 
found not guilty. 

The State’s right to appeal is not without limitations. Its right 
to appeal suppression rulings regarding statements is based on 
Neb. Rev. Stat. § 29-116 (Supp. 1991), which reads: 

In addition to any other rights of appeal, the state shall 
have the right to appeal from an order granting a motion 
for the suppression of statements alleged to be involuntary 
or in violation of the fifth or sixth amendments of the 
Constitution of the United States in the manner provided 
in this section. When such motion has been granted in the 
district court, the Attorney General or the county attorney 
or prosecuting officer with the consent of the Attorney 
General may file his or her application with the Clerk of 
the Supreme Court asking for a summary review of the 
order granting the motion. The review shall be made by a 
judge of the Court of Appeals at chambers upon such 
notice, briefs, and argument as the judge directs, after 
which such judge shall enter his or her order affirming, 
reversing, or modifying the order submitted for review, 
and upon any trial on the general issue thereafter, the 
parties and the trial court shall be bound by such order. 
Upon conviction after trial the defendant may on appeal 
to the Court of Appeals challenge the correctness of the 
order by the judge. 

The State argues that the trial court’s action in this case, 
suppressing the contested statement after submission of all the 
evidence, denies the State its statutory right to appeal. It does. 
However, there is precedent for this, and we can find no 
authority to the contrary. In State v. Smith, 184 Neb. 363, 167 
N.W.2d 568 (1969), a defendant moved to suppress evidence 
prior to trial pursuant to Neb. Rev. Stat. § 29-822 (Reissue 
1989), a statute which is very similar to Neb. Rev. Stat. § 29-115 
. (Reissue 1989), except that it regards physical evidence, not 
statements. The trial court overruled the motion. During trial, 
the defendant again moved to suppress evidence on the same 
grounds. The trial court sustained the motion and dismissed the 
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case. On appeal, the State argued that the trial court, having 

determined prior to trial that the evidence was admissible, was 

obligated to admit the evidence at trial. The Nebraska Supreme 

Court disagreed, holding: 

It is clearly the intention of section 29-822, R. R. S. 

1943, that motions to suppress evidence are to be ruled on 
and finally determined before trial, even to permit an 
appeal before trial from an order suppressing evidence 
unless within the exceptions contained in the statute. We 
cannot, however, bring ourselves to hold that such an 
interpretation of the statute is paramount to the 
long-recognized right of trial courts to correct their errors 
during term time. . .. We conclude that section 29-822, R. 
R.S. 1943, intends, unless within the exceptions contained 
in the statute, that motions to suppress evidence should be 
finally determined before trial, but that a trial court is not 
precluded from correcting errors at the trial. The 
effectiveness of the statute to accomplish its intended 
purpose necessarily rests in the good judgment of the trial 
court in avoiding abuse of the statutory provisions in 
denying, by this means, the State’s review of an order 
suppressing evidence as authorized by section 29-824, R. 
R.S. 1943. 

(Emphasis supplied.) State v. Smith, 184 Neb. at 369-70, 167 

N.W.2d at 572. 

In other words, a trial court may, in its good judgment, 
correct its pretrial ruling on a motion to suppress, even though 
such a correction results in denial of the State’s opportunity to 
appeal the decision to suppress the evidence. The same 
reasoning should be applied to Vaida’s case involving §§ 29-115 
and 29-116. As long as the trial court used “good judgment,” it 
was entirely proper to reconsider its ruling on the motion to 
suppress, even if by doing so the court foreclosed the State’s 
opportunity to appeal. 

The Nebraska Supreme Court in State v. Pope, 192 Neb. 
755, 224 N.W.2d 521 (1974), iterated the rule pronounced in 
Smith, recognized the fact that the trial court may correct its 
earlier ruling on a motion to suppress, and again recognized 
that the State’s right to appeal may be defeated by these rulings 
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being made during trial. This is still the law of Nebraska. 
Therefore, the procedure followed by the trial court in 
attempting to correct what it believed was an earlier erroneous 
ruling was not error. 


2. WAIVER OF DOUBLE JEOPARDY UNDER § 29-115 
The State also argues that instead of utilizing the procedure 
discussed above, the court should have declared a mistrial and 
ordered Vaida to stand trial a second time. The State relies on 
§ 29-115, which states: 

Any person aggrieved by a statement taken from him or 
her which is not a voluntary statement, or any statement 
which he or she believes was taken from him or her in 
violation of the fifth or sixth amendments of the 
Constitution of the United States, may move for 
suppression of such statement for use as evidence against ' 
him or her. The suppression motion shall be filed in the 
district court where a felony is charged and may be made 
at any time after the information or indictment is filed, 
and must be filed at least ten days before trial, unless 
otherwise permitted by the court for good cause shown. 
Unless claims of a statement being involuntary or taken in 
violation of the fifth or sixth amendments of the 
Constitution of the United States are raised by motion 
before trial as provided in this section, all objections to the 
use of such statements as evidence on these grounds shall 
be deemed waived, except that the court may entertain 
such motions to suppress after the commencement of trial 
when the defendant is surprised by the introduction of 
such statements by the state, and also the court in its 
discretion may entertain motions to suppress such 
statements when the defendant was not aware of the 
grounds for any such motion before the commencement 
of trial, or in such situations as the court deems that justice 
may require. Jn the event that the trial court entertains any 
such motion after the commencement of trial, the 
defendant shall be deemed to have waived any jeopardy 
which may have attached. None of the foregoing shall 
affect the right of the defendant to present the question of 
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the voluntariness of the statement, or the question of 
whether the proper constitutional safeguards were given 
to any defendant either in custody or otherwise 
significantly deprived of his or her liberty, for the 
consideration of the fact finder at trial. 

(Emphasis supplied.) 

It does not appear that this particular argument was 
presented to the Nebraska Supreme Court in Smith or Pope, 
although this “waiver language” existed in § 29-822. The State 
contends that the emphasized language “clearly states that a 
defendant has waived any jeopardy upon the court considering 
a suppression of statements after commencement of trial.” 
Brief for appellant at 13. 

Vaida concedes in his brief that 

if, after his trial commenced, the court entertained his 
Motion to Suppress and thereafter declared a mistrial, 
dismissed the case without prejudice, or took any other 
action short of acquittal, he would not be able to prevail 
on an argument that a second trial would subject him to 
double jeopardy. 

(Emphasis in original.) Brief for appellee at 8-9. 

We need deal only with the situation of acquittal, since that is 
the situation before us. In Sanabria v. United States, 437 U.S. 
54, 64, 98S. Ct. 2170, 57 L. Ed. 2d 43 (1978), the U.S. Supreme 
Court stated: 

In deciding whether a second trial is permissible here, 
we must immediately confront the fact that petitioner was 
acquitted on the indictment. That “ ‘[a] verdict of 
acquittal . . . [may] not be reviewed . . . without putting 
[the defendant] twice in jeopardy, and thereby violating 
the Constitution,’ ” has recently been described as “the 
most fundamental rule in the history of double jeopardy 
jurisprudence.” [Citations omitted.] The fundamental 
nature of this rule is manifested by its explicit extension to 
situations where an acquittal is “based upon an 
egregiously erroneous foundation.” 

See, also, Fong Foo v. United States, 369 U.S. 141, 82 S. Ct. 
671, 7 L. Ed. 2d 629 (1962). There are a few narrow exceptions 
to the above rule, none of which apply in this case. See Sanabria 
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v. United States, supra. 

It is important to note that the State has cited no case law, 
and we have found none, from any jurisdiction, which holds 
that a defendant may be retried after an acquittal. The State 
cites several cases which held that it did not violate the Double 
Jeopardy Clause to retry a defendant after a conviction was 
overturned on appeal. Those cases have no application to 
Vaida’s case because he was acquitted. The fairness that results 
from making a distinction between retrial after conviction as 
opposed to retrial after acquittal is readily apparent and is 
demanded by the state and federal Constitutions. We find no 
error by the trial judge regarding this issue. 


3. ORDER SUPPRESSING “PROCHNOW STATEMENT” 
(a) Voluntariness of Statement 

In determining the correctness of a trial court’s ruling on a 
motion to suppress, an appellate court will uphold the trial 
court’s findings of fact unless those findings are clearly 
erroneous. State v. Pope, 239 Neb. 1009, 480 N.W.2d 169 
(1992); State v. Masat, 239 Neb. 849, 479 N.W.2d 131 (1992); 
State v. Coleman, 239 Neb. 800, 478 N. W.2d 349 (1992). 

In deciding whether a trial court’s findings on a motion to 
suppress are clearly erroneous, an appellate court recognizes 
the trial court as the trier of fact and takes into consideration 
that the trial court has observed the witnesses testifying 
regarding the motion. State v. Pope, 239 Neb. 1009, 480 
N.W.2d 169 (1992); State v. Melton, 239 Neb. 790, 478 N.W.2d 
341 (1992). 

Determinations of voluntariness are based upon’ an 
assessment of all the circumstances and factors surrounding the 
occurrence when the statement was made. A determination that 
a confession was made voluntarily will not be overturned on 
appeal unless clearly wrong. State v. Haynie, 239 Neb. 478, 476 
N.W.2d 905 (1991). 

In reviewing the trial judge’s ruling suppressing the statement 
given to Officer Prochnow, it appears to be in the interest of 
judicial economy of time and resources to dispose of this issue 
on the ground of voluntariness, rather than the “custodial 
interrogation” issue. The trial court expressed clearly its factual 
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findings and conclusions regarding the voluntariness question: 


[T]he defendant was not free to leave the presence of the 
officer at the hospital at the time of thestatement.... 

Further, at the time of the statement the defendant was 
in a great deal of pain, knew or had reason to believe that 
his friend had been killed in the accident and certainly was 
under a great deal of emotional duress. Defendant’s 
statement was not the product of his free and rational 
choice as required by Mincey v. Arizona, 437 U.S. 385, 57 
L. Ed. 2nd 290, 98 S.Ct. 2408 (1978). 

Under these facts and circumstances I cannot conclude 
that the defendant’s statement to Officer Prochnow was 
freely and voluntarily made.... 


In Mincey v. Arizona, 437 U.S. 385, 397-98, 98 S. Ct. 2408, 


57L. Ed. 2d 290 (1978), the U.S. Supreme Court held: 


Statements made by a defendant in circumstances 
violating the strictures of Miranda v. Arizona, supra, are 
admissible for impeachment if their “trustworthiness . . . 
satisfies legal standards.” [Citations omitted.] But any 
criminal trial use against a defendant of his involuntary 
statement is a denial of due process of law “even though 
there is ample evidence aside from the confession to 
support the conviction.” [Citations omitted.] If, 
therefore, Mincey’s statements to Detective Hust were not 
“ ‘the product of a rational intellect and a free will,’ ” 
[citations omitted], his conviction cannot stand. 


(Emphasis omitted.) (Emphasis supplied.) 


In Mincey, the defendant was seriously wounded in a 


shoot-out with drug agents. While at the hospital, he was 
questioned by a detective and gave incriminating answers. The 
U.S. Supreme Court found as follows: 


It is hard to imagine a situation less conducive to the 
exercise of “a rational intellect and a free will” than 
Mincey’s. He had been seriously wounded just a few hours 
earlier, and had arrived at the hospital “depressed almost 
to the point of coma,” according to his attending 
physician. Although he had received some treatment, his 
condition at the time of Hust’s interrogation was still 
sufficiently serious that he was in the intensive care 
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unit. . . . He was, in short, “at the complete mercy” of 
Detective Hust, unable to escape or resist the thrust of 
Hust’s interrogation. 


Mincey v. Arizona, 437 U.S. at 398-99. 

While Vaida’s plight in the hospital may not have been as 
serious as Mincey’s, we cannot say that the trial judge’s ruling, 
in finding that the statement was not voluntarily made, is 
clearly erroneous. Having decided that the court was not clearly 
wrong in determining that the statement was not voluntarily 
made, we need not address the Miranda question raised by 
appellant. 


4, SUFFICIENCY OF THE EVIDENCE 

Appellant suggests in its brief that “there is sufficient 
evidence to find the Appellee guilty beyond a reasonable 
doubt” and requests that we review the judge’s determination to 
the contrary. Brief for appellant at 28. 

Section 29-2316 defines the scope and purpose of our review 
in error proceedings. That purpose is to provide an 
authoritative exposition of the law for use as precedent in 
similar cases which may subsequently arise. State v. Jennings, 
195 Neb. 434, 238 N.W.2d 477 (1976). 

The verdict by the trial court is not a question of law and is 
not within the scope of the error proceeding statute. For that 
reason, we decline to decide the issue of sufficiency of the 
evidence in this case. 

EXCEPTIONS OVERRULED. 
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SANDRA K. MILNES, APPELLANT, V. LANCE W. JACOBS, APPELLEE. 
510 N.W.2d 395 


Filed May 4, 1993. No. A-91-477. 


1. Judgments: Appeal and Error. In an appeal involving a question of law, an 
appellate court has an obligation to reach a conclusion independent of that of 
the trial court. 

2. Negligence: Proximate Cause: Words and Phrases. Contributory negligence is 
conduct for which a plaintiff is responsible, amounting to a breach of the duty 
which the law imposes upon persons to protect themselves from injury, and 
which, concurring and cooperating with actionable negligence on the part of the 
defendant, contributes to the injury as a proximate cause. 

3. Motor Vehicles: Right-of-Way: Highways. Drivers of motor vehicles have the 
duty to keep a proper lookout and watch where they are driving, even though 
they are rightfully on the highway and have the right-of-way. In addition, they 
must keep a lookout ahead, in the direction of travel, or in the direction from 
which others may be expected to approach and are bound to take notice of the 
road, to observe conditions along the way, and to know what is in front of them 
fora reasonable distance. 

4. Motor Vehicles: Negligence: Proximate Cause. If a situation is created so quickly 
that a motorist has no opportunity to avoid doing injury, there is no liability, but 
if he has time within which the ordinarily careful and prudent person could and 
would avoid inflicting damage, the problem of whether or not his acts or 
omissions were negligent, or the proximate cause of the damage, is for a jury. 


Appeal from the District Court for Douglas County: ROBERT 
V. BURKHARD, Judge. Reversed and remanded for a new trial. 


William R. Johnson and Raymond E. Walden, of Kennedy, 
Holland, DeLacy & Svoboda, for appellant. 


Joseph K. Meusey and Lori L. Fuhrman, of Fraser, Stryker, 
Vaughn, Meusey, Olson, Boyer & Bloch, P.C., for appellee. 


MILLER-LERMAN and WRIGHT, Judges, and Norton, District 
Judge, Retired. 


Norton, District Judge, Retired. 

This is an appeal from the district court for Douglas County, 
Nebraska, involving a jury verdict rendered in an automobile 
accident case wherein the plaintiff, Sandra K. Milnes, alleged 
that the defendant, Lance W. Jacobs, was negligent in making a 
left turn in front of her at an intersection at which Milnes had 
the right-of-way. In defense, Jacobs asserted that Milnes was 
contributorily negligent and, over objection, presented 
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evidence that part of the damages Milnes claimed were due toa 
postaccident back injury sustained while shoveling snow. The 
jury returned a verdict for Milnes on the issue of liability, but 
awarded only 53 percent of her stipulated special damages. 
Milnes moved for a new trial on the issue of damages, which 
motion was denied. In this appeal, Milnes assigns three errors, 
to wit: (1) The trial court committed error in submitting the 
issue of contributory negligence to the jury; (2) the trial court 
committed error in permitting testimony about the possible 
relationship between shoveling snow several months after the 
accident, as well as other possible aggravating activities in the 
future, and Milnes’ continued pain; and (3) the award of 
damages, in an amount less than the stipulated medical 
expenses, is unsupported by the evidence. We reverse the 
judgment after consideration of the first assignment of error 
and remand the cause for a new trial. 

_ On October 22, 1987, at approximately 4:30 p.m., Milnes 
and Jacobs were involved in a two-vehicle accident at the 
intersection of Q Street and Millard Avenue in Omaha, 
Nebraska. Milnes was operating a 1982 Camaro, and Jacobs a 
1984 Blazer. The weather conditions on the day of the accident 
were good, there was no moisture on the roadway, and it was a 
sunny day. Immediately preceding the accident, Jacobs was 
approaching the intersection from the west in the turn laneonQ 
Street with his signal lights flashing and Milnes was traveling 
west in the middle lane on Q Street. The collision occurred when 
Jacobs attempted to turn left in front of Milnes into the 
northbound lane of Millard Avenue. 

As both drivers approached the intersection, they noticed 
that the traffic lights controlling east-west traffic were green. 
Milnes was not preceded by another vehicle, and she was 
traveling between 25 and 30 m.p.h. She could recall that there 
were other vehicles on her right as she approached the 
intersection, but did not remember if any cars were on her left in 
the turn lane. There was a vehicle preceding Jacobs from the 
west, and Milnes noted this vehicle. She did not notice Jacobs’ 
vehicle. 

The vehicle preceding Jacobs turned left in front of Milnes 
into the northbound lane of Millard Avenue, and she braked 
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for it as it did so. Immediately after she braked, Milnes turned 
to her passenger and remarked, “ ‘Can you believe what he just 
did?’ ” It was then that she became aware that her passenger’s 
eyes were “ ‘getting real big [as] if he was going to point or 
brace himself . . .. And I looked forward, and [Jacobs] was 
just right there.’ ” 

Before the collision, Jacobs and Milnes saw one another 
when they were about one car length apart and unable to avoid 
an impact. Jacobs was traveling at a speed of approximately 20 
m.p.h. when he entered the turn lane. He did not stop or slow 
down before beginning to turn left because he estimated that 
Milnes was four to five car lengths from the intersection, but his 
view was blocked by a van in the opposite turn lane. His 
estimate of Milnes’ position was based on his earlier 
observation of her vehicle when it was almost a block and a half 
away from him as he came down the hill on Q Street and entered 
the left turn lane. 

During the impact, Milnes flew forward, her knees hit the 
dash, and her face hit the steering column. Her face “hurt real 
bad” and later swelled up. In addition, her two front teeth were 
“ ‘traumatized,’ ” one tooth was chipped, and she reported 
feeling generally numb. She was transported to a hospital, 
given initial treatment, and released. About 2 days after the 
accident, Milnes’ back began to hurt. Although she had 
appointments for her teeth, nose, and knees shortly after the 
accident, it was sometime later before she first saw Dr. James 
O’ Hara about her back. 

The collision revived knee injuries that Milnes had sustained 
in an accident during her childhood. In April 1978, when she 
was 8 years old, Milnes was involved in an automobile accident 
in which she was a passenger in an automobile driven by her 
mother. As a result of that collision, she injured her knees and 
eyes. At that time, Milnes was treated by Dr. O’Hara, who 
diagnosed her knee problem as a softening of the tissue below 
the knee. She testified that after the 1978 accident, and prior to 
the 1987 accident, she held several jobs at such places as Burger 
King, Bonanza, and Motel 8. Her job at Motel 8 included 
cleaning rooms, vacuuming, making beds, and cleaning 
showers. None of Milnes’ employment activities had a negative 
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effect on her back. 

Dr. O’Hara prescribed exercises for the back pains suffered 
by Milnes, which she continued for only a short time because 
“{t]hey were not helping.” Eventually, she was referred to Dr. 
Patrick Bowman, a back specialist, who prescribed back 
therapy, “back school,” and medications. After a CAT scan, 
Dr. Bowman diagnosed Milnes as having a condition called pars 
defect, or spondylolysis, which predated the accident and which 
she probably developed sometime between the ages of 8 and 15 
years. 

According to the evidence, pars defect occurs in about 6 
percent of the population and is not a rare condition. Most 
people with this condition are asymptomatic and are oblivious 
to the fact that they have this defect. It is, in effect, a stress 
fracture of the spine, and most who are so affected compensate 
by developing soft-tissue mechanisms that make up for the lack 
of bone integrity resulting from the fracture. Dr. Bowman 
testified that a traumatic event that disrupts the soft-tissue 
compensatory mechanisms causes the pars defect to become 
symptomatic. Therefore, the issue, as he stated it, “is not 
whether the broken bone predated the accident or not, the issue 
is what caused the patient to be symptomatic and disabled 
where she wasn’t before.” Dr. Bowman testified that, in his 
opinion, Milnes would not have a prognosis of 15-percent 
permanent disability if she had not been in the October 1987 
accident. 

After discovering the stress fracture, Dr. Bowman did not 
change his recommendation regarding back exercises, which he 
believed would help strengthen the muscles and soft tissue. At 
the time of trial, Milnes was still sporadically doing the exercises 
she had learned in back school. In addition, she had received 
several caudal blocks, at her request. 

By February 1989, Milnes was, in her own words, “doing 
pretty good,” and she tried to shovel snow from her parents’ 
driveway. She stopped this activity after cleaning about half a 
. car length because she was experiencing back pain. An 
appointment was scheduled with Dr. Bowman for February 3, 
when Milnes reported to him that she could hardly move after 
shoveling snow and still had pain. She again saw Dr. Bowman 
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on March 10, when he suggested that she resume her exercises 
with more regularity and scheduled an appointment for 3 weeks 
later. However, Milnes failed to return. She did not contact Dr. 
Bowman until June 8, when she called to schedule a caudal 
block. Milnes testified that her back pain eventually returned to 
the condition it was in prior to the snow-shoveling incident. 

At the time of trial, Dr. Michael Morrison testified, over 
objection, that spondylolysis can become symptomatic without 
some outside event—-while a person is working or lifting 
something heavy. He further testified that shoveling heavy 
snow is the “type of workload [that] could precipitate lower 
back pain in this type of condition.” He did agree that whether a 
certain activity would trigger an asymptomatic person to 
become symptomatic depended on the specific person and the 
activities involved and that his assertions were possibilities, not 
fact. 

With regard to the first error assigned, we must determine 
whether or not there was any competent evidence upon which a 
jury could find that Milnes was contributorily negligent. In our 
examination of this matter, which is a question of law, we have 
an obligation to reach a conclusion independent of that of the 
trial court in a judgment under review. Nebraska Builders 
Prod. Co. v. Industrial Erectors, 239 Neb. 744, 478 N.W.2d 257 
(1992). 

Contributory negligence is conduct for which a plaintiff is 
responsible, amounting to a breach of the duty which the law 
imposes upon persons to protect themselves from injury, and 
which, concurring and cooperating with actionable negligence 
on the part of the defendant, contributes to the injury as a 
proximate cause. Circo v. Transit Auth. of City of Omaha, 217 
Neb. 497, 348 N.W.2d 908 (1984); Steinauer v. Sarpy County, 
217 Neb. 830, 353 N. W.2d 715 (1984). 

The duty implicated in this case is the duty to keep a proper 
lookout. Drivers of motor vehicles have the duty to keep a 
proper lookout and watch where they are driving, even though 
they are rightfully on the highway and have the right-of-way. In 
addition, they must keep a lookout ahead, in the direction of 
travel, or in the direction from which others may be expected to 
approach and are bound to take notice of the road, to observe 
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conditions along the way, and to know what is ‘in front of them 
for a reasonable distance. Circo v. Transit Auth. of City of 
Omaha, supra; Murray v. Pearson Appliance Store, 155 Neb. 
860, 54N.W.2d 250 (1952). 

In this case, there is evidence that Milnes looked away from 
the road, and at her passenger, immediately before impact. This 
evidence could present an issue as to whether Milnes breached 
her duty to keep a proper lookout. It is, however, the only 
affirmative evidence in the case regarding potential misconduct 
on the part of Milnes; and if the accident were unavoidable, 
then Milnes’ failure to keep a proper lookout could not be a 
contributing or proximate cause of her injuries. McFarland v. 
King, 216 Neb. 92, 97, 341 N.W.2d 920, 923 (1983), stated the 
proposition as follows: 

“Tf the situation is created so quickly that the motorist has 
no opportunity to avoid doing injury, there is no liability, 
but if he has time within which an ordinarily careful and 
prudent person could and would avoid inflicting damage, 
the problem of whether or not his acts or omissions were 
negligent, or the proximate cause of the damage, is for a 
jury.” 

According to the evidence, Milnes was approximately two 
car lengths from the intersection when the vehicle in front of 
Jacobs began to turn. In order to avoid the turning vehicle, she 
slowed her vehicle to approximately 20 to 25 m.p.h. At that 
speed, she was presumably between one car length away from 
or just entering the intersection at the moment she glanced at 
her passenger. Traveling at 20 m.p.h., she would have covered 
29.33 feet per second. Even if she had not glanced away, she 
obviously could not have reacted quickly enough to totally stop 
her vehicle before reaching the middle of the intersection. At 
the most, she would have struck Jacobs at a different point on 
his vehicle. 

Jacobs testified he had calculated that he could make the 
left-hand turn before Milnes got to the intersection. Taking into 
account the evidence that he did not see Milnes at the 
intersection until he was one car length away from her, he could 
not have reacted quickly enough to prevent himself from 
turning in her path. Therefore, the collision itself was 
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unavoidable, and Milnes’ glance at her passenger could not 
have been a contributing or proximate cause of the accident. 
Accordingly, it was error to submit the issue of contributory 
negligence on the part of Milnes to the jury. 

Because we have determined that there was no competent 
evidence to support the defense of contributory negligence and 
that it was, thus, prejudicial error to submit that issue to the 
jury, it is unnecessary for us to address the remaining 
assignments of error. See, Oberhelman v. Blount, 196 Neb. 42, 
241 N.W.2d 355 (1976); Spath v. Coon, 189 Neb. 822, 205 
N.W.2d 541 (1973). We reverse the judgment and remand the 
cause for a new trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 


STATE OF NEBRASKA, APPELLEE, V.GEARY L. DANDRIDGE, 
APPELLANT. 
511N.W.2d 527 


Filed May 4, 1993. No. A-92-414. 


1. Indictments and Informations: Complaints. Two or more offenses may be 
charged in the same indictment, information, or complaint in a separate count 
for each offense if the offenses charged, whether felonies or misdemeanors, or 
both, are of the same or similar character or are based on the same act or 
transaction or on two or more acts or transactions connected together or 
constituting parts of acommon scheme or plan. 

2. Trial: Joinder: Indictments and Informations: Complaints. If it appears that a 
defendant or the State would be prejudiced by a joinder of offenses in an 
indictment, information, or complaint, or by such joinder of offenses in 
separate indictments, informations, or complaints for trial together, the court 
may order an election for separate trials of counts, indictments, informations, 
or complaints, grant a severance of defendants, or provide whatever other relief 
justice requires. 

3. Trial: Joinder: Appeal and Error. A trial court’s ruling on a motion for 
consolidation of prosecutions properly joinable will not be disturbed on appeal 
absent an abuse of discretion. 

4. Trial: Joinder: Proof. Whether or not separate trials are required depends upon 
a showing by the defendant that prejudice will result from a joint trial. 
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5. Joinder. Charges arise out of the same act or transaction if they are so closely 
linked in time, place, and circumstance that a complete account of one charge 
cannot be related without relating details of the other charge. 

6. Words and Phrases. The word “transaction” has a flexible meaning. It may 
encompass a series of occurrences, depending not so much upon the immediacy 
of their connection as upon their logical relationship. 

7. Joinder: Appeal and Error. An appellate court must determine whether or not 
the joinder of offenses would be prejudicial to the defendant. 


Appeal from the District Court for Lancaster County: 
JEFFRE CHEUVRONT, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public Defender, and 
Robert G. Hays for appellant. 


Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellee. 


SIEVERS, Chief Judge, and HANNoN and Irwin, Judges. 


IRWIN, Judge. 

In this case, we review criminal convictions for possession of 
a controlled substance, cocaine, Neb. Rev. Stat. § 28-416(3) 
(Cum. Supp. 1992), and being a felon in possession of a 
firearm, Neb. Rev. Stat. § 28-1206 (Reissue 1989). Appellant 
was determined to be a habitual criminal under Neb. Rev. Stat. 
§ 29-2221 (Reissue 1989). Appellant argues that the district 
court erred by (1) overruling his motion to prohibit joinder of 
the two substantive charges, (2) overruling his motion to 
dismiss at the close of the evidence, (3) finding him to be a 
habitual criminal, and (4) imposing an excessive sentence. He 
also argues a fifth error on appeal—the evidence is insufficient 
to support the verdicts. We affirm for the reasons discussed 
below. 


I. FACTUAL BACKGROUND 

On September 27, 1991, officers of the Lincoln Police 
Department executed a search warrant shortly before midnight 
at the residence of Geary L. Dandridge, appellant. The 
residence is located at 645 North 30th Street, Lincoln, 
Nebraska. No issue regarding the warrant is raised by 
appellant. 

Four persons, including appellant, were found in the home. 
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Appellant was found in the bathroom shower. He was 
unclothed but dry at the time. The other three persons were 
located in the kitchen. Also found in the bathroom with 
appellant were a pair of jeans, ashirt, a pair of shoes, and some 
towels, which were all in a pile next to the bathroom cabinet. 
The police allowed appellant to put on the jeans that were in the 
pile of clothes. Found by the police in the pile of clothes was a 
9-mm handgun, which was obscured from view by the clothes. 
On the counter next to the sink, they found a pair of scissors 
with a wad of cotton held in the tips; a cigarette lighter; an item 
of “narcotics paraphernalia,” which was apparently a smoking 
device of some type; and some money. The pile of clothing also 
yielded a man’s billfold containing the Nebraska driver’s license 
of appellant. 

On top of the toilet tank, a shot glass containing fluid was 
discovered. A small piece of an off-white, hard substance was 
floating in the fluid. This substance ultimately tested positive 
for cocaine base, otherwise known as crack cocaine. The shot 
glass was processed for fingerprints, and one latent print was 
found. When the latent print was compared to the known 
fingerprint of appellant, it was found that the prints did not 
match. No fingerprints of any value for comparison purposes 
were found on the gun, clip, or shells. 

Several people testified in appellant’s case in chief, including 
Donald Shubert, Jr., and Jason Shubert, Donald’s son. Both of 
these individuals claimed that the handgun found in the pile 
with appellant’s clothing belonged to Donald Shubert. 
Appellant stipulated that he had a prior felony conviction. He 
testified that the items recovered by the police were not his. 

Appellant was subsequently convicted of both counts 
charged in the information. A hearing on the habitual criminal 
allegation was held, and appellant was found to be a habitual 
criminal within the meaning of the statute. He was then 
sentenced to a period of incarceration of not less than 15 nor 
more than 30 years on each count, the sentences to run 
concurrently. Additionally, appellant was taxed with the costs 
of the prosecution. He was given credit for 218 days served in 
custody. Appellant has timely filed his appeal with this court. 
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II. DISCUSSION 

Appellant asserts that the trial court erred by allowing the 
felon in possession of a firearm count to be tried together with 
the drug possession count. Proof of appellant’s prior felony 
conviction was introduced as an element of the possession of a 
firearm charge. Such proof would have been inadmissible in a 
separate trial for possession of illegal drugs unless appellant 
chose to testify. Appellant contends on appeal, as he contended 
at the hearing on the motion to sever, that he was impermissibly 
prejudiced by the trial court’s refusal to sever the counts. 


1. JOINDER GENERALLY 
The trial court’s authority to join the offenses with which 
appellant was charged may be found in Neb. Rev. Stat. 
§ 29-2002 (Reissue 1989), which provides: 

(1) Two or more offenses may be charged in the same 
indictment, information, or complaint in a separate count 
for each offense if the offenses charged, whether felonies 
or misdemeanors, or both, are of the same or similar 
character or are based on the same act or transaction or on 
two or more acts or transactions connected together or 
constituting parts of acommon scheme or plan. 


(4) If it appears that a defendant or the state would be 
prejudiced by a joinder of offenses . . . in an indictment, 
information, or complaint, or by such joinder of offenses 
in separate indictments, informations, or complaints for 
trial together, the court may order an election for separate 
trials of counts, indictments, informations, or 
complaints, grant a severance of defendants, or provide 
whatever other relief justice requires. 

A trial court’s ruling on a motion for consolidation of 
prosecutions properly joinable will not be disturbed on appeal 
absent an abuse of discretion. State v. Illig, 237 Neb. 598, 467 
N.W.2d 375 (1991); State v. Thompson, 231 Neb. 771, 438 
N.W.2d 131 (1989). Whether or not separate trials are required 
depends upon a showing by the defendant that prejudice will 
result from a joint trial. State v. Illig, supra; State v. Andersen, 
232 Neb. 187, 440 N. W.2d 203 (1989). 
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2. JOINDER ANALYSIS 


(a) Are the Charges Joinable? 

In order to determine if offenses are properly joinable under 
§ 29-2002(1), we must first determine how the offenses are 
related. State v. Illig, supra. 

In State v. Brehmer, 211 Neb. 29, 317 N. W.2d 885 (1982), the 
Nebraska Supreme Court dealt with the phrase “same act or 
transaction,” which phrase is contained in § 29-2002. The court 
noted that no definition had been propounded by the Supreme 
Court prior to Brehmer. The court discussed the fact that 
several federal courts have dealt with the phrase “same act or 
transaction,” since that phrase is also included in the federal 
joinder rules under Fed. R. Crim. P. 8. The Nebraska court 
noted that joinder has as one of its goals maximum trial 
convenience consistent with minimum prejudice to the 
defendant. The Brehmer court went on to quote with approval 
an Oregon test for determination of whether offenses are based 
on the same act or transaction, which test stated that “ ‘the two 
charges arise out of the same act or transaction.if they are so 
closely linked in time, place and circumstance that a complete 
account of one charge cannot be related without relating details 
of the other charge.’ ” State v. Brehmer, 211 Neb. at 36-37, 317 
N.W.2d at 890, quoting State v. Fitzgerald, 267 Or. 266, 516 
P.2d 1280 (1973). The court went on in Brehmer to note 
inferentially that if substantially the same facts need be adduced 
in order to prove each of the offenses, then they arise from the 
same transaction. ~ 

In Wayne R. LaFave & Jerold H. Israel, Criminal Procedure 
§ 17.1 at 762 (2d ed. 1992), the phrase “same transaction” was 
discussed as follows: “{U]nder the general notion that the 
offenses must arise out of the same sequence of events [same 
transaction}, it is sufficient that they were occurring 
simultaneously but yet not part of acommon scheme.” 

The U.S. Courts of Appeals for the Fifth and Eighth Circuits 
have dealt with the phrase “same act or transaction” also. In 
United States vy. Park, 531 F.2d 754 (5th Cir. 1976), the 
appellant argued that finding drugs and a gun during a search 
of his home was an insufficient nexus to say that the charges 
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arose from the same act or transaction. Citing United States v. 
Pietras, 501 F.2d 182 (8th Cir. 1974), cert. denied 419 U.S. 1071, 
95 S. Ct. 660, 42 L. Ed. 2d 668, the court approved the joinder 
and held that the offenses were based on the same transaction. 
Pietras involved a defendant charged with armed bank robbery, 
kidnapping, transportation of a firearm in interstate commerce 
by a convicted felon, transportation of stolen property, and 
possession of an unregistered firearm. Pietras sought to sever 
the count relating to the possession of an unregistered firearm 
from the other counts, since the weapon was not used in 
connection with the robbery, but was merely found in the van. 
No error was found in the joinder. Likewise, in United States v. 
Abshire, 471 F.2d 116 (5th Cir. 1972), the court of appeals 
found that the trial court had not erred in refusing to sever 
charges of interstate transportation of a stolen motor vehicle 
and interstate transportation of a firearm by a felon. Both 
offenses were found to have arisen out of the same sequence of 
events, and joinder was proper. 

As defined in Park, the word “transaction” has a flexible 
meaning. It may encompass a series of occurrences, depending 
not so much upon the immediacy of their connection as upon 
their logical relationship. 

The two possession offenses in the case before us occurred at 
the same time and same place and are logically connected. In 
the facts before us regarding constructive possession of a gun — 
and drugs by appellant, the offenses are both part of the same 
transaction, as discussed above. They occurred simultaneously, 
even though they were not part of a common scheme. They 
were closely linked in time, place, and circumstance. A 
complete account of one crime could not be related without 
detailing a substantial amount of evidence related to the other 
crime. The charges were joinable under § 29-2002. 


(b) Although Joinable, Should Charges 
be Severed Due to Prejudice? 

The above discussion does not end the analysis of the joinder 
issue. Even if charges are properly “joined” in the information, 
the trial court must still determine if separate trials are dictated 
due to prejudice which might result to the defendant. State v. 


792 | NEBRASKA APPELLATE REPORTS 


Pope, 192 Neb. 755, 224 N.W.2d 521 (1974). 

The defendant bears the burden of proving that prejudice 
will result from joinder. State v. Illig, 237 Neb. 598, 467 N.W.2d 
375 (1991). 

Section 29-2002(4) states: 

If it appears that a defendant or the state would be 
prejudiced by a joinder of offenses or of defendants in an 
indictment, information, or complaint, or by such joinder 
of offenses in separate indictments, informations, or 
complaints for trial together, the court may order an 
election for separate trials of counts, indictments, 
informations, or complaints, grant a severance of 
defendants, or provide whatever other relief justice 
requires. 

The State relies on J/lig as authority for its position that the 
charges should not be severed. Illig was charged with second 
degree murder, use of a firearm in the commission of a felony, 
and being a felon in possession of a firearm. The Nebraska 
Supreme Court held that the felon in possession of a firearm 
offense occurred at the same time as the other two offenses and 
that, therefore, all offenses were properly joined because they 
were based on the same act or transaction. 

The court noted that even where joinder is proper, severance 
may still be required under § 29-2002(4) if the defense is unduly 
prejudiced. However, the J/lig court found that 

[iJn the case at bar, the crimes are connected. The crimes 
occurred at the same time and arose from a single act or 
event, namely, the shooting of Smith. The potential 
witnesses, the crime scene, and the weapon were involved 
in all three crimes. These crimes were not unconnected. 
(Emphasis supplied.) 237 Neb. at 613, 467 N.W.2d at 385. 

The fact that the three crimes in J/lig were connected is of 
paramount importance and is a critical distinction. By 
connection, it is meant that the crimes are connected to each 
other. In Illig, the gun possessed by the felon was used to 
commit the murder. 

There is no connection between the two crimes charged in the 
case before us. The gun had no relationship to the drug charge. 
An argument could possibly be made that if the drug charge 
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were a delivery charge and the defendant were a dealer, then 
perhaps the possession of the gun would be connected to the 
drug possession, since guns are often tools of the drug-dealing 
trade. That is not the situation here. 

This court is cognizant of the Nebraska Supreme Court’s 
ruling in the case State v. Evans, 235 Neb. 575, 456 N.W.2d 739 
(1990). In that case, the defendant was convicted, in a single 
trial, of committing robberies, use of a firearm in the 
commission of felonies, and possession of a firearm by a felon. 
The court found no abuse of discretion in the trial court’s ruling 
that joinder of all charges was proper. However, Evans is 
distinguishable from the case before us, because in Evans the 
crimes charged were connected, just as in J/lig, i.e., the weapon 
was used to commit the robberies. In the case before us, it 
cannot be shown that there is any such connection between the 
drug possession charge and the firearm possession charge. 

Especially significant about the charges not being severed in 
the case before us is that when the charges were not severed, 
appellant then had his status as a convicted felon injected into 
the trial of the drug possession charge. If the charges had been 
severed, evidence of appellant’s status as a convicted felon 
could not have been introduced at a separate drug possession 
trial unless he chose to testify, and then, the evidence would 
have borne only on his credibility. 

Having made these remarks about joinder of offenses which, 
while arising from the same transaction, are not related or 
connected to each other, we must bear in mind that a curative 
instruction may resolve the potential problem of a jury’s 
improper use of a defendant’s felon status. The Nebraska 
Supreme Court has held on many occasions that a potentially 
prejudicial evidentiary problem may be cured by appropriate 
instruction. It has specifically held that a court which admits 
evidence admissible for a certain purpose only may by an 
instruction limit the evidence to the purpose for which it is 
admissible and caution the jury against its improper use. State 
v. Messersmith, 238 Neb. 924, 473 N.W.2d 83 (1991); State v. 
Stewart, 219 Neb. 347, 363 N.W.2d 368 (1985); Davis v. State, 
171 Neb. 333, 106 N.W.2d 490 (1960); Grandsinger v. State, 161 
Neb. 419, 73 N.W.2d 632 (1955); Jurgensen v. State, 135 Neb. 
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537, 283 N.W. 228 (1939). 

The federal courts have held that instruction may prevent 
prejudice to a defendant in situations factually similar to this 
case. 

In Breeland v. Blackburn, 786 F.2d 1239 (5th Cir. 1986), the 
court of appeals reviewed a state court conviction of 
aggravated burglary and possession of a firearm by a convicted 
felon and held that the state court’s denial of severance did not 
violate the defendant’s right to due process and fair trial under 
the U.S. Constitution. The lower court had found that the two 
charges arose out of the same transaction. The court of appeals 
noted that absent an objection to the jury instructions, there 
was an assumption that the lower court’s instructions 
adequately dealt with the possibility of undue influence being 
placed upon the prior felony conviction, which, as in the case at 
bar, was a requisite element of the charge of possession of a 
firearm by aconvicted felon. The Breeland court noted that the 
instructions to the jury were not included in the record, but that 
the record reflected that no objections were made to the jury 
charge. 

The jury instructions were not included in the transcript 
prepared for the instant appeal either. The only mention of 
instructions is contained in the bill of exceptions and regards the 
instruction conference. The attorneys were raising any 
objections they had to the proposed instructions. The 
instructions were referred to by number. They were not read 
into the record, and no rule requires this. The only dialog 
concerning the prior felony conviction appears to be as follows: 
“THE COURT: Twelve is evidence has been received showing 
that the defendant has been convicted of a felony. [State’s 
attorney]: No objection. [Defense counsel]: No objection.” 

The Nebraska Supreme Court has held that where a decision 
has been rendered by a court of general jurisdiction, the 
correctness Of the decision or ruling from that court is 
presumed. An appellant must establish the contrary by 
submitting an appropriate record. Hyslop v. State, 159 Neb. 
802, 68 N.W.2d 698 (1955); Darlington v. State, 153 Neb. 274, 
44 N.W.2d 468 (1950); Salistean v. State, 115 Neb. 838, 215 
N.W. 107 (1927). Trial judges are charged with the duty of 
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conducting criminal trials in such a manner that the accused 
may have a fair and impartial trial, and unless the record 
' discloses an objection to a judge’s actions, such cannot be 
reviewed on appeal. Hyslop v. State, supra. Meaningful 
appellate review requires a record that elucidates the factors 
relating to a lower court’s decision. Spittler v. Nicola, 239 Neb. 
972, 479 N. W.2d 803 (1992). 

Like the Breeland court, we note that no objections were 
made to the pertinent jury instruction, and we must assume that 
the instructions adequately dealt with the problem regarding 
the felon status of appellant in its proper purpose and use by the 
jury. 

The determination of whether or not prejudice resulted from 
this joinder is aided by the record. The evidence of appellant’s 
guilt was substantial. In addition, the State placed no undue 
emphasis upon the prior felony conviction of appellant, cf. 
Panzavecchia v. Wainwright, 658 F.2d 337 (Sth Cir. 1981), thus 
diminishing the possibility of prejudice. 

An appellate court must determine whether or not the 
joinder of offenses was prejudicial to the defendant. State v. 
Illig, 237 Neb. 598, 467 N.W.2d 375 (1991). Our conclusion 
regarding the issue of prejudice due to the joinder must be that 
even though the crimes were unrelated, in the sense that the 
word is used in //lig and Evans, it cannot be an abuse of 
discretion for the trial court to refuse to force the State to try the 
two charges separately where appellant fell short in his burden 
of showing the possibility of prejudice under § 29-2002(4). 

We find no merit to appellant’s first assignment of error. 


3. OVERRULING MoTION TO DISMISS 

Appellant asserts that his motion to dismiss, which was made 
after both the State and appellant had rested, should have been 
sustained. On a criminal defendant’s motion to dismiss for 
insufficient evidence of the crime charged against the 
defendant, the State is entitled to have all its relevant evidence 
accepted as true, the benefit of every inference reasonably 
drawn from the evidence, and every controverted fact resolved 
in its favor. In a criminal case, a court can direct a verdict only 
when (1) there is a complete failure of evidence to establish an 


796 1 NEBRASKA APPELLATE REPORTS 


essential element of the crime charged or (2) the evidence is so 
doubtful in character and lacking in probative value that a 
finding of guilt based on such evidence cannot be sustained. 
State v. Brown, 235 Neb. 374, 455 N.W.2d 547 (1990). 

In the case at hand, the evidence and the reasonable 
inferences to be drawn from it, taken as a whole, as we are 
required to do, establish appellant’s guilt beyond a reasonable 
doubt. The direct and circumstantial evidence were sufficient to 
find that appellant did in fact possess the gun and the drugs. 

After a jury has considered the evidence in light of the 
applicable governing rules and returned a verdict of guilty, that 
verdict may not, as a matter of law, be set aside on appeal for 
insufficiency of the evidence if the evidence supports some 
rational theory of guilt. State v. Ohler, 178 Neb. 596, 134 
N.W.2d 265 (1965). This assignment of error is without merit. 


4. HABITUAL CRIMINAL 

The law in the State of Nebraska regarding use of prior 
convictions in an enhancement proceeding is clear. “[T]o prove 
a prior conviction for enhancement purposes, the State need 
only show that at the time of the prior conviction the defendant 
had, or waived, counsel.” State v. Oliver, 230 Neb. 864, 869, 
434 N. W.2d 293, 297 (1989). It is also clear that an enhancement 
proceeding is neither the time nor the place to launch a 
collateral attack on a prior conviction. State v. Wiltshire, 241 
Neb. 817, 491 N.W.2d 324 (1992); State v. Oliver, supra. 
Appellant is incorrect when he states that at the time of his 
enhancement proceeding there was no recognized procedure 
for challenging the admission of “an un-Boykinized plea.” 
Brief for appellant at 29. There is still no precise name to the 
procedure by which one must attack a prior conviction. 

However, Oliver was decided in 1989, and it states as follows: 
Objections to the validity of a prior conviction offered for 
the purpose of sentence enhancement, beyond the issue of 
whether the defendant had counsel or waived the right to 
counsel, constitute a collateral attack on the judgment, 
and must be raised either by a direct appeal from the prior 
conviction or in separate proceedings commenced 
- expressly for the purpose of setting aside the prior 
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conviction, 
(Emphasis supplied.) 230 Neb. at 869, 434 N.W.2d at 297. It is 
clear, therefore, that no matter how one chooses to caption the 
pleading, a separate proceeding of some sort must be initiated 
to collaterally attack a prior conviction if the issue is other than 
whether appellant had counsel in the case. 

Additionally, appellant made no objection at the 
enhancement proceeding to the offer of exhibit 1, which was a 
certified copy of appellant’s conviction for robbery and use of a 
firearm in the commission of a felony from 1979. Therefore, no 
error may be predicated on the admission of exhibit 1. See, 
State v. Threet, 225 Neb. 682, 407 N.W.2d 766 (1987); Sate v. 
Roggenkamp, 224 Neb. 914, 402 N.W.2d 682 (1987). Exhibit 2, 
acertified copy of appellant’s conviction in 1977 for possession 
of amobarbital, shows that appellant was represented by 
counsel and that appellant entered a plea of no contest to that 
charge. Consequently, under the current state of the law in 
Nebraska, appellant may not, at the enhancement proceeding, 
attack a prior conviction regarding any other issue. Therefore, 
the court properly admitted exhibit 2 as evidence of another 
prior felony conviction. The trial court properly found that the 
State had demonstrated two previous felony convictions and, 
consequently, sentenced appellant as a habitual criminal. 
Appellant’s assignment of error in this regard is also without 
merit. 


$5. EXCESSIVE SENTENCE 

A sentence imposed within the statutory limits will not be 
disturbed on appeal in the absence of an abuse of discretion. 
State v. Hall, 242 Neb. 92, 492 N.W.2d 884 (1992). 

Appellant appears to be the embodiment of the concept of a 
habitual offender. At the age of 13, he acquired a conviction for 
burglary. At age 15, he was convicted of statutory rape and 
theft. At age 17, he was convicted of destruction of property. At 
age 19, he was convicted of carrying a concealed weapon, petty 
larceny, and resisting arrest and was placed on probation. When 
he was 20, his probation was revoked and he was sentenced to 1 
to 2 years in the state penitentiary. The revocation occurred as a 
result of appellant’s involvement in a shooting incident in which 
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an individual was killed following a quarrel over a debt. At age 
22, appellant was convicted of theft in Louisiana and of 
carrying a concealed weapon in Nebraska. At age 23, appellant 
was convicted of possession of cocaine. At age 26, appellant 
was convicted of possession of a controlled substance, which is 
the 1977 conviction used in the enhancement proceeding. At 
age 28, appellant was convicted of robbery and use of a firearm 
in the commission of a felony, which is the 1979 conviction used 
in the enhancement proceeding. Appellant holds out to the 
court his law-abiding behavior, stating that “[wJhile it is true 
that [he] has served prison sentences on four prior occasions... 
he has only been convicted of a single misdemeanor offense © 
since his last felony conviction in 1979.” Brief for appellant at 
36. While it is true that appellant has only one misdemeanor 
conviction since his last felony conviction in 1979, the reason 
for this is that appellant was incarcerated in the Nebraska State 
Penitentiary from 1979 until September 27, 1990. This 
argument has the same persuasive value as that of the murderer 
who, after killing both his parents, pled for the court’s mercy, 
arguing that he was an orphan. The trial court’s sentence of 15 
to 30 years’ imprisonment on each charge was quite clearly not 
excessive in this case, and appellant’s contention in this regard is 
’ without merit. 


6. SUFFICIENCY OF THE EVIDENCE 
The standard of review for this assigned error is the same as 
that discussed earlier regarding the issue of the motion to 
dismiss. We reach the same conclusion and find no merit to this 
argument. 


III. CONCLUSION 
For the reasons discussed, we affirm the convictions and 
sentences. 
AFFIRMED. 
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1. Verdicts: Juries: Appeal and Error. A jury verdict may not be set aside unless it is 
clearly wrong, and it is sufficient if there is any competent evidence presented to 
the jury upon which it could find for the successful party. 

2. Contracts: Intent. Instruments executed at the same time, by the same parties, 
for the same purpose, and in the course of the same transaction may be examined 
to determine the intent of the parties thereto. Legally, such instruments are all 
one instrument and are to be construed together as if they were as much one in 
form as they are in substance. : 

3. Fraud: Pleadings: Proof. A party alleging misrepresentation must plead and 
prove (1) that a representation was made; (2) that the representation was false; 
(3) that the representation was known to be false when made, or was made 
recklessly without knowledge of its truth and as a positive assertion; (4) that it 
was made with the intention that the plaintiff should rely on it; (5) that the 
plaintiff did so rely; and (6) that the plaintiff suffered damages asa result. 

4. Fraud: Evidence: Appeal and Error. In examining evidence to determine an issue 
of misrepresentation, the successful party is entitled to all proper inferences and 
conclusions that rightfully may be drawn therefrom. 


Appeal from the District Court for Douglas County: JAMES 
M. Murphy, Judge. Affirmed. 


Eugene P. Welch and Cynthia E. Epstein, of Gross & Welch, 
P.C., for appellants. 


Steven J. Olson, of Liakos & Olson, for appellees. 


MILLER-LERMAN, and WRIGHT, Judges, and Norton, District 
Judge, Retired. 


Norton, District Judge, Retired. 

This is an appeal from the district court for Douglas County, 
Nebraska, and from jury verdicts in favor of the plaintiffs, 
Donald P. Shoemaker and Lynda J. Shoemaker (Shoemakers), 
involving a contract dispute with the defendants, Dorothy C. 
Head and John F. Head (Heads). The Shoemakers brought the 
original action to collect the final payment on the sale of their 
art gallery, together with two other causes of action. The Heads 
had refused to pay the final payment, claiming that the 
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Shoemakers had misrepresented the value of the inventory 
purchased. The jury returned verdicts for the total amount 
claimed due on all three causes, with 14-percent interest on the 
first cause. The Heads assign four errors: (1) The jury erred in 
finding in favor of the Shoemakers and against the Heads on 
the question of whether the Shoemakers misrepresented the 
value of the gallery’s inventory, (2) the verdict is not’sustained 
by sufficient evidence, (3) the evidence shows as a matter of law 
that the Shoemakers’ representation of the inventory at 
$180,000 was a misrepresentation, and (4) the Heads are 
entitled to a reversal of the jury verdicts and to a remittitur of 
the difference between the represented value and the cost of the 
inventory or, in the alternative, to a remand of the cause for 
retrial to determine the damages in accordance with the 
evidence. We affirm. 

The evidence discloses that on March 31, 1989, the 
Shoemakers, as sellers, entered into an “Agreement of 
Purchase and Sale” for the American Indian Store Plains 
Gallery and Plains Gallery II, with the Heads as buyers. The 
American Indian Store Plains Gallery was generally known and 
referred to by the parties as the Dodge Street store, and the 
Plains Gallery II as the airport store. The stated purchase price 
was $180,000. In accord with the terms of the contract, 
$100,000 was to be paid at the time of closing, and, in addition, 
the Heads were to execute and deliver to the Shoemakers on 
closing a promissory note in the amount of $80,000, together 
with a security agreement in favor of the Shoemakers. By the 
terms of the promissory note, there were to be two payments of 
$40,000 each. The initial payment was made, the note 
delivered, and the Heads took possession of the business. The 
first installment on the note came due and was paid on July 31, 
1989. The final installment came due on December 29, 1989, 
and was not paid. 

Under the purchase agreement, the price “for all Assets to be 
acquired by Buyer from Seller is the sum of Twenty-Six 
Thousand Dollars ($26,000) plus the cost of all approved goods 
held for resale which are acquired by Buyer hereunder as 
described in this Article I.” The pertinent portions of the 
agreement for our purposes in reviewing this matter are as 
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follows: 
Il. PROPERTY TO BE TRANSFERRED 
yar 

1... . [E]quipment, machinery, office furniture, office 
equipment, fixtures, leasehold improvements, supplies, 
consumables, display cases, racks, shelving, counters, 
registers, office machines, and any and all other tangible 
personalty or improvements used by Sellers to conduct 
and operate the Business, all of which shall be allocated a 
value of Fifteen Thousand Dollars ($15,000). ... 

2. All approved goods held for resale which shall be 
valued at Sellers’ cost as defined herein. Approved goods 
held for resale shall be determined by a physical inventory 
of all items held for sale to customers in the ordinary 
course of business as of the closing date. .. . 

3. Sellers’ agreement not to compete . . . and Sellers’ 
agreement to continue to provide consulting and other 
services .. . shall be valued at the sum of Ten Thousand 
Dollars ($10,000). 

4. The right to the use and the benefit of the name 
“American Indian Store Plains Gallery” . . . which shall 
be assigned the value of One Thousand Dollars ($1,000). 


IV. INSPECTION 
A. Buyer shall have until March 30, 1989 to inspect the 
Assets to be acquired hereunder, to inspect and review 
income and expense records of Seller, and to determine, in 
Buyer’s sole discretion, whether to proceed with the 
transaction contemplated herein. Such period of time is 
hereinafter referred to as the “inspection period.” ... 


XVI. MISCELLANEOUS 


C. This Agreement supersedes all prior negotiations or 
agreements between the parties hereto pertaining to the 
subject matter hereof and contains the entire 
understanding of the parties. No representations, 
warranties, covenants or statements not contained or 
incorporated by reference herein have been made by either 
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of the parties hereto and both parties acknowledge they 
are not relying upon any such representations, warranties, 
covenants or statements. This contract may not be altered, 
amended, modified, revised or changed except in writing 
executed by both parties hereto, including any alteration, 
amendment, modification, revision or change in this Part 
Cc: 
By way of further background, the evidence shows that the 
execution of the agreement, with addendums or amendments 
thereto, was the culmination of several weeks of verbal 
negotiations. The agreement itself was prepared by an attorney 
representing the Heads. The addendums or amendments were 
apparently prepared by or at the direction of the Heads. All 
papers were executed at the same time. 

At trial, Lynda Shoemaker testified that the sale price of 
$180,000 was based on wholesale inventory value, tools, 
materials, and other physical plant equipment and that it was 
an inventory and equipment sale. Dorothy Head claimed that 
Lynda Shoemaker had stated the adjusted sellers’ inventory 
alone at a value of $180,000. This was denied by Lynda 
Shoemaker, who said, “No, I—I never made that statement 
because that would have meant that our inventory was valued 
at something like $215,000, and there just wasn’t that inventory 
in the store.” Later, Dorothy Head acknowledged that she did 
not want to pay more than $180,000 total for the business, and 
she entered into the addendum or amendment to the agreement 
limiting the sellers’ cost of inventory to $155,000 “because it 
was the difference between the allocation of the other items and 
the [$]180,000.” However, she continued to maintain that she 
expected the inventory value to be “$180,000 after [Lynda 
Shoemaker] had adjusted for the—for the costs of the old 
merchandise.” 

The evidence reflects that the retail inventory value at the 
airport store was figured at $77,676.23, and the retail inventory 
at the Dodge Street store was figured at $279,930.36. The 
contract was silent on how to value sellers’ cost, and the 
measure of sellers’ cost is disputed in this case. The parties 
express conflicting views of the correct measure of sellers’ cost. 

The evidence establishes that Dorothy Head first understood 
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that the retail price of merchandise was an automatic 50 percent 
above sellers’ cost. Therefore, she testified that sellers’ cost was 
to be figured by taking the retail value of the inventory at both 
stores and then subtracting 50 percent from the retail, with a 
further reduction of 20 percent for “shopworn” merchandise. 
As noted above, the contract provided to the Heads a right of 
inspection to reconcile the invoices prepared by Lynda 
Shoemaker with the physical objects before closing the 
transaction. The Heads did not take advantage of this 
opportunity, but now allege that the Shoemakers 
misrepresented the correct cost of the inventory. Dorothy Head 
asserts that she trusted Lynda Shoemaker’s statement that the 
inventory was worth $180,000 after adjustments. 

Three months after closing, the Heads began matching 
invoices to merchandise. During the course of this project, 
which took several months, Dorothy Head compared actual 
invoice costs to the figures Lynda Shoemaker had used to 
calculate the sellers’ value, namely 50 percent of the retail prices 
listed on the invoice sheets. She discovered during the course of 
this examination that some of the merchandise had been 
purchased for less than 50 percent of retail price. The Heads 
eventually determined by this method that the actual cost of the 
inventory was between $153,000 and $155,000 wholesale, 
before any adjustment for shopworn merchandise. Dorothy 
Head testified that after taking a 20-percent adjustment of the 
gross wholesale cost for both stores, the total inventory cost 
was $124,292.83. She further testified that Lynda Shoemaker 
“told us 20% in—in the various discussions that we had had. 
The 15% came up in her deposition. It’s 20% also on the 
inventory sheet on the airport store that’s attached to the 
purchase agreement.” The Heads contend that there was 
supposed to be a 20-percent reduction on both stores. However, 
Lynda Shoemaker did not note a 20-percent reduction on the 
Dodge Street store inventory sheet on schedule A-2 to the 
agreement, whereas the 20-percent figure is included in the 
airport store inventory sheet. Thus, the Heads assert that the 
Shoemakers shorted them the difference between $180,000 and 
$124,292.83, or $55,707.17. 

Lynda Shoemaker testified that the sellers’ cost of inventory 
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(wholesale) was to be approximately $155,000, and according 
to her calculations, that was the wholesale inventory. She 
arrived at this figure by taking the inventory from store 
inventory sheets listing items at retail cost. A retail price of 
$77,676.23 was the total of her figures at the airport store, and 
she then took a 50-percent discount of that figure, with a 
further 20-percent discount “to allow for the discrepancy in the 
prices and—and the way the merchandise was purchased.” She 
performed the same procedure at the Dodge Street store, where 
the wholesale price before adjustment totaled $146,873.25. 
However, at that store she took only a 15-percent adjustment 
discount from the wholesale cost because “the merchandise 
there is different from the merchandise at the. . . airport store.” 
Finally, she arrived at $124,842 for the Dodge Street store and 
$31,000 for the airport store, or a total of $155,842 in 
merchandise. 

From the foregoing, it is obvious that there are two 
differences between the methods of valuation used by the 
parties in reaching their conclusions. First, the Shoemakers 
used the retail value of each item in the inventory and then 
divided that number in half. The Heads went item by item and 
in the process discovered that some items had been purchased 
for less than 50 percent of retail. On those items, the Heads used 
the purchase price rather than one-half of the retail price. 
Second, each party used a different percentage for the further 
discount to cover shopworn, or unsalable, merchandise. The 
Shoemakers used 15 percent at the Dodge Street store and 20 
percent at the airport store, while the Heads subtracted 20 
percent from the adjusted inventory at both stores. 

The two methods of valuation produce quite different 
measures of the sellers’ cost of merchandise. However, the main 
difference between the parties is that the Shoemakers claim that 
the value of the entire contract was to be $180,000, while the 
Heads allege that it was represented to them that for the total 
price, they would receive $180,000 of inventory at the adjusted 
sellers’ cost, together with the equipment, a noncompete 
agreement, and use of the name, valued separately at $26,000. 

In reviewing a jury verdict, we are mindful of the rule that 
such a verdict may not be set aside unless it is clearly wrong, and 
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it is sufficient if there is any competent evidence presented to 
the jury upon which it could find for the successful party. See 
Commerce Sav. Scottsbluff v. FH. Schafer Elev., 231 Neb. 
288, 436 N.W.2d 151 (1989). See, also, Bay v. House, 226 Neb. 
521, 412 N. W.2d 466 (1987). 

In the oral argument on appeal, the issue of whether there 
was an ambiguity in the sellers’ valuation was discussed. When 
we search the bill of exceptions, we cannot ascertain as a matter 
of fact that this issue was raised and ruled upon as an issue in the 
case in chief, or raised merely in the context of the alleged claim 
of misrepresentation. Comments of the trial court and portions 
of the evidence permitted might indicate that this became an 
issue separate from the counterclaim. If it was not raised as an 
issue in the trial court, it is not proper for us to review the matter 
in this court; but because of the uncertainty of the record, we 
will address the question with a general discussion. 

The agreement between the parties mentioned only that the 
inventory was to be “valued at Sellers’ cost as defined herein.” 
There is, however, no definition of “sellers’ cost” contained 
within the document itself and therefore that issue would have 
to be determined by the intent of the parties, as gleaned from 
their actions and all facts and circumstances surrounding the 
agreement. See, Oehlrich v. Gateway Realty of Columbus, 
Inc., 209 Neb. 417, 308 N.W.2d 327 (1981); Kinkenon v. Hue, 
207 Neb. 698, 301 N.W.2d 77 (1981); Wurst v. Blue River Bank, 
235 Neb. 197, 454 N. W.2d 665 (1990); Lone Oak Farm Corp. v. 
Riverside Fertilizer, 229 Neb. 548, 428 N.W.2d 175 (1988). That 
determination of intent would be made by a jury. See Bando v. 
Cole, 197 Neb. 722, 250 N. W.2d 651 (1977). 

In determining the intent of the parties, the jury could have 
considered instruments executed at the same time, by the same 
parties, for the same purpose, and in the course of the same 
transaction. Legally, these are all one instrument and are to be 
construed together as if they were as much one in form as they 
are in substance. See Bando v. Cole, supra. 

Consistent with the execution of the agreement, a 
promissory note was executed and delivered to the Shoemakers. 
The note was for $80,000, bringing the total purchase price to 
$180,000. If we were to construe these two together, we would 
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find that the sellers’ cost of inventory was the difference 
between the entire purchase price and the $26,000 allocated for 
other items. Additionally, we find the sellers’ valuation in 
schedule A-2, which is attached to the agreement as a part 
thereof. In this document, the Shoemakers disclose the retail 
list price of the inventory, divide it in half, and deduct 20 
percent from the airport store wholesale inventory and 15 
percent from the Dodge Street store wholesale inventory. 

Therefore, if this issue was considered by the jury under item 
3 of instruction No. 7, and the jury determined the sellers’ cost 
to be as asserted by the Shoemakers, we could not say that the 
jury would have been clearly wrong in adopting this version 
over that advocated by the Heads, i.e., actual cost minus a flat 
20-percent discount at each store. 

Moving to the issue of misrepresentation, we consider the 
elements that must be pled and proven by the party alleging this 
defense: (1) that a representation was made; (2) that the 
representation was false; (3) that the representation was known 
to be false when made, or was made recklessly without 
knowledge of its truth and as a positive assertion; (4) that it was 
made with the intention that the plaintiff should rely on it; (5) 
that the plaintiff did so rely; and (6) that the plaintiff suffered 
damages as a result. See Commerce Sav. Scottsbluff v. FH. 
Schafer Elev., supra. 

Taking the evidence in the light most favorable to the 
Shoemakers, which we are bound to do, we must determine 
whether there is any competent evidence upon which the jury 
could decide that the Shoemakers did not misrepresent the 
value of their inventory to the Heads. See, Youngs v. Potter, 
237 Neb. 583, 467 N.W.2d 49 (1991); Auer v. Burlington 
Northern RR, Co., 229 Neb. 504, 428 N.W.2d 152 (1988). 

The Heads have alleged that the Shoemakers represented the 
value of their adjusted sellers’ cost inventory at $180,000, so 
our first consideration must be to examine the record for 
evidence of the promised value of an adjusted sellers’ inventory. 
The agreement is silent as to the expected amount of inventory 
to be transferred at sellers’ cost. The evidence of this comes 
from testimony about verbal representations and conversations 
made or held prior to the signing of the agreement and prior to 
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the implementation of article XVI(C) of the purchase 
agreement, as set forth previously. 

Using the standard articulated above, we find that schedule 
A-2, previously mentioned, plainly outlines both the retail and 
wholesale costs of the inventory, and an examination of the 
figures disclosed therein shows that there was not a $180,000 
postadjustment sellers’ cost represented on paper. In addition, 
Lynda Shoemaker directly challenged Dorothy Head’s 
assertion and denies having told her that the adjusted cost of the 
inventory would be $180,000. Finally, it was the Heads who 
limited the total price of the sale to $180,000, in the addendum 
amendment which they prepared and required as a condition to 
the completion of the sale. A jury could reasonably infer that 
the Heads expected to receive a total value of $180,000 in the 
business, in exchange for their payment. 

There is, therefore, competent evidence in the record for the 
jury to determine that the Shoemakers did not tell the Heads 
that the postadjustment cost of the inventory would be 
$180,000, and we so find. Because the jury could properly find 
that. no representation was made, the claim of 
misrepresentation must fail, and the jury was not clearly wrong 
in denying the claim asserted by the Heads. 

On the cross-appeal, we hold that the district court did not 
abuse its discretion when it failed to award the Shoemakers 
prejudgment interest. There was a legitimate controversy over 
the computation of the value of the inventory, and therefore, a 
controversy concerning the amount of payment due to the 
Shoemakers. It was within the court’s discretion not to award 
interest when failure to timely pay the note was the result of a 
legitimate controversy, and we do not find that court’s decision 
was an abuse of that discretion. 

In view of our decision, it is not necessary to address the 
additional assignments of error. 

AFFIRMED. 


808 1 NEBRASKA APPELLATE REPORTS 


LESLIE F. CLAUSEN, APPELLANT, V. COLUMBIA NATIONAL 
INSURANCE COMPANY, A CORPORATION, APPELLEE. 
510 N.W.2d 399 


Filed May 11,1993. No. A-91-761. 


1. Directed Verdict: Appeal and Error. On appeal from the granting of a motion for 
directed verdict, an appellate court reviews the evidence ina light most favorable 
to the party against whom the motion is directed, and that party is entitled to 
have all controverted facts resolved in his favor and to have the benefit of all 
inferences which can reasonably be drawn from the evidence. 

2. Directed Verdict. A trial court should direct a verdict as a matter of law only 
when the facts are conceded, undisputed, or such that reasonable minds can 
draw but one conclusion therefrom. 

3. Insurance: Contracts. General principles of construction are used when 
ser pean conditions of an insurance policy. 


4. . Aninsurance policy is to be construed as any other contract. 

5. . Absent ambiguities, language in an insurance policy is to be 
given its common and ordinary meaning. 

6. . Ambiguity will not be read into policy language which is plain 
and unambiguous in order to construe it against the preparer of the contract. 

Di . Ambiguity in an insurance policy is to be resolved by the court 


as a matter of law. 


Appeal from the District Court for Lancaster County: 
WILLIAM D. BLue, Judge. Reversed and remanded with 
directions. 


Patrick W. Healey, of The Healey Wieland Law Firm, for 
appellant. 


Dallas D. Jones, of Baylor, Evnen, Curtiss, Grimit & Witt, 
for appellee. 


SIEVERS, Chief Judge, and HANNON and IRWIN, Judges. 


IRWIN, Judge. 

Leslie F. Clausen appeals from the district court’s denying his 
motion for directed verdict and the court’s granting the motion 
of Columbia National Insurance Company (Columbia) for 
directed verdict. Clausen alleges that the district court erred in 
(1) failing to hold that the particular insurance policy provisions 
were ambiguous as a matter of law and failing to sustain his 
motion for directed verdict, (2) sustaining Columbia’s motion 
for directed verdict and refusing to submit his issues to the jury, 
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(3) excluding evidence as to who was in control and possession 
of the premises at the time of the loss, and (4) failing to hold as a 
matter of law that Columbia was estopped from epee the 
existence of any coverage. 


STANDARD OF REVIEW 

On appeal from the granting of a motion for directed verdict, 
an appellate court reviews the evidence in a light most favorable 
to the party against whom the motion is directed, and that party 
is entitled to have all controverted facts resolved in his favor 
and to have the benefit of all inferences which can reasonably 
be drawn from the evidence. McVaney v. Baird, Holm, 
McEachen, 237 Neb. 451, 466 N. W.2d 499 (1991). 

A trial court should direct a verdict as a matter of law only 
when the facts are conceded, undisputed, or such that 
reasonable minds can draw but one conclusion therefrom. 
Baker v. St. Paul Fire & Marine Ins. Co., 240 Neb. 14, 480 
N.W.2d 192 (1992). The party against whom the motion is made 
is entitled to have any controverted fact resolved in his or her 
favor and to have the benefit of every inference which can 
reasonably be drawn from the evidence. Id. 


BACKGROUND 

At the time of trial, Clausen had worked in the auto body 
business for 10 or 12 years. During that time period, he had 
been associated with several auto body shops before coming to 
work at Olston’s Body Shop. Clausen was hired by Olston’s in 
1989 as a bodyman. James Olston was the owner of Olston’s 
Body Shop and of a salvage yard located several blocks from 
the body shop. Olston’s office was at the salvage yard. Darrell 
Swartz was the manager of the body shop and was in charge of 
opening and closing the business. 

As was the custom of the trade, revealed through trial 
testimony, the body shop men furnished their own handtools. 
They normally left their tools in the body shop because the tool 
chests in which the tools were kept were large and heavy. 
Clausen kept his tools in a large tool chest with rollers and a lock 
on it. He had numerous tools, many of which were heavy and 
bulky. 

The body shop is ‘a metal building with two walk-through 
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doors and three overhead doors, as well as three windows. The 
front overhead door has an electric opener. After working 
hours, the fuse box is turned off. The two back overhead doors 
are padlocked, and the walk-through doors and the windows 
are locked after hours. The working hours at the body shop 
were from 8 a.m. to 5 p.m. Monday through Friday. The men 
were permitted to work on Saturday if they wanted. The only 
keys to gain entry to the body shop were possessed by Olston 
and Swartz. 

Olston’s purchased a commercial lines insurance policy from 
Columbia for the period December 21, 1989, through 
December 21, 1990. That policy provided coverage in pertinent 
part as follows: 

A. COVERAGE 

We will pay for direct physical loss of or damage to 
Covered Property at the premises described in the 
Declarations caused by or resulting from any Covered 
Cause of Loss. 

1. Covered Property 


c. Personal Property of Others that is: 

(1) In your care, custody or control; and 

(2) Located in or on the building described in the 
Declarations.... 

However, our ‘payment for loss of or damage to 
personal property of others will only be for the account of 
the owner of the property. 

2. Property Not Covered 

Covered Property does not include: 


k. Property that is covered under another coverage 
form of this or any other policy in which it is more 
specifically described, except for the excess of the amount 
due (whether you can collect on it or not) from that other 
insurance[.] 


5. Coverage Extensions 
Except as otherwise provided, the following Extensions 
apply to property located in or on the building described in 
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the Declarations.... 


b. Personal Effects and Property of Others. 

You may extend the insurance that applies to Your 
Business Personal Property to apply to: 

(1) Personal effects owned by you, your officers, your 
partners or your employees. This extension does not apply 
to loss or damage by theft. 

(2) Personal property of others in your care, custody or 
control. 

The most we will pay for loss or damage under this 
Extension is $2,500 at each described premises. Our 
payment for loss of or damage to personal property of 
others will only be for the account of the owner of the 
property. 

We note that the items stolen are not personal effects. The term 
“personal effects” ordinarily designates only such property 
that is worn or carried about the person. In re Estate of Stengel, 
557 S.W.2d 255 (Mo. App. 1977); In re Estate of Reitz, 213 
Kan. 534, 516 P.2d 909 (1973); Estate of Johnson, 5 Cal. App. 
3d 173, 84 Cal. Rptr. 914 (1970). See, also, Black’s Law 
Dictionary 1143 (6th ed. 1990). In any event, no coverage exists 
under provision b(1) because that extension of coverage does 
not apply to loss by theft. If coverage exists, it must be found in 
provision b(2). 

Sometime after regular business hours on March 26, 1990, 
and prior to regular business hours on March 27, Clausen’s 
tools were stolen from his tool chest which was located on the 
Olston’s premises. Following discovery of the loss, Clausen 
contacted Olston and asked about insurance coverage. Olston 
said he would check into it, and later told Clausen that the tools 
were not covered. Clausen contacted the issuing agent of the 
insurance policy, Alexander & Alexander, Inc. He was told 
there was no coverage for his tools. He then went to an attorney 
regarding the matter. His attorney contacted Alexander & 
Alexander by letter on April 3, 1990, demanding payment of 
Clausen’s loss. The claim was forwarded to Columbia, the 
company that had issued the policy. Glen Robbins, from 
Columbia, discussed the claim on more than one occasion by 
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telephone with Clausen’s attorney after Robbins had 
investigated the claim. During these conversations, Robbins 
indicated that there was no coverage for Clausen’s claim. 
Clausen then filed suit. At the conclusion of the evidence, the 
district court granted Columbia’s motion for directed verdict, 
finding that Clausen’s tools were not in the care, custody, or 
control of Olston’s. Clausen’s motion for directed verdict was 
overruled. 

The sole question is whether the trial court erred in its 
holding that there was no policy coverage. This is a law action. 
We are not bound by the trial court’s determinations of law. 
Nebraska Builders Prod. Co. v. Industrial Erectors, 239 Neb. 
744, 478 N.W.2d 257 (1992). See, also, Connie’s Const. v. 
Fireman's Fund Ins. , 227 N.W.2d 207 (Iowa 1975). There is no 
dispute about the facts in this case. The issue is simply whether 
under those facts there is coverage under the policy. On review 
of a controversy involving the interpretation of an insurance 
policy where the underlying facts are not in dispute, the 
appellate court determines whether the trial court properly 
interpreted and applied the law to the facts presented. 

In reviewing this case, we must first decide if the contract is 
ambiguous or not. If we find it to be unambiguous, we must 
determine what operative effect the language has on the facts of 
this case, since the facts were not disputed and appellant had 
moved for a directed verdict. The policy does not provide 
definitions of the terms “care, custody, or control.” 


DISCUSSION 
Background. 

Most courts that have considered the phrase “care, custody, 
or control” in the context of insurance policies have construed it 
within the context of an exclusionary clause, as opposed to an 
extension of coverage clause in the contract, as in the present 
case. We note this distinction, but find it is not determinative in 
this situation. 

General principles of construction are used when 
interpreting conditions of an insurance policy. An insurance 
policy is to be construed as any other contract. Dobias v. 
Service Life Ins. Co., 238 Neb. 87, 469 N.W.2d 143 (1991). 
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Absent ambiguities, language in an insurance policy is to be 
given its common and ordinary meaning. Polenz v. Farm 
Bureau Ins. Co., 227 Neb. 703, 419 N.W.2d 677 (1988); Boren 
v. State Farm Mut. Auto. Ins. Co., 225 Neb. 503, 406 N.W.2d 
640 (1987). 

Ambiguity will not be read into policy language which is 
plain and unambiguous in order to construe it against the 
preparer of the contract. Allstate Ins. Co. v. Farmers Mut. Ins. 
Co., 233 Neb. 248, 444 N.W.2d 676 (1989); Lumbard y. 
Western Fire Ins. Co., 221 Neb. 804, 381 N.W.2d 117 (1986). 
Ambiguity in an insurance contract is to be resolved by the 
court as a matter of law. Polenz v. Farm Bureau Ins. Co., 
supra; Malerbi v. Central Reserve Life, 225 Neb. 543, 407 
N.W.2d 157 (1987). 


Ambiguity. 

Neither party has cited, nor has this court found, any 
‘Nebraska cases deciding this particular issue. The following 
cases have held that “care, custody, or control” language is 
clear and unambiguous and should be given its plain and 
ordinary meaning: Dubay v. Trans-America Ins. Co., 75 
A.D.2d 312, 429 N.Y.S.2d 449 (1980), appeal denied 51 N.Y.2d 
709, 417 N.E.2d 96, 435 N.Y.S.2d 1025; Overson v. United 
States Fidelity and Guaranty, 587 P.2d 149 (Utah 1978); Amer. 
Family Mut. Ins. Co. v. Bentley, 170 Ind. App. 321, 352 
N.E.2d 860 (1976); Torrington Co. v. Aetna Cas. & Surety Co., 
264 S.C. 636, 216 S.E.2d 547 (1975); Monari v. Surfside Boat 
Club, Inc., 469 F.2d 9 (2d Cir. 1972); North American I. & S. 
Co. v. Isaacson Steel Erec., Inc., 36 A.D.2d 770, 321 N.Y.S.2d 
254 (1971), aff'd 30 N. Y.2d 640, 282 N.E.2d 621, 331 N.Y.S.2d 
667 (1972); New Hampshire Ins. Co. v. Abellera, 6 Wash. App. 
650, 495 P.2d 668 (1972); Royal Indemnity Company v. Smith, 
121 Ga. App. 272, 173 S.E.2d 738 (1970); Mid-Continent Cas. 
Co. v. Peerless Boiler & Eng. Co., 398 P.2d 79 (Okla. 1964); 
Madden y. Vitamilk Dairy, Inc., 59 Wash. 2d 237, 367 P.2d 127 
(1961); International Derrick & Equipment Company vy. 
Buxbaum, 240 F.2d 536 (3d Cir. 1957); Edwards v. Travelers 
Indemnity Co., 201 Tenn. 435, 300 S.W.2d 615 (1957); and 
Maryland Casualty Co. v. Holmsgaard, 10 Ill. App. 2d 1, 133 
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N.E.2d 910 (1956). 
In Hill v United States Fidelity & Guia Co. (1961) 
48 Tenn App 419, 348 SW2d 512, the court held that the 
“care, custody or control” exclusion in a contractor’s 
policy of liability insurance is clear and unambiguous. 
Noting that there is judicial disagreement whether the 
words “care, custody or control,” as used in exclusion 
clauses in policies of manufacturer’s and contractor’s 
liability insurance, are ambiguous or unambiguous, the 
court held in Madden v Vitamilk Dairy, Inc. (1961) 59 
Wash 2d 237, 367 P2d 127, that they are unambiguous and 
must be given their plain and ordinary meaning. The 
words, the court explained, are not confined exclusively to 
the field of law, but are of common usage and 
connotation in the vocabulary of laymen. 
Annot., 8 A.L.R.4th 575 (1981). 

The question of whether a provision in an insurance policy is 
ambiguous or not is a question of law. See Lueder Constr. Co. 
v. Lincoln Electric Sys., 228 Neb. 707, 424 N.W.2d 126 (1988). 
Regarding a question of law, an appellate court has an 
obligation to reach a conclusion independent of that of the trial 
court in a judgment under review. Nebraska Builders Prod. Co. 
v. Industrial Erectors, 239 Neb. 744, 478 N.W.2d 257 (1992). 
We find that the terms “care, custody, or control” in the 
relevant provisions of the insurance policy are unambiguous 
and should be given their common and ordinary meaning. 

In Grana v. Security Insurance Group, 72 Misc. 2d 265, 339 
N.Y.S.2d 34 (1972), the court considered a provision, much like 
the provision in the present case, which extended coverage to, as 
opposed to excluded coverage from, the personal property of 
others in the care, custody, or control of the named insured. 
After reviewing the meanings of the terms “care” (“ ‘charge, 
supervision, management: responsibility for or attention to 
safety and well-being . . . custody: temporary charge’ ”) and 
“control” (“ ‘regulate: to exercise restraining or directing 
influence over: regulate: curb’ ”), the court held that the 
property was in the charge or custody of the insured. /d. at 268, 
339 N.Y.S.2d at 37-38. 

Even according to the dictionary, “care” is defined as 
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“temporary keeping, as for the benefit of or until claimed by 
the owner,” Webster’s Encyclopedic Unabridged Dictionary of 
the English Language 223 (1989); “control” is defined as 
“regulation; domination or command,” id. at 318-19; and 
“custody” is defined as “keeping; guardianship; care,” id. at 
357. If the insured fulfilled one of the above requirements 
regarding personal property belonging to others, while in the 
insured’s care, custody, or control, then coverage is extended to 
such property. 

We hold that the property of Clausen was covered as 
“[pJersonal property of others.” The policy plainly did not 
contemplate that only the owner’s property would be covered, 
since this provision was specifically intended to cover personal 
property of others. 

The body shop required Clausen to possess many heavy, 
substantial tools in order to be employed there. It was 
impractical for Clausen to remove such tools each night. The 
body shop allowed Clausen to keep his tools stored overnight in 
the building. There was an implied invitation to Clausen, held 
out by the shop, to leave his tools required for employment in 
the shop after working hours. There was a mutual benefit to 
both Clausen and Olston’s. In effect, there was a bailment. 
Some courts have used bailment to resolve this very issue. See 
Grana v. Security Insurance Group, supra. 

The stolen tools were, at the time of loss, obviously in the 
care, custody, or control of Olston’s, as the tools were required 
to be brought to Olston’s workplace as a condition of 
employment, and the tools were allowed to be left there during 
nonworking hours. After working hours, Olston’s, and no one 
else, had care, custody, or control of the building and 
everything in it. Olston’s alone had control of who had keys and 
who could enter the premises. Olston’s was fully in control of 
what, if any, security arrangements were provided for the 
property and its contents. Olston’s made the decision as to who 
was there and who was allowed to be there after working hours. 
After working hours, Clausen had no access to or control over 
the tools on the business premises, except by consent of and 
with arrangements acceptable to Olston’s. On the night the loss 
occurred, Olston’s fully controlled the premises. 
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CONCLUSION 

Since the facts are undisputed or are such that reasonable 
minds can draw but one conclusion therefrom, and because we 
decide the phrase “care, custody, or control” is not ambiguous, 
a directed verdict should have been entered in favor of Clausen. 
Clausen’s tools were in the care, custody, or control of Olston’s 
at the time of the loss, and therefore, there is coverage under the 
insurance policy for the loss of Clausen’s tools. Because we so 
hold, we do not discuss the remaining assignments of error. The 
cause is remanded to the district court with directions to enter a 
directed verdict in favor of Clausen and to hold further 
proceedings on the issue of Clausen’s damages. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. KENNETH D. JONES, 
APPELLANT. 
510 N.W.2d 404 


Filed May 11, 1993. No. A-92-573. 


Prior Convictions: Right to Counsel: Waiver: Collateral Attack: Appeal and Error. 
To use a prior conviction as a basis for enhancement, the State need only show 
that the convicted defendant had, or waived, counsel at the time of such prior 
conviction. Other objections to the validity of such prior conviction constitute 
collateral attacks on that prior conviction and must be raised either by direct 
appeal from the prior conviction or in separate proceedings commenced 
expressly for the purpose of setting aside such prior conviction as an invalid 
judgment. 


Appeal from the District Court for Douglas County: JoHN 
D. HARTIGAN, JR., Judge. Affirmed. 


Jerold V. Fennell, of Domina & Copple, P.C., for appellant. 


Don Stenberg, Attorney General, and Delores Coe-Barbee 
for appellee. 


SIEVERS, Chief Judge, and IRwINand WRIGHT, Judges. 
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IrwIN, Judge. 

Kenneth D. Jones appeals from his conviction in Douglas 
County District Court for driving while his license was under 
suspension for 15 years, a Class IV felony. He was sentenced to 
1 year’s imprisonment. 


FACTUAL BACKGROUND 

Appellant’s driver’s license was revoked for 15 years on July 
25, 1991. He had pled no contest to a charge of driving while 
intoxicated (DWI) on May 8. The penalty was enhanced to third 
offense at a hearing held on May 28. On February 3, 1992, 
appellant was charged with operating a motor vehicle while 
under a 15-year or lifetime suspension, a Class IV felony. 

On April 30, 1992, a trial was conducted without a jury. 
Appellant stipulated that officers of the Omaha Police Division 
observed him driving on the date alleged in the information. He 
further stipulated that he was observed driving in Douglas 
County, Nebraska, and that at the time he did not have a valid 
driver’s license. The State offered exhibit 1, which was a 
certified copy of appellant’s 1991 conviction and sentence for 
third-offense drunk driving. Appellant’s counsel objected, and 
the court deferred ruling on the offer of exhibit 1. The State 
then rested, and appellant moved to dismiss, which was also 
taken under advisement. Appellant rested without offering any 
evidence. 

Appellant’s objection to exhibit 1 was based in part upon the 
failure of exhibit 1 to show that appellant was present at the 
enhancement hearing. 

Exhibit | is a six-page document offered by the State to prove 
that appellant’s driver’s license had been revoked for 15 years, 
pursuant to Neb. Rev. Stat. § 39-669.07(2)(c) (Cum. Supp. 
1990). The first page of exhibit ! is a yellow document 
certifying the authenticity of the conviction signed by the 
deputy clerk of the Douglas County Court. The second page is 
the docket sheet dated July 25, 1991, reflecting that appellant’s 
license was suspended for 15 years. The third page is the court’s 
register, prepared by the trial judge on May 28, regarding the 
enhancement hearing, at which the State proved that appellant 
had two prior convictions for DWI. That document provides a 
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box which the judge may check, affirming that the defendant 
made an appearance. There is no checkmark at the appropriate 
place signifying that he was present. The fourth page reflects 
the arraignment of appellant. At the May 8 arraignment on the 
charge of DWI, he waived-his right to counsel and pled no 
contest. Appellant alleges no error regarding this waiver of 
counsel or plea. 

On May 6, 1992, the court entered a “Memorandum and 
Judgment” finding appellant guilty of felony driving during 
suspension. The court ruled implicitly in that document that 
exhibit 1 should be received. 


ASSIGNMENT OF ERROR 
Appellant asserts that the trial court erred when it received 
exhibit 1 into evidence because exhibit 1 failed to show 
appellant’s presence at the enhancement hearing. 


DISCUSSION 
Element v. Enhancement. 

This case is factually unusual in that exhibit 1 was used at 
trial to prove an element of the crime, i.e., that appellant’s 
license had been revoked for 15 years. Section 39-669.07(5) 
read: “Any person operating a motor vehicle on the highways 
or streets... while his or her operator’s license has been revoked 
pursuant to subdivision (2)(c) . . . shall be guilty of a Class IV 
felony.” 

Subdivision (2) of § 39-669.07 read as follows: 

Any person who shall operate or be in the actual physical 
control of any motor vehicle while in a condition 
described in subsection (1) of this section [driving under 
the influence of alcohol or drugs] shall be deemed guilty of 
acrime and, upon conviction thereof, shall be punished as 
follows: 


(c) If such person (i) has had two or more convictions 
under this section in the ten years prior to the date of the 
current conviction, (ii) has been convicted two or more 
times under a city or village ordinance enacted pursuant to 
this section in the ten years prior to the date of the current 
conviction, or (iii) has been convicted as described in 
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subdivisions (i) and (ii) of this subdivision a total of two or 
more times in the ten years prior to the date of the current 
conviction, such person shall be guilty of a Class W 
misdemeanor, and the court shall, as part of the judgment 
of conviction, order such person not to drive any motor 
vehicle in the State of Nebraska for any purpose for a 
period of fifteen years from the date ordered by the court 
and shall order that the operator’s license of such person 
be revoked for a like period. Such revocation shall be 
administered upon sentencing, upon final judgment of 
any appeal or review, or upon the date that any probation - 
is revoked. Such revocation shall not run concurrently 
with any jail term imposed. 
(Emphasis supplied.) 

The novelty of the situation before us is that exhibit 1 was 
used to prove an element of the crime charged as opposed to its 
being an exhibit offered at a sentencing hearing to enhance the 
penalty regarding a DWI conviction to second or third offense, 
such as seen in State v. Wiltshire, 241 Neb. 817, 491 N.W.2d 324 
(1992); State v. Oliver, 230 Neb. 864, 434 N.W.2d 293 (1989); 
and a long list of less noted cases. 

The fact that exhibit 1 was used to prove an element of the 
crime appellant was charged with appears, however, to be of no 
consequence. In State v. Blankenfeld, 229 Neb. 411, 427 
N.W.2d 65 (1988), the Nebraska Supreme Court dealt with a 
similar situation of felony driving under suspension, which was 
premised on an earlier third-offense DWI resulting in 
appellant’s lifetime suspension of driving privileges. The 
Supreme Court held that an allegation by appellant that the 
prior conviction was void was, in fact, a collateral attack on 
that conviction and stated that such attempts to attack the 
validity of a prior third-offense DWI conviction and sentence 
were improper in the proceedings before the district court on 
the charge of driving with a permanently revoked license. 
Quoting from State v. Davis, 224 Neb. 518, 398 N.W.2d 729 
(1987), the Blankenfeld court stated: 

“To use a prior conviction as a basis for enhancement, 
the State need only show that the convicted defendant 
had, or waived, counsel at the time of such prior 
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conviction. Other objections to the validity of such prior 
conviction constitute collateral attacks on that prior 
conviction and must be raised either by direct appeal from 
the prior conviction or in separate proceedings 
commenced expressly for the purpose of setting aside such 
prior conviction as an invalid judgment.” 

State v. Blankenfeld, 229 Neb. at 416, 427 N.W.2d at 68. 


Collateral Attack. 

Having determined that the case law applicable to collateral 
_ attacks on prior convictions at enhancement hearings is 
applicable to appellant’s case before us, we proceed with our 
analysis. ; 

The law in the State of Nebraska regarding use of prior 
convictions in an enhancement proceeding is clear. “[T]o prove 
a prior conviction for enhancement purposes, the State need 
only show that at the time of the prior conviction the defendant 
had, or waived, counsel.” State v. Oliver, 230 Neb. 864, 869, - 
434 N.W.2d 293, 297 (1989). Accord State v. Wiltshire, 241 
Neb. 817, 491 N. W.2d 324 (1992). 

State v. Oliver, 230 Neb. at 869, 434 N. W.2d at 297, states: 
Objections to the validity of a prior conviction offered for 
the purpose of sentence enhancement, beyond the issue of 

. whether the defendant had counsel or waived the right to 

counsel, constitute a collateral attack on the judgment, 
and must be raised either by a direct appeal from the prior 
conviction or in separate proceedings commenced 
expressly for the purpose of setting aside the prior 
conviction. 

We hold, as did the trial judge, that appellant’s attack herein 
was collateral and could only be raised in a separate proceeding. 
The prior conviction and sentence were properly admissible, 
since they reflected that appellant had been advised of his right 
to counsel prior to the entry of his guilty plea and that he waived 
this right. 

While the fact that exhibit 1 failed to reflect appellant’s 
presence at the enhancement hearing is troubling, it does not 
present a situation any different than that in Oliver and 
Wiltshire. It is a collateral attack, which may or may not have 
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merit, but nonetheless cannot be raised except in a collateral 
proceeding, since it deals with an issue other than 
representation by counsel or waiver thereof. 

The philosophy for prohibiting collateral attacks on 
convictions during a trial or enhancement hearing is obvious. 
To expect a court trying a defendant to make a full inquiry into 
the background of a prior conviction, which may have been 
tried years before in another jurisdiction, is unrealistic. The 
collateral attacks should be made against the prior conviction 
itself by seeking to have it set aside before the trial begins 
wherein such prior conviction will be utilized. 3 Jack B. 
Weinstein & Margaret A. Berger, Weinstein’s Evidence { 609[1 1] 
(1992). 

It may seem incongruous to say that a defendant may attack 
a prior conviction without filing a separate proceeding when the 
record fails to show the presence or waiver of counsel, yet not 
allow such an attack when the record fails to show the 
defendant’s presence at the enhancement hearing, but it is not. 
In State v. Smith, 213 Neb. 446, 329 N.W.2d 564 (1983), the 
Nebraska Supreme Court reminded us of the reason for the 
policy prohibiting the use of prior uncounseled convictions. 
The U.S, Supreme Court pronounced in Baldasar v. Illinois, 
446 U.S. 222, 100 S. Ct. 1585, 64 L. Ed. 2d 169 (1980), that 
uncounseled prior convictions may not be used because 
incarceration is such a severe sanction that it should be imposed 
only when a defendant was represented by counsel or waived 
this right. Expressed another way, uncounseled prior 
convictions are presumed to be infirm, unless a proper waiver 
of counsel appears in the record. When the lack of counsel or 
proper waiver is shown by the record, it is presumed that the 
conviction and sentence are faulty. No evidence need be 
adduced at a separate proceeding to prove such, nor is there any 
way the State can prove the prior uncounseled conviction is not 
infirm. However, any other attack is going to require the 
production of evidence to prove or disprove the soundness of a 
conviction. Therefore, a separate proceeding is necessary. The 
instant case is a good example. In a separate proceeding to 
attack this prior conviction, appellant could testify regarding 
his presence or absence, audio or stenographic recordings of the 
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proceedings might be introduced into evidence, the prosecutor 

who may have been present at the enhancement hearing could 

testify, and the list goes on. Then the judge in that separate 

proceeding could make a well-informed and appropriate 

decision regarding the validity of that conviction and sentence. 
The trial judge ruled correctly with regard to exhibit 1. 


CONCLUSION 
The sole assignment of error being without merit, we affirm 
the conviction and sentence. 
AFFIRMED. 


WRIGHT & SOUZA, INC., DOING BUSINESS AS CAPITAL FINANCIAL 
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510N.W.2d 413 


Filed May 18, 1993. No. A-91-951. 


1. Appeal and Error. Regarding questions of law, an appellate court has an 
obligation to reach a conclusion independent of that of the trial court in a 
judgment under review. 

2. Jury Instructions: Proof: Appeal and Error. In an appeal based upon a claim of 
an erroneous instruction, the appellant has the burden to show that the 
requested instruction was prejudicial or otherwise adversely affected a 
substantial right of the appellant. 

3. Verdicts: Appeal and Error. A jury verdict may not be set aside unless clearly 
wrong, and it is sufficient if there is any competent evidence presented to the jury 
upon which it could find for the successful party. 

4. Contracts: Loans: Real Estate: Mortgages: Statute of Frauds. An oral 
agreement between parties to obtain refinancing for an existing loan which is to 
be secured by real estate mortgages does not constitute a sale of land within the 
statute of frauds. 


Appeal from the District Court for Douglas County: JAMEs 
A. BUCKLEY, Judge. Affirmed. 
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Sievers, Chief Judge, and IRwinand WRIGHT, Judges. 


WRIGHT, Judge. 

DM Properties (DM) appeals a jury verdict of $150,000 in 
favor of Wright & Souza, Inc., doing business as Capital 
Financial Services (Capital). DM assigns the following errors by 
the district court: (1) failing to sustain its demurrer to the 
amended petition based upon the statute of frauds, (2) 
overruling its motions for a directed verdict and for judgment 
notwithstanding the verdict, (3) instructing the jury on 
anticipatory breach of contract and failing to instruct that DM 
was privileged to deal with its own bank, and (4) refusing to 
instruct the jury on the defense that Capital breached its 
fiduciary duty as an agent of DM by failing to disclose that 
Capital was negotiating with DM’s own bank. 


SCOPE OF REVIEW 

Regarding questions of law, an appellate court has an 
obligation to reach a conclusion independent of that of the trial 
court in a judgment under review. Dowd v. First Omaha Sec. 
Corp. , 242 Neb. 347, 495 N. W.2d 36 (1993). 

In an appeal based upon a claim of an erroneous instruction, 
the appellant has the burden to show that the requested 
instruction was prejudicial or otherwise adversely affected a 
substantial right of the appellant. Pugh v. Great Plains Ins. 
Co. , 239 Neb. 171, 474N.W.2d 677 (1991). 

A jury verdict may not be set aside unless clearly wrong, and 
it is sufficient if there is any competent evidence presented to 
the jury upon which it could find for the successful party. 
Ashby v. First Data Resources, 242 Neb. 529, 497 N.W.2d 330 
(1993). 


FACTS 
Capital, a loan brokerage service, brought this action against 
DM, owned by Robert J. Donaldson and Gordon H. Miles. 
Capital alleged that it had an oral contract with DM which 
provided that Capital would procure refinancing of up to $7.5 
million for property owned by DM. The interest rate for the 


824 1 NEBRASKA APPELLATE REPORTS sc 


refinancing was to be 2.75 basis points above the corresponding 
3-year Treasury bill rate. Capital was to receive compensation 
of 2 percent of the refinanced amount. 

Capital asserted that on January 11, 1990, DM approved the 
terms of a proposed refinancing commitment, including the 
payment to Capital of $150,000, 2 percent of the refinanced 
amount. Capital alleged that its only remaining obligation 
under the contract was to present DM with a lender’s formal 
commitment to lend in accordance with the terms of the loan as 
obtained by Capital and approved by DM. Before Capital 
could obtain this formal commitment, Capital was informed 
that it should cease contact with the lender, FirsTier Bank of 
Lincoln. 

Capital alleged that DM’s actions were an anticipatory 
repudiation of the contract and that Capital was therefore 
unable to continue performing the contract. It claimed injury in 
the amount of $150,000. 

DM demurred on the ground that the petition failed to state 
facts sufficient to constitute a cause of action because the 
alleged oral contract involved refinancing of real property and 
was barred by the statute of frauds. See Neb. Rev. Stat. 
§§ 36-103 and 36-107 (Reissue 1988). The district court 
overruled the demurrer. DM’s answer claimed that the petition 
failed to state a cause of action, that it was barred by the statute 
of frauds, and that Capital breached its fiduciary duty as agent 
for its principal by not disclosing a material fact that Capital 
was negotiating with FirsTier, which was DM’s bank. 

In November 1989, Leonard Sommer, an agent for DM, 
contacted Gary Wright, the president of Capital, regarding the 
refinancing of DM’s loans. Another company was attempting 
to locate refinancing and had quoted DM arate of 9.5 percent. 
Wright told Sommer he was unable to obtain lending at that 
rate. Sommer directed Wright to continue his efforts on behalf 
of DM. At one point, Wright informed Sommer that DM could 
obtain refinancing of $4.5 million at 2.75 basis points over the 
3-year Treasury bill with a 1.25-percent debt-service coverage 
and a 20-year amortization. Sommer said those terms were 
acceptable and directed Wright to continue with his refinancing 
efforts. 
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Capital submitted approximately 10 loan packages to 
various lending institutions. CitiCorp in Denver and FirsTier 
indicated interest in the refinancing project. Before he 
submitted the loan package to FirsTier, Wright confirmed the 
terms with Sommer. Wright did not identify the lender, but 
indicated that it was a “Lincoln investor” or a “Lincoln group.” 
Wright asked Sommer if DM objected to the involvement of 
more than one lender, and Sommer said that it would not be a 
problem because several lenders were involved with the present 
loans on the properties. 

On January 5, 1990, CitiCorp rejected the loan request. 
Wright informed Sommer that CitiCorp was no longer 
interested, but that the lender in Lincoln was nearing 
completion of the transaction, and it appeared that the 
refinancing would go forward. At that time, Wright told 
Sommer that the lender was FirsTier. Sommer responded that 
FirsTier was Donaldson’s personal bank and offered that 
Donaldson could contact the bank. Wright declined the offer 
and explained that FirsTier had a comfort level for a loan of 
$4.5 million with a debt-service coverage of 1.15 percent, an 
interest rate of 2.75 basis points over the corresponding 
Treasury bill, and a 25-year amortization. Wright told Sommer 
that Capital’s fee would be 2 points, or 2 percent of the total 
refinanced amount. Wright requested that Sommer forward 
this information to Donaldson. 

Sommer contacted Wright approximately | hour later and 
said that Donaldson was pleased with the proposed terms and 
wanted to complete the deal. On January 8, Wright confirmed 
with FirsTier that upper management had reviewed the file and 
had recommended approving it. On January 11, Wright 
contacted FirsTier and was informed that the loan was being 
prepared to be submitted to the loan committee for final 
approval. The terms of the loan were 1.15-percent debt service, 
25-year amortization, and an interest rate of 2.75 basis points 
over the Treasury bill. FirsTier said the full loan amount as 
requested would be submitted to the loan committee. The bank 
said it intended to “participate” the remainder of the $7.5 
million with other banks. 

When Wright contacted Sommer to update him on the status 
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of the loan, Sommer informed him that Capital’s services were 
terminated and that Capital was to cease all of its refinancing 
efforts on behalf of DM. Donaldson said he would not pay a 
broker to obtain refinancing from his own bank. Wright 
testified that at no time prior to this point had Capital been 
excluded from doing business with FirsTier or any other 
potential lender. 

On February 1, 1990, when Wright met with Sommer and 
Donaldson, Donaldson indicated that DM was willing to have 
Capital continue its efforts on behalf of DM, but that Capital 
could not use FirsTier. Donaldson requested that Wright agree 
that Capital would not be entitled to a fee if DM negotiated a 
deal with FirsTier. Wright refused, and this litigation ensued. 


ANALYSIS 


JURY INSTRUCTIONS 

DM asserts that the court erred in instructing the jury on 
anticipatory breach of contract and in failing to instruct that 
DM was privileged to deal with its own bank. We have reviewed 
the jury instructions, and we find that the instructions as 
submitted are correct and that the court did not err in refusing 
to submit the instructions proposed by DM. In an appeal based 
upon a claim of an erroneous instruction, the appellant has the 
burden to show that the requested instruction was prejudicial or 
otherwise adversely affected a substantial right of the 
appellant. Pugh v. Great Plains Ins. Co., 239 Neb. 171, 474 
N.W.2d 677 (1991). DM has not met this burden. 

DM’s requested instruction that DM was privileged to deal 
with its own bank under the circumstances does not correctly 
address the issue before us. This is an action based upon an 
anticipatory breach of an oral contract between the parties. The 
court’s instruction on anticipatory breach correctly described 
Capital’s claim. As Capital points out, it never claimed that it 
had an exclusive contract with DM. Whether DM could employ 
other parties to obtain refinancing does not have anything to do 
with whether DM had breached its contract with Capital. This 
assignment of error is without merit. 
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AGENT’S DUTY 

DM claims that the court erred in refusing to instruct the jury 
that Capital breached the fiduciary duty of an agent to his 
principal by failing to disclose that Capital was negotiating with 
DM’s bank. The problem is that DM never established that 
Capital acted as an agent for DM. Before the court can submit 
instructions concerning a fiduciary duty of an agent, agency 
between the parties must be established. 

Some of the factors to be used in determining whether an 
agency relationship exists between the parties include: (1) the 
extent of control the employer exercises over the details of the 
work, (2) whether the work is done under the supervision of the 
employer or without supervision, (3) whether the payment is by 
the hour or by the job, (4) whether the work is part of the 
regular business of the employer, (5) whether the employer is in 
the type of business performed, and (6) whether the one 
employed is engaged in a distinct occupation or business. See 
Smith vy. Butler Manuf. Co., 230 Neb. 734, 433 N.W.2d 493 
(1988). 

As we examine these factors, we find that DM exercised no 
control over Capital; that Capital was engaged in a distinct 
occupation which was usually done without supervision; that 
the method of payment was not based on an hourly rate, but 
was based on whether Capital was able to perform the job of 
obtaining refinancing; and that the work was not a regular part 
of the business of DM. These factors demonstrate that no 
agency relationship existed between Capital and DM. Since no 
agency existed, the court correctly refused to instruct the jury 
on agency. We find this assignment of error to be without merit. 


STATUTE OF FRAUDS 
We next consider whether it was error for the court to 
overrule the demurrer alleging that the cause of action was 
barred by the statute of frauds and to then submit the case to the 
jury. DM argues that an oral agreement to pay a commission to 
a mortgage broker is subject to the statute of frauds. The 
Nebraska Supreme Court has never expressly decided whether 
a contract with a mortgage broker falls within the Nebraska 

statute of frauds. See §§ 36-103 and 36-107. 
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DM cites as support a statement in Don J. McMurray Co. vy. 

Wiesman, 199 Neb. 494, 498, 260 N.W.2d 196, 200 (1977): 
[Liability of a proposed borrower to a mortgage broker 
for securing a loan commitment is governed by the same 
principles which apply in determining the liability of a 
seller to a real estate agent for the commission earned by 
having produced a buyer ready, willing, and able to 
purchase the listed property, i.e., in the absence of a 
special agreement to the contrary, the right of a brokertoa 
commission, where the deal he is authorized to negotiate is 
not consummated, depends upon his production of a 
customer who is able, ready, and willing to make the 
desired loan upon terms satisfactory to the principal. 

We do not find that this case supports DM’s position. 

Don J. McMurray Co. was an action upon a written contract 
to recover a brokerage fee claimed to have been earned by 
having secured a loan commitment for a long-term loan for the 
defendant. The rule cited in Don J. McMurray Co. actually 
supports Capital’s position. “‘A broker does not, in the absence 
of a contractual provision providing otherwise, lose his [or her] 

‘right to an earned commission because the loan is not 
consummated on account of the unjustified failure or refusal of 
the principal to complete the transaction. 12 C. J. S., Brokers, 
§ 95, p. 221.” Don J. McMurray Co., 199 Neb. at 499, 260 
N.W.2d at 200. 

We note that in Don J. McMurray Co., the contract was 
ambiguous, and the court found that the evidence supported 
the trial court’s interpretation of the contract that the broker’s 
fee was payable only when the loan was obtained. In the present 
case, it was for the trier of fact to determine the intent of the 
parties. 

We find that the oral contract between DM and Capital was a 
contract for services which did not create an interest in land 
under § 36-103 or § 36-107. 

The fact that DM would have been required to pledge real 
estate as security for the loan does not place this oral agreement 
within the statute of frauds. The operative word in § 36-107 is 
“sale.” An oral agreement between parties to obtain 
refinancing for an existing loan which is to be secured by real 
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estate mortgages does not constitute a sale of land within the 
statute of frauds. This assignment of error is also without merit. 


DIRECTED VERDICT AND JUDGMENT 
NOTWITHSTANDING THE VERDICT 

DM contends that the court erred in overruling its motions 
for a directed verdict and for a judgment notwithstanding the 
verdict and that the court should have found that there was not 
an enforceable contract as a matter of law. Regarding a 
question of law, an appellate court has an obligation to reacha 
conclusion independent of that of the trial court in a judgment 
under review. Dowd v. First Omaha Sec. Corp., 242 Neb. 347, 
495 N.W.2d 36 (1993). 

We review the record to determine whether the facts support 
the jury’s finding that DM entered into an oral contract for 
Capital to obtain satisfactory refinancing for DM’s existing 
loans. The trial court should direct a verdict as a matter of law 
only when the facts are conceded, undisputed, or such that 
reasonable minds can draw but one conclusion therefrom. 
Eccleston v. Chait, 241 Neb. 961, 492 N. W.2d 860 (1992). 

The record contains conflicts in the evidence, and certain 
material facts are in dispute. As we review the record, we 
cannot say that DM was entitled to a judgment as a matter of 
law. 

A jury verdict may not be set aside unless clearly wrong, and 
it is sufficient if there is any competent evidence presented to 
the jury upon which it could find for the successful party. 
Ashby v. First Data Resources, 242 Neb. 529, 497 N.W.2d 330 
(1993). In awarding $150,000 to Capital, the jury believed that 
the loan package would have been recommended for approval 
and that before the loan package was presented to the loan 
committee, DM refused to accept the package and ordered 
further transactions with Capital halted. We find that the trial 
court correctly denied DM’s motions for a directed verdict and 
for a judgment notwithstanding the verdict and that DM’s 
assignment of error is without merit. 

The verdict and the judgment of the district court are 
affirmed. . 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. FRANK HERNANDEZ, 
APPELLANT. 
511 N.W.2d 535 


Filed May 18, 1993. No. A-92-163. 


1. Bail Bond: Appeal and Error. A ruling on a motion to set aside the forfeiture of a 
bond is an appealable order. 

2. Bail Bond: Convictions. The right to bail, after conviction, is discretionary. 

3. Bail Bond. When there is a breach of condition of a recognizance bond, the 
court shall declare a forfeiture. 


4. . Acourt may direct that a forfeiture of a recognizance bond be set aside 
if it appears that justice does not require the enforcement of the forfeiture. It is 
within the court’s discretion to set aside all or any part of a forfeited bond. 

5. . Criteria to be considered at a hearing on a motion to set aside a 


forfeiture of an appeal bond are (1) the willfulness of the defendant’s breach of 

conditions; (2) the participation of the sureties in apprehending the defendant; 

(3) the cost, inconvenience, and prejudice suffered by the government as a result 

of the defendant’s breach; and (4) any explanation or mitigating factors 

presented by the defendant. 

6. Bail Bond: Criminal Law. The forfeiture of bail, and matters regarding the 
same, is independent of and collateral to the original criminal action. 

Appeal from the District Court for Scotts Bluff County: 

RoBerT O. Hippe, Judge. Reversed and remanded with 


directions. 


Byron M. Johnson, Scotts Bluff County Public Defender, 
and Jeffery A. Pickens for appellant. 


Don Stenberg, Attorney General, and Marilyn B. 
Hutchinson for appellee. 


Sievers, Chief Judge, and Irwin, Judge, and Howarp, 
District Judge, Retired. 


IRWIN, Judge. 
Frank Hernandez appeals from the district court’s order 
overruling Hernandez’ motion to set aside his bond forfeiture. 


BACKGROUND 
On May 7, 1991, Frank Hernandez was convicted of 
possessing a controlled substance, cocaine, with intent to 
deliver. He was sentenced to imprisonment for a period of not 
less than 3 nor more than 5 years. On July 12, the district court 
ordered that Hernandez be allowed to remain at liberty pending 
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his appeal. His $25,000 appearance bond was continued to act 
as an appeal bond. Prior to his conviction, Hernandez had been 
allowed to deposit 10 percent of the amount, in cash, as 
provided by Neb. Rev. Stat. § 29-901 (Reissue 1989). The 
appeal bond had a number of provisions in it, among which was 
“You will not break any law while out on bond.” 

According to appellant’s brief, on January 7, 1992, 
Hernandez was charged with two counts of misdemeanor 
assault. Trial on these charges was set for March 24, 1992. 
Asserting that Hernandez had breached a condition of his bond 
by breaking the law, the Scotts Bluff County Attorney filed a 
motion to revoke and forfeit Hernandez’ appeal bond. After an 
evidentiary hearing on January 17, 1992, the district court 
found that Hernandez had violated a condition of his bond, 
and sustained the motion. The court stated: 

[T]he evidence here establishes that there was a violation 
of the condition [to not break any law while out on bond]. 
Section 29-1186 [sic] reads, that when there is a breach of 
condition of a recognizance, the Court shall declare a 
forfeiture, it doesn’t say ought or might, or could, but the 
Court shall. And so I think it is necessary to declare that 
there was a forfeiture of the bail. 

Hernandez filed a motion to set aside the forfeiture of 
recognizance, based on Neb. Rev. Stat. § 29-1107 (Reissue 
1989). That section reads: “The court may direct that a 
forfeiture of the recognizance be set aside, upon such 
conditions as the court may impose, if it appears that justice 
does not require the enforcement of the forfeiture.” On 
January 30, 1991, the court denied Hernandez’ motion. 


STANDARD OF REVIEW 

It is true that the review regards a statutory matter related to 
a criminal prosecution as a law action. However, it is also true 
that according to § 29-1107, the subject matter involved in an 
appeal regarding a motion to set aside a forfeiture is an 
equitable matter to be decided on the basis of equitable 
principles and considerations. The proceeding to set aside a 
forfeiture is in its nature equitable, within the meaning of the 
statute, and accordingly, the review here is de novo. State v. 
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Seaton, 170 Neb. 687, 103 N. W.2d 833 (1960). 

Regarding a question of law, an appellate court has an 
obligation to reach a conclusion independent of that of the trial 
court ina judgment under review. Nebraska Builders Prod. Co. 
v, Industrial Erectors, 239 Neb. 744, 478 N.W.2d 257 (1992). 


DISCUSSION 
Jurisdiction. 

We first address the issue of jurisdiction of this court. 

The State argues that Hernandez violated Neb. Ct. R. of 
Prac. 1C (rev. 1992) in filing a second appeal in a case 
previously appealed. In the direct appeal previously filed, 
Hernandez requested review of his conviction for possession of 
cocaine with intent to deliver. That appeal was recently decided 
in State v. Hernandez, 242 Neb. 78, 493 N.W.2d 181 (1992). The 
State also argues that consolidation of this appeal with the 
appeal of the conviction for possession was not appropriate, 
because under Neb. Ct. R. of Prac. SE (rev. 1992), parties 
cannot raise new issues in a case already on appeal, but can only 
amend the bill of exceptions to reflect the true status of the 
evidence in the record. See State v. Reed, 178 Neb. 370, 133 
N.W.2d 591 (1965). 

If Hernandez is, as the State argues, barred from filing a 
second appeal and also from consolidating his appeal, then he 
has no remedy as to the forfeiture of his bond. We do not agree 
with this assertion. 

While there is no Nebraska statute or case which explicitly 
holds that an order ruling on a motion to set aside a bond 
forfeiture is appealable, the Nebraska Supreme Court has 
heard appeals from such orders. See, Seaton, supra; State v. 
Konvalin, 165 Neb. 499, 86 N.W.2d 361 (1957). 

Neb. Rev. Stat. § 25-1911 (Cum. Supp. 1992) requires a final 
order as a prerequisite to an appeal. Neb. Rev. Stat. § 25-1902 
(Reissue 1989) defines a final order as follows: 

An order affecting a substantial right in an action, 
when such order in effect determines the action and 
prevents a judgment, and an order affecting a substantial 
right made in a special proceeding, or upon a summary 
application in an action after judgment, is a final order 
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’ which may be vacated, modified or reversed, as provided 

in this chapter. 

In the present action, the district court denied Hernandez’ 
motion to return the forfeited bond moneys. There can be little 
doubt that this ruling affects a substantial right of Hernandez, 
who may be permanently deprived of $2,500. This 
determination was made in a special proceeding. A proceeding 
is held to be special when it involves a special statutory remedy 
which is not, in and of itself, an action. See State v. Loomis, 195 
Neb. 552, 239 N.W.2d 266 (1976). The court’s denial of 
Hernandez’ motion to set aside the forfeiture was, in effect, a 
final determination of this issue at the trial court level. 
However, as mentioned in People v. Wilcox, 53 Cal. 2d 651, 349 
P.2d 522, 2 Cal. Rptr. 754 (1960), in a state with statutory 
forfeiture laws similar to our own, this rule applies only to a 
ruling on a motion to set aside a forfeiture and not to the 
original order of forfeiture. In the latter case, the parties may 
still seek further relief from the trial court by a motion to set 
aside the forfeiture, and they are not entitled to an appeal until 
after such relief is sought. We conclude that the ruling on a 
motion to set aside the forfeiture of an appeal bond made 
pursuant to § 29-1107 is an appealable order. 

In addition, although a notice of appeal had been filed 
regarding the criminal conviction and sentence, the district 
court was not deprived of jurisdiction to rule on the forfeiture 
of bond and related matters. This is so because the forfeiture of 
bail and matters regarding the same are independent of and 
collateral to the original criminal action. Wilcox, supra. 


Forfeiture. 

The provisions for bail after conviction of a felony are 
governed by Neb. Rev. Stat. § 29-2303 (Reissue 1989). See State 
v. Woodward, 210 Neb. 740, 316 N.W.2d 759 (1982). The 
provisions of § 29-2303 are purely discretionary. Section 
29-2303 provides in part: , 

Whenever a person shall be convicted of a felony, and 
the judgment shall be suspended as a result of the notice of 
appeal, it shall be the duty of the court to order the person 
so convicted into the custody of the sheriff, to be 
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imprisoned until the appeal is disposed of, or such person 
is admitted to bail. 

In Woodward, 210 Neb. at 747, 316 N.W.2d at 763, the court 

stated: 
It is clear from a reading of the above-quoted section that 
the right to bail, after conviction, is discretionary and not 
absolute. Once a defendant has been convicted of the 
felony charged, he is not entitled to be released on bail. 
Such determination is left to the discretion of the trial 
court who may prescribe the amount of the bond and the 
conditions thereof... . 

(Emphasis supplied.) 

The absolute discretion of a trial court regarding an appeal 
bond arises because of the defendant’s status as a convicted 
felon. A bond to guarantee the appearance of a defendant at 
pretrial proceedings and at trial is distinct from an appeal bond 
after conviction. This distinction is apparent from the fact that 
the appeal bond statute, § 29-2303, treats a convicted person 
differently than § 29-901 treats one who is awaiting trial and 
still presumed innocent. This distinction underlies our statutory 
bond scheme, and we regard this distinction as important in our 
analysis of the issues before us. 

The district court stated that the condition that a defendant 
not violate the law “seems to be an important condition and one 
that the Court should not overlook.” The district court had 
discretion whether or not to grant bail to Hernandez while his 
appeal was pending. The question to be answered is whether a 
trial court may impose a condition in an appeal bond that the 
defendant not commit any crime while free on bond pending 
appeal. 

Several other jurisdictions, with statutory schemes similar to 
our own, have discussed such a condition for bond, referring to 
it as a crime-free or good-behavior condition. We are unable to 
find any Nebraska case dealing with this type of condition. 
Courts which have considered the question have determined 
that breach of a condition requiring the defendant to remain 
crime-free warrants the forfeiture of bail. See, Annot., 68 
A.L.R.4th 1082 (1989); U.S. v. Santiago, 826 F.2d 499 (7th Cir. 
1987) (forfeiture justified by defendant’s violation of condition 


STATE v. HERNANDEZ 835 
Cite as | Neb. App. 830 


of his release by again engaging in drug trafficking, 
notwithstanding the fact that defendant made all his court 
appearances); U.S. v. Vaccaro, 719 F. Supp. 1510 (D. Nev. 
1989) (forfeiture appropriate in cases where it can be shown by 
a preponderance of the evidence that defendant violated a 
condition of his release); State v. Rocha, 117 Ariz. 294, 572 P.2d 
122 (1977) (forfeiture ordered where defendant violated a 
condition of his bond by committing federal drug offense, 
rendering him unavailable to serve state court judgment); State 
v. Saback, 534 A.2d 1155 (R.I. 1987) (forfeiture required by 
Statute, but forfeiture should have been set aside in part); 
Bisping and Exum vy. Commonwealth, 218 Va. 753, 240 S.E.2d 
656 (1978), cert. denied 435 U.S. 1007, 98S. Ct. 1878, 56 L. Ed. 
2d 389 (forfeiture of bail bond pending appeal was warranted 
due to defendant’s breach of good-behavior condition by 
commission of three additional similar offenses); Application 
of Allied Fidelity Ins. Co., 664 P2d 1322 (Wyo. 1983) 
(forfeiture of bail pending appeal was warranted where 
defendant violated conditions that he not possess a firearm and 
not leave the state, resulting in his being incarcerated out of 
state). 

We conclude that it was not an abuse of discretion for the 
trial court to prescribe the condition of not violating the law asa 
condition of the appeal bond. 


Forfeiture Hearing. 

Once the trial court determined that a condition of the bond 
had been violated, the court was required to declare the bond 
forfeited. Neb. Rev. Stat. § 29-1106 (Reissue 1989) states: 
“When there is a breach of condition of a recognizance, the 
court shall declare a forfeiture of the bail.” . 

The trial court here had sufficient proof to find that 
Hernandez had breached the crime-free condition of his bond. 
The officers investigating the new crimes testified to acts by 
Hernandez constituting assault. While this testimony consisted 
partially of hearsay, the Nebraska rules of evidence do not 
apply in the situation. Neb. Rev. Stat. § 27-1101(4)(b) (Cum. 
Supp. 1992) states that the rules of evidence do not apply to 
“proceedings with respect to release on bail or otherwise.” 
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Officer James Keeter, who was the officer investigating the 
new crimes, testified to two incidents that amounted to assault. 
He testified that on January 4, 1992, Hernandez’ wife came to 
the Scottsbluff police station with her sister. Hernandez’ wife, 
Jeri, told Officer Keeter that her husband had gotten angry 
with her that evening and had thrown her against a wall, hit her 
three times with a closed fist, and had torn her shirt. The officer 
testified that he observed that her left eye, eyebrow, and temple 
were beginning to swell and “turn black and blue.” Vicki Rice, 
Jeri Hernandez’ sister, told Officer Keeter that Jeri had called 
her to come pick her up. When she went to the Hernandez home 
to do so, Frank Hernandez used profanity toward her and 
chased her into the street, kicking her twice in the leg. 

The bond was properly ordered forfeited by the trial court, 
since it had sufficient evidence of a breach of a condition of the 
appeal bond. In fact, once the breach of the crime-free 
condition was established, the judge was required by § 29-1106 
to order the forfeiture. 


Setting Aside the Forfeiture. 

The decision whether to set aside or remit a forfeiture rests 
within the discretion of the district court. State v. Seaton, 170 
Neb. 687, 103 N. W.2d 833 (1960). 

The Nebraska statutes provide no specific criteria relating to” 
when a forfeiture of a recognizance bond should be set aside. 
They do provide that if it appears justice does not require the 
enforcement of the forfeiture, the court may use its discretion 
to set aside all or any part of the forfeited bond. § 29-1107; 
State v. Reed, 178 Neb. 370, 133 N. W.2d 591 (1965). 

In Seaton, 170 Neb. at 689, 103 N.W.2d at 836, the Nebraska 
Supreme Court stated: 

Section 29-1107, R. R. S. 1943, contains a general 
characterization of what should be controlling in the 
determination of the question of whether or not a 
forfeiture should be enforced. It is in its nature equitable 
or, in other words, it requires an equitable approach and 
determination. Specifically it requires that the action shall 
be measured in the light of the requirements of justice. 

The Seaton court went on to explain that forfeiture under 
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Nebraska statutes was not intended to bea penalty, but, rather, 
was established to prevent an interference with or abridgement 
of the ends of justice. 

While the above general guidelines provide a paradigm 
within which a trial court should conduct a hearing regarding a 
motion to set aside a forfeiture, some specific objective criteria 
are also available from federal case law and are instructive on 
how to avoid ruling at a hearing on a motion to set aside a 
forfeiture in such a way that, in effect, the court is leveling a 
penalty against the defendant for his breach of bond, as 
opposed to guaranteeing that there has been no interference 
with or abridgment of the ends of justice. The decision whether 
to set aside a forfeiture rests within the discretion of the district 
court and will be reversed only if the court acted arbitrarily or 
capriciously. State v. Konvalin, 165 Neb. 499, 86 N.W.2d 361 
(1957). In United States v. Castaldo, 667 F.2d 20 (9th Cir. 1981), 
cert. denied 456 U.S. 978, 102 S. Ct. 2245, 72 L. Ed. 2d 853 
(1982), the court dealt with a situation where the statutory 
framework was similar to Nebraska’s. The Castaldo court 
stated that in the usual case, the factors that the district court 
should consider in making its determination regarding whether 
a forfeiture should be set aside include (1) the willfulness of the 
defendant’s breach of conditions; (2) the participation of the 
sureties in apprehending the defendant; (3) the cost, 
inconvenience, and prejudice suffered by the government as a 
result of the defendant’s breach; and (4) any explanation or 
mitigating factors presented by the defendant. Other factors the 
court may consider are whether the surety is a professional 
bondsman or one of the defendant’s friends or family members, 
and the appropriateness of the amount of the bond. It is not 
necessary that each of the factors be resolved in the 
government’s favor for the district court to enforce full 
forfeiture. Also helpful are other factors discussed in United 
States v. Parr, 594 F.2d 440, 444 (Sth Cir. 1979): 

The purpose of a bail bond is not punitive. Its object is 
not to enrich the government or punish the defendant. 
Dudley v. United States, 242 F.2d 656 (5th Cir. 1957); 
United States v. Davis, (202 F.2d 621 (7th Cir, 1953)]. Nor 
can it be “used as a balm to soothe the disappointment 
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resulting from the inability to punish and rehabilitate.” 
[United States v. Parr, 560 F.2d 1221, 1224 (Sth Cir. 
1977)]. The “forfeiture ought to bear some reasonable 
relation to the cost and inconvenience to the government 
of regaining custody... .” [United States v. Kirkman, 426 
F.2d 747, 752 (4th Cir. 1970)], the amount of delay caused 
by the defendants [sic] default and the stage of the 
proceedings at the time of disappearance; United States v.. 
Fook Dan Chin, 304 F.Supp. 403, (S.D.N.Y. 1969), the 
willfullness of the defendant[’s] breach of conditions and 
the prejudice suffered by the government, United States v. 
Nell, 169 U.S.App.D.C. 380, 515 F.2d 1351 (1975); and 
the public interest and necessity of effectuating the 
appearance of the defendant. United States v. Agueci, 379 
F.2d 277 (2nd Cir. 1967). “Neither frustration nor its 
kinsman vindictiveness should be of weight in tipping the 
scales by which the elements of the court’s discretion is 
[sic] weighed.” Parr, supraat 1224. 

Such criteria are appropriate and should be considered when 

deciding a motion to set aside an appeal bond forfeiture. 

The application of these criteria will eliminate the possibility 
that such forfeitures are in the nature of a penalty and are, 
rather, as stated in Seaton, “measured in the light of the 
requirements of justice.” 


CONCLUSION 

While mindful of the duty of this court to independently 
adjudicate the question of remission of a forfeited bond, as 
stated by the Supreme Court in Seaton, we are unable to do so 
with the record before us. Specifically, we are unable to discern 
the cost, inconvenience, and prejudice, if any, suffered by the 
government as a result of Hernandez’ breach. Also, no 
evidence appears in the record concerning any explanation or 
mitigating circumstances presented by Hernandez. Therefore, 
we reverse the decision of the trial court denying Hernandez’ 
motion to set aside the forfeiture and remand the cause with 
directions that a hearing be held in accordance with this 
opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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ROBERT WADMAN, APPELLANT, V. STATE OF NEBRASKA, APPELLEE. 
510 N.W.2d 426 


Filed May 25, 1993. No. A-91-961. 


1. Demurrer: Pleadings: Appeal and Error. A demurrer which challenges the 
sufficiency of the allegations is a general one. In appellate review of aruling ona 
general demurrer, the court is required to accept as true all the facts which are 
well pled and the proper and reasonable inferences of law and fact which may be 
drawn therefrom, but not the conclusions of the pleader. 

2. Demurrer: Pleadings. When ruling on a demurrer, a court must assume that the 
pleaded facts, as distinguished from legal conclusions, are true as alleged and 
must give the pleading the benefit of any reasonable inference from the facts 
alleged, but cannot assume the existence of a fact not alleged, make factual 
findings to aid the pleading, or consider evidence which might be adduced at 
trial. 

3. Actions: Pleadings. A petition will be sufficient if, under the facts alleged, the 
law entitles a plaintiff to recover. That is, facts are sufficient to constitute a cause 
of action when they are a narrative of the events, acts, and things done or 
omitted which show a legal liability of the defendant to the plaintiff. 

4, Tort Claims Act: Appeal and Error. Whether the allegations made by a plaintiff 
constitute a cause of action under the State Tort Claims Act is a question of law. 
Accordingly, an appellate court has an obligation to reach its conclusion as to 
this question independent from the conclusion reached by the trial court. 

5. Actions: Invasion of Privacy. An action for invasion of privacy in Nebraska 
exists for (1) exploiting a person for advertising or commercial purposes (see 
Neb. Rev. Stat. § 20-202 (Reissue 1991)), (2) trespass or intrusion upon a 
person’s solitude (see Neb. Rev. Stat. § 20-203 (Reissue 1991)), and (3) placing a 
person before the public in a false light (see Neb. Rev. Stat. § 20-204 (Reissue 
1991)). 

6. Torts: Liability: Statutes: Waiver: Immunity. Sovereign immunity must be 
specifically waived in legislation. Any statute purporting to waive the State’s 
sovereign immunity must be clear in so doing and must be strictly construed in 
favor of the State. 

7. Tort Claims Act: Liabllity. Subject to certain exempted claims, the State Tort 
Claims Act provides for the State’s liability for its torts the same as a private 
person may be liable for torts. 

8. Statutes: Intent: Appeal and Error. In construing a statute, an appellate court 
must look to the statutory objective to be accomplished, the problem to be 
remedied, or the purpose to be served and then place on the statute a reasonable 
construction which best achieves its purpose, rather than a construction which 
will defeat the statutory purpose. 

9. Invasion of Privacy: Liability. Nebraska’s right to privacy law regarding the 
placement of a person before the public in a false light provides that any person, 
firm, or corporation which gives publicity to a matter concerning a natural 
person that places that person before the public in a false light is subject to 
liability for invasion of privacy if (1) the false light in which the other was placed 
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would be highly offensive to a reasonable person and (2) the actor had 
knowledge of or acted in reckless disregard as to the falsity of the publicized 
matter and the false light in which the other would be placed. 

10. Invasion of Privacy. It is essential to a claim of false light invasion of privacy that 
the publicized matter be false. 

11. Torts: Invasion of Privacy. The elements of the false light privacy tort are (1) 
placing another in a false light (2) which would be highly offensive to a 
reasonable person and (3) that the actor had knowledge or acted in reckless 
disregard as to the falsity of the publicized matter. 

12. Actions: Invasion of Privacy. It is axiomatic that there can be no cause of action 
for false light invasion of privacy absent falsehood. 

13. Courts: Judgments: Appeal and Error. Where the record demonstrates that the 
decision of the trial court is correct, although such correctness is based on a 
different ground from that assigned by the trial court, an appellate court will 
affirm the trial court’s decision. 

14. Actions: Mental Distress. The elements of a cause of action for intentional 
infliction of emotional distress are (1) the defendant’s intentional or reckless 
conduct (2) which is so outrageous and so extreme that the conduct goes beyond 
all possible bounds of decency and is regarded as atrocious and utterly 
intolerable in a civilized community and (3) which causes emotional distress so 
severe that no reasonable person is expected to endure that severe emotional 
distress. 

15. . Anextremely disabling emotional response is required to state a 

cause of action for intentional infliction of emotional distress. 


Appeal from the District Court for Lancaster County: 
BERNARD J. McGINN, Judge. Affirmed. 


Michael M. O’Brien, of Cannon, Goodman, O’Brien & 
Grant, for appellant. 


Don Stenberg, Attorney General, and Charles E. Lowe for 
appellee. 


SrEverS, Chief Judge, and IRwinand WRIGHT, Judges. 


IRWIN, Judge. 

Appellant, Robert Wadman, filed a petition in the district 
court for Lancaster County against the State of Nebraska, 
seeking to recover damages from the State under the State Tort 
Claims Act, Neb. Rev. Stat. §§ 81-8,209 through 81-8,235 
(Reissue 1987 & Cum. Supp. 1992), for (1) invasion of privacy 
under the provisions of Nebraska’s right of privacy law, 
specifically Neb. Rev. Stat. § 20-204 (Reissue 1991), and (2) 
intentional infliction of emotional distress. 
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Appellee demurred to appellant’s petition on the grounds 
that the court lacked jurisdiction of the subject of the action 
and/or that the petition did not state facts sufficient to 
constitute a cause of action. The district court, in ruling on the 
demurrer, concluded that (1) there had been no waiver of 
sovereign immunity for the bringing of invasion of privacy 
lawsuits against the State, (2) appellant’s action for invasion of 
privacy was barred by the applicable statute of limitations, and 
(3) the petition did not set forth facts sufficient to constitute a 
cause of action for intentional infliction of emotional distress. 
The court granted appellant 14 days to file an amended petition 
regarding the second cause of action. The intentional infliction 
of emotional distress cause of action was dismissed after 
appellant elected to stand on his petition. 


STANDARD OF REVIEW 

A demurrer which challenges the sufficiency of the 
allegations is a general one. In appellate review of aruling ona 
general demurrer, the court is required to accept as true all the 
facts which are well pled and the proper and reasonable 
inferences of law and fact which may be drawn therefrom, but 
not the conclusions of the pleader. Barelmann v. Fox, 239 Neb. 
771, 478 N.W.2d 548 (1992); Brunson v. Ranks Army Store, 161 
Neb. 519, 73 N. W.2d 803 (1955). 

When ruling on a demurrer, a court must assume that the 
pleaded facts, as distinguished from legal conclusions, are true 
as alleged and must give the pleading the benefit of any 
reasonable inference from the facts alleged, but cannot assume 
the existence of a fact not alleged, make factual findings to aid 
the pleading, or consider evidence which might be adduced at 
trial. First Nat. Bank of Omaha v. State, 241 Neb. 267, 488 
N.W.2d 343 (1992). A petition will be sufficient if, under the 
facts alleged, the law entitles a plaintiff to recover. Jd. That is, 
facts are sufficient to constitute a cause of action when they are 
a narrative of the events, acts, and things done or omitted which 
show a legal liability of the defendant to the plaintiff. Id. 

Whether the allegations made by a plaintiff constitute a 
cause of action under the State Tort Claims Act is a question of 
law. Blitzkie v. State, 241 Neb. 759, 491 N.W.2d 42 (1992). 
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Accordingly, an appellate court has an obligation to reach its 
conclusion as to this question independent from the conclusion 
reached by the trial court. Jd. 


FACTUAL BACKGROUND 

Appellant’s petition alleges the following facts: In January 
1989, the Nebraska Legislature formed a committee to 
investigate the Franklin Community Federal Credit Union 
failure and related child abuse allegations. In August 1989, the 
Legislature’s Franklin committee hired Lincoln private 
detective Gary Caradori to assist in performing its tasks and 
investigating the child abuse allegations. 

During the course of his investigation of the child abuse 
allegations, Caradori videotaped statements of three 
individuals who alleged that they were victims of sexual and 
physical abuse. In their videotaped statements, these three 
individuals identified several prominent Omaha men, including 
appellant, as having been involved in the sexual and physical 
abuse. 

All records of the investigation were sealed and ordered to be 
kept confidential without disclosure until the committee could 
determine the credibility of the accusations made by the three 
individuals, determine whether sufficient grounds existed to 
warrant a grand jury investigation, and develop evidence to 
support the ultimate findings of the committee. 

In January 1990, former state senator John DeCamp (who 
was not in the Legislature or on the committee at the time) sent 
newsletters to his constituents and to newspaper reporters 
revealing the names of the individuals accused in the videotaped 
statements, including appellant. 


PREFACE 

Nebraska has enacted statutes which create a right of action 
for invasion of privacy, Neb. Rev. Stat. §§ 20-201 through 
20-211 (Reissue 1991) and 25-840.01 (Reissue 1989), which 
define limited rights to privacy. An action for invasion of 
privacy in Nebraska exists for (1) exploiting a person for 
advertising or commercial purposes (see § 20-202), (2) trespass 
or intrusion upon a person’s solitude (see § 20-203), and (3) 
placing a person before the public in a false light (see § 20-204). 
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Appellant has pled that appellee invaded appellant’s privacy 
by placing him before the public in a false light, i.e., category 
(3) above. This should be kept in mind when reading the 
discussion in this opinion regarding appellant’s first cause of 
action. 

The analysis below regarding invasion of privacy will 
proceed in the following order: First, has the State, as a 
sovereign, waived its immunity to be sued for invasion of 
privacy? Second, if the State has waived its immunity, what 
statute of limitations applies when a party sues the State for 
invasion of privacy? Third, does the petition state a cause of 
action? 

After our discussion of the issues related to the cause of 
action for invasion of privacy, we will discuss the claim for 
intentional infliction of emotional distress. The parties do not 
dispute that the State has waived its right to be sued for this 
latter theory of recovery. We agree. Also, the parties do not 
dispute that the second cause of action is not barred by the 
statute of limitations. We agree with this also. 

With these directions in mind, we proceed. 


DISCUSSION 
Waiver of Sovereign Immunity. 

Article V, § 22, of the Nebraska Constitution provides that 
“[t]he state may sue and be sued, and the Legislature shall 
provide by law in what manner and in what courts suits shall be 
brought.” The Supreme Court has held that this constitutional 
provision is not self-executing. Gentry v. State, 174 Neb. 515, 
118 N.W.2d 643 (1962). Sovereign immunity must be 
specifically waived in legislation. Any statute purporting to 
waive the State’s sovereign immunity must be clear in so doing 
and must be strictly construed in favor of the State. 

Appellant maintains that the Legislature, by enacting the 
State Tort Claims Act, §§ 81-8,209 through 81-8,235, has 
specifically waived the State’s sovereign immunity as to tort 
claims, with the exception of those torts enumerated in 
* § 81-8,219. 

The right of privacy law, §§ 20-201 through 20-211, does not 
contain any express waiver of sovereign immunity by the State. 
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However, appellant correctly looks to §§ 81-8,215 and 
81-8,210(4) for a waiver of sovereign immunity regarding his 
right to privacy claim. “Subject to certain exempted claims, the 
State Tort Claims Act provides for the State’s liability for its 
torts the same as a private person may be liable for torts. 
§ 81-8,215.” Blitzkie v. State, 228 Neb. 409, 415, 422 N.W.2d 
773, 777 (1988). Accord, Cortes v. State, 191 Neb. 795, 218 
N.W.2d 214 (1974). In Wiseman v. Keller, 218 Neb. 717, 358 
N.W.2d 768 (1984), the Supreme Court noted that several 
statutes, including § 81-8,209, specifically provide that the 
State is subject to suit, but only under certain circumstances. 
The State Tort Claims Act defines a tort claim as 
any claim against the State of Nebraska for money only on 
account of damage to or loss of property or on account of 
personal injury or death caused by the negligent or 
wrongful act or omission of any employee of the state, 
while acting within the scope of his or her office or 
employment, under circumstances in which the state, if a 
private person, would be liable to the claimant for such 
damage, loss, injury, or death .... 
§ 81-8,210(4). 

The language describing a tort claim for which sovereign 
immunity is waived as being a claim for damages or losses 
“caused by the negligent or wrongful act or omission of any 
employee of the state” has been in the State Tort Claims Act 
since its original enactment in 1969. At the time that the State 
Tort Claims Act was adopted in 1969, there was no recognized 
cause of action for invasion of privacy in the State of Nebraska 
under either common or statutory law. See, Schoneweis v. 
Dando, 231 Neb. 180, 435 N.W.2d 666 (1989); Brunson v. 
Ranks Army Store, 161 Neb. 519, 73 N.W.2d 803 (1955). 
Appellee argues that “[t]he State Tort Claims Act does not 
explicitly and unequivocally act as a waiver of state immunity 
for statutory ‘wrongs’ and causes of action which have been 
created by the Legislature subsequent to its enactment.” Brief 
for appellee at 16. 

Nebraska’s State Tort Claims Act is patterned after the 
Federal Tort Claims Act. Northland Ins. Co. v. State, 242 Neb. 
10, 492 N.W.2d 866 (1992); Security Inv. Co. v. State, 231 Neb. 
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536, 437 N.W.2d 439 (1989). 
In United States v. Yellow Cab Co., 340 U.S. 543, 71S. 

Ct. 399, 95 L. Ed. 523 (1951), the United States argued 
that, under the Federal Tort Claims Act, it had not 
consented to be sued for contribution claimed by a joint 
tort-feasor. The U.S. Supreme Court stated that the 
Federal Tort Claims Act on its face amply covered such 
consent and “waive[d] the Government’s immunity from 
suit in sweeping language.” Yellow Cab Co., 340 U.S. at 
547. The Court noted that “[t]he words ‘any claim against 
the United States . . . on account of personal injury’... 
are broad words in common usage. They are not words of 
art.” (Emphasis in original.) 340 U.S. at 548. In holding 
that the Federal Tort Claims Act carries the Government’s 
consent to be sued for contribution, the Court also found 
it significant that claims for contribution were not 
included in the list of exceptions contained within the 
Federal Tort Claims Act, to which exceptions the waiver 
of immunity did not apply. Similarly, Nebraska’s State 
Tort Claims Act has a list of exceptions to its waiver of 
immunity which does not include claims for contribution. 
See § 81-8,219(1). 

Northland Ins. Co. v. State, 242 Neb. at 13-14, 492 N.W.2d at 

869. 

We find likewise that the State Tort Claims Act on its face 
provides for the waiver of the government’s immunity from 
invasion of privacy suits by the broad sweeping language of §§ 
81-8,215 and 81-8,210(4). 

In construing a statute, an appellate court must look to the 
statutory objective to be accomplished, the problem to be 
remedied, or the purpose to be served and then place on the 
statute a reasonable construction which best achieves its 
purpose, rather than a construction which will defeat the 
statutory purpose. State v. Seaman, 237 Neb. 916, 468 N.W.2d 
121 (1991). We find that the Legislature intended to waive the 
State’s immunity from suit, except when there is an exception 
specifically exempting certain conduct, such as _ those 
exceptions enumerated in § 81-8,219. We note that § 81-8,219 
has been amended three times (in 1986, 1988, and 1992) 
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subsequent to the enactment of the right of privacy laws. 
Invasion of privacy was not added to the list of torts exempted 
from the State Tort Claims Act. 

The trial court was incorrect in finding that the State has not 
waived its sovereign immunity to be sued for the tort of 
invasion of privacy. 


Statute of Limitations. 

The district court found that the 1-year statute of limitations 
under § 20-211 had run prior to the filing of appellant’s 
petition. 

On January 18, 1990, appellant’s cause of action arose. The 
DeCamp memo was circulated on that date, and it became 
public knowledge that appellant was one of the individuals 
accused of child abuse. On December 21, appellant made a 
claim in writing to the State Claims Board. On March 27, 1991, 
the State Claims Board met, reviewed the claim, and issued its 
decision denying appellant’s claim. On April 17, appellant filed 
his petition in district court. The limitation period for bringing 
an invasion of privacy action is governed by § 20-211, which 
states that an action for invasion of privacy must be brought 
within | year of the date the cause of action arose. However, the 
limitation period for bringing suit is extended by § 81-8,227. 

Section 81-8,227 states: 

Every tort claim permitted under the State Tort Claims 
Act shall be forever barred unless within two years after 
such claim accrued the claim is made in writing to the State 
Claims Board in the manner provided by such act. The 
time to begin suit under such act shall be extended for a 
period of six months from the date of mailing of notice to 
the claimant by the board as to the final disposition of the 
claim.... 
Thus, appellant had 6 months from March 27, 1991, to begin 
suit on his invasion of privacy claim. See Coleman v. Chadron 
State College, 237 Neb. 491, 466 N.W.2d 526 (1991). From the 
record, it is clear that appellant filed his petition within this 
time. Appellant’s right to privacy claim, therefore, was not 
barred by the statute of limitations. 
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Invasion of Privacy. 

Appellant alleges that the State of Nebraska, by and through 
its legislative committee and by and through its employee 
investigator Caradori, invaded the privacy of appellant by (1) 
releasing confidential, uncorroborated, and unverified 
information; (2) failing to conduct its investigation in a proper 
and responsible manner to ensure accuracy of information and 
to make certain that the information was not made public 
knowledge until the information could be verified and/or 
corroborated to support the allegations; (3) failing to ensure 
that confidential information obtained by the committee and 
its investigator Caradori would be kept confidential and not 
leaked to news sources; and (4) holding private meetings with 
nonmembers of the committee for the purpose of relating to the 
nonmembers, among other things, the names of the individuals 
identified in the videotapes. 

_ Nebraska’s right to privacy law regarding the placement of a 
person before the public in a false light was enacted in 1979. 
Section 20-204 provides that 
[aJny person, firm, or corporation which gives 
publicity to a matter concerning a natural person that 
places that person before the public in a false light is 
subject to liability for invasion of privacy, if: 
(1) The false light in which the other was placed would 
be highly offensive to a reasonable person; and 
(2) The actor had knowledge of or acted in reckless 
disregard as to the falsity of the publicized matter and the 
false light in which the other would be placed. 
It is also essential to a claim of false light invasion of privacy 
that the publicized matter be false. Schoneweis v. Dando, 231 
Neb. 180, 435 N. W.2d 666 (1989). 
Appellant’s petition contends that 
(a]s a result of the State of Nebraska, by and through its 
Legislative Committee and its employee, Gary Caradori, 
leaking and disseminati[ng] confidential information to 
persons not involved in the Legislative Committee, 
[appellant] was placed in a false light which was highly 
offensive and damaging to [appellant] when such 
information became public via the “DeCamp memo” and 
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reproduction of the “DeCamp memo” in newspaper 

articles and radio station reports. 
Appellant’s petition also asserts that the State “had knowledge, 
or should have had knowledge, of the falsity of the allegations 
concerning [appellant], but mevertheless allowed such 
information to become public knowledge through irresponsible 
actions of the Legislative Committee.” Appellant further 
asserts that “[aJs a result of the intentional and deliberate 
invasion of [his] Constitutional right of privacy, [he] has been 
damaged by having been placed in the public eye in a false light 
which has severely damaged the reputation of [appellant] and 
subjected [him] to mental anguish, pain, and suffering.” 

The facts and reasonable inferences from the petition are 
scant regarding appellee’s actionable conduct, which appellant 
asserts placed him in a false light before the public. 

At best, those facts would establish that through its 
investigator, the committee received reports that three persons 
stated that they were victims of sexual and/or physical abuse 
and that one or more of them was accusing appellant of 
participating in this physical and sexual abuse. Appellant states 
that appellee knew or should have known that these statements 
were false. No facts substantiating this conclusion regarding 
knowledge or reckless disregard are pled. We cannot assume the 
existence of a fact not alleged, nor make factual findings to aid 
the pleading. First Nat. Bank of Omaha v. State, 241 Neb. 267, 
488 N.W.2d 343 (1992). 

Our analysis of the facts pled in the petition begins with a 
review of the elements necessary to state a cause of action for 
invasion of privacy by placing a person in a false light. 

The elements of the false light privacy tort are (1) placing 
another in a false light (2) which would be highly offensive to a 
reasonable person and (3) that the actor had knowledge or acted 
in reckless disregard as to the falsity of the publicized matter. 
62A Am. Jur. 2d Privacy § 124 (1990); Restatement (Second) of 
Torts § 652E (1977). It is axiomatic that there can be no cause of 
action for false light invasion of privacy absent falsehood. 
Schoneweis v. Dando, supra. Appellant is accurate in his 
petition in stating that he has been accused of physical and/or 
sexual abuse by one or more of the three alleged victims. This is 
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a true statement, given the well-pled facts. Stated another way, 
appellant does not allege that one or more of these alleged 
victims did not in fact accuse him of this highly offensive 
conduct and relate this to the committee’s investigator. He now 
attempts to sue the State because some of its representatives 
repeated the statement that he was accused of committing 
abuse. The statements that appellant asserts give rise to the tort 
of false light invasion of privacy against the State cannot be 
fairly characterized as false. Appellant’s petition itself asserts 
that the accusations were made and that appellee was not 
inaccurate in stating that appellant had in fact been accused by 
one or more of these alleged victims. Just as in defamation 
cases, truth is a defense to a false light privacy claim. Mitchell vy. 
Random House, Inc., 703 F. Supp. 1250 (S.D. Miss. 1988), 
aff'd 865 F.2d 664 (Sth Cir. 1989). 

Since appellant has failed to allege facts sufficient to state a 
cause of action for invasion of privacy (see Neb. Rev. Stat. 
§ 25-806(6) (Reissue 1989)), the demurrer filed by appellee was 
appropriate and should have been granted for this reason. 

Where the record demonstrates that the decision of the trial 
court is correct, although such correctness is based on a 
different ground from that assigned by the trial court, an 
appellate court will affirm the trial court’s decision. Nichols 
Media Consultants v. Ken Morehead Inv. Co., 1 NCA 796, 491 
N.W.2d 368 (1992); Wymore v. Wymore, 239 Neb. 940, 479 
N.W.2d 778 (1992); State v. $15,518, 239 Neb. 100, 474 N.W.2d 
659 (1991); Staman y. Yeager & Yeager, 238 Neb. 133, 469 
N.W.2d 532 (1991); Weimer v. Amen, 235 Neb. 287, 455 
N.W.2d 145 (1990). 

This is not to say that the accusers in this cause are protected 
from a false light privacy tort. That question is not before us 
and, therefore, is not addressed in this opinion. 


Intentional Infliction of Emotional Distress. 

In his second theory of recovery, appellant alleges that 
appellee’s actions constituted the tort of intentional infliction 
of emotional distress. 

The elements of a cause of action for intentional 
infliction of emotional distress are (1) the defendant’s 
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intentional or reckless conduct (2) which is so outrageous 
and so extreme that the conduct goes beyond all possible 
bounds of decency and is regarded as atrocious and utterly 
intolerable in a civilized community and (3) which causes 
emotional distress so severe that no reasonable person is 
expected to endure that severe emotional distress. Pick v. 
Fordyce Co-op Credit Assn., 225 Neb. 714, 408 N.W.2d 
248 (1987); Gall v. Great Western Sugar Co., 219 Neb. 
354, 363 N.W.2d 373 (1985). See, also, Hassing v. 
Wortman, 214 Neb. 154, 333 N.W.2d 765 (1983) (plaintiff 
must show that the distress caused by the defendant’s 
conduct is more than mere worry, anxiety, vexation, or 
anger); Davis v. Texaco, Inc., 210 Neb. 67, 313 N.W.2d 
221 (1981) (plaintiff must show extreme emotional 
response to the defendant’s conduct). Cf., Pick v. Fordyce 
Co-op Credit Assn., supra (a sleepless night and 
humiliation, by themselves, do not establish severe 
emotional distress); Mindat v. Shavers, 214 Neb. 786, 337 
N.W.2d 97 (1983) (plaintiff suffered a personality disorder 
as aresult of distress caused by the defendant’s conduct). 
Dale v. Thomas Funeral Home, 237 Neb. 528, 531, 466 N.W.2d 
805, 807-08 (1991). 

The Supreme Court has stated that the conduct necessary to 
support aclaim must be “ ‘so extreme in degree as to go beyond 
all possible bounds of decency and to be regarded as atrocious 
and utterly intolerable in a civilized community. ” Hassing v. 
Wortman, 214 Neb. 154, 156-57, 333 N.W.2d 765, 767 (1983) 
(quoting Paasch v. Brown, 193 Neb. 368, 227 N.W.2d 402 
(1975)). The conduct necessary to support a claim of 
intentional infliction of emotional distress must exceed 
“<« “that which a reasonable person could be expected to 
endure.” ’ ” Hassing v. Wortman, 214 Neb. at 157, 333 N.W.2d 
at 767 (quoting Davis v. Texaco, Inc., 210 Neb. 67, 313 N.W.2d 
221 (1981)). 

Appellant’s petition alleges that the “irresponsible actions” 
of the State and its agents and employees, through the negligent 
investigation of the aforementioned allegations, humiliated 
and destroyed appellant’s reputation and earning capacity by 
placing him in a false light designed to place his moral character 
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and actions in question and to subject him to public ridicule. 
However, an extremely disabling emotional response is required 
to state a cause of action for intentional infliction of emotional 
distress. Braesch v. Union Ins. Co., 237 Neb. 44, 464 N.W.2d 
769 (1991). No such response is alleged in the petition. 
Accepting the truth of the facts well pled in the petition and 
giving the pleading the benefit of any reasonable inference from 
the facts alleged, we conclude that appellant failed to establish 
that he was entitled to recover from the State; that is, the facts 
are insufficient to constitute a cause of action for intentional 
infliction of emotional distress. The judgment of the district 
court regarding this cause of action was correct and is affirmed. 
AFFIRMED. 


INRE INTEREST OF B.J.M. ET AL., CHILDREN UNDER 18 YEARS OF 
AGE. 
STATE OF NEBRASKA, APPELLEE, V. T.M., APPELLANT. 
510N.W.2d 418 


Filed May 25, 1993. No. A-92-898. 


!. Parental Rights: Appeal and Error. In an appeal from a judgment terminating 
parental rights, an appellate court tries factual questions de novo on the record, 
which requires an appellate court to reach a conclusion independent of the 
findings of the trial court, but, when evidence is in conflict, an appellate court 
considers and may give weight to the fact that the trial court observed the 
witnesses and accepted one version of the facts rather than another. 

2. Parental Rights: Evidence: Proof. The unequivocal language of Neb. Rev. Stat. 

§ 43-292 (Reissue 1988) imposes two requirements before parental rights may be 

terminated. First, requisite evidence must establish existence of one or more of 

the circumstances described in subsections (1) to (6) of § 43-292. Second, if a 

circumstance designated in subsections (1) to (6) is evidentially established, there 

must be the additional showing that termination of parental rights is in the best 
interests of the child, the primary consideration in any question concerning 
termination of parental rights. The standard of proof for each of the two 
preceding requirements prescribed by § 43-292 is evidence which is clear and 
convincing. 

: . In the absence of any reasonable alternative and as the 
last resort to dispose of an action brought pursuant to the Nebraska Juvenile 

Code, termination of parental rights is permissible when the basis for such 

termination is proved by clear and convincing evidence. Clear and convincing 
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evidence means and is that amount of evidence which produces in the trier of fact 
a firm belief or conviction about the existence of a fact to be proved. 

4. Parental Rights: Service of Process: Notice. The Nebraska Juvenile Code 
requires that notice of an adjudication hearing shall be given in the manner 
provided for service of asummons ina civil action. 

5. Service of Process: Notice. Case law states that after a reasonably diligent 
search, notice by publication may be made if the individual cannot be located. 

6. Parental Rights: Time: Abandonment: Words and Phrases. Neb. Rev. Stat. 
§ 43-292(1) (Reissue 1988) provides that the court may terminate parental rights 
when the parent has abandoned the juvenile for 6 months or more immediately 
prior to the filing of the petition to terminate parental rights. Abandonment, for 
the purpose of § 43-292(1), is a parent’s intentionally withholding from a child, 
without just cause or excuse, the parent’s presence, care, love, protection, 
maintenance, and opportunity for the display of parental affection for the child. 

7. Parental Rights: Abandonment: Intent. In termination of parental rights cases, 
the question of abandonment is largely one of intent, to be determined in each 
case from all of the facts and circumstances. 

8. Parental Rights: Abandonment. Parents have a positive duty to exhibit a 
continued interest in their children and a genuine effort to associate and 
maintain the lines of communication with those children. 

9. Parental Rights. The best interests of the child is the primary consideration in a 
termination of parental rights case. 


Appeal from the County Court for Kimball County: C.G. 
WALLACE, Judge. Reversed. 


William C. Peters for appellant. 
David L. Wilson, Kimball County Attorney, for appellee. 
CONNOLLY, HANNON, and MILLER-LERMAN, Judges. 


MILLER-LERMAN, Judge. 

T.M., the biological father of B.J.M., B.E.M., L.D.M., and 
J.E.M., appeals from the judgment of the county court for 
Kimball County, sitting as a juvenile court pursuant to Neb. 
Rev. Stat. § 43-245(3) (Cum. Supp. 1992), which terminated 
T.M.’s parental rights concerning these four children. 
Termination was based on the alleged abandonment of the 
children for at least 6 months immediately before the filing of a 
petition to terminate T.M.’s parental rights, pursuant to Neb. 
Rev. Stat. § 43-292(1) (Reissue 1988), and on the court’s 
conclusion that termination of T.M.’s parental rights was in the 
children’s best interests. The children’s biological mother, R.B., 
is the subject of a separate termination proceeding and is not 
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involved in this appeal. For the reasons recited below, we 
reverse. 


STANDARD OF REVIEW 

In an appeal from a judgment terminating parental 
rights, an appellate court tries factual questions de novo 
on the record, which requires an appellate court to reacha 
conclusion independent of the findings of the trial court, 
but, when evidence is in conflict, an appellate court 
considers and may give weight to the fact that the trial 
court observed the witnesses and accepted one version of 
the facts rather than another. 

In re Interest of M.P., 238 Neb. 857, 858, 472 N.W.2d 432, 434 
(1991). Accord, Jn re Interest of A.H., 237 Neb. 797, 467 
N.W.2d 682 (1991); In re Interest of J.S., A.C., and C.S., 227 
Neb. 251, 417 N.W.2d 147 (1987); In re Interest of T-C., 226 
Neb. 116, 409 N. W.2d 607 (1987). 

“The unequivocal language of § 43-292 imposes two 
requirements before parental rights may be terminated. 
First, requisite evidence must establish existence of one or 
more of the circumstances described in subsections (1) to 
(6) of § 43-292. Second, if a circumstance designated in 
subsections (1) to (6) is evidentially established, there must 
be the additional showing that termination of parental 
rights is in the best interests of the child, the primary 
consideration in any question concerning termination of 
parental rights. The standard of proof for each of the two 
preceding requirements prescribed by § 43-292 is evidence 
which is ‘clear and convincing.’ ” 

In re Interest of M.P,, 238 Neb. at 859, 472 N.W.2d at 434 
(quoting Jn re Interest of J.S., A.C., and C.S., supra). 

“In the absence of any reasonable alternative and as the 
last resort to dispose of an action brought pursuant to the 
Nebraska Juvenile Code. . . termination of parental rights 
is permissible when the basis for such termination is 
proved by clear and convincing evidence.” [Citations 
omitted.} “ ‘{C]lear and convincing evidence means and 
is that amount of evidence which produces in the trier of 
fact a firm belief or conviction about the existence of a 
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fact to be proved.’ ” 
In re Interest of L.V., 240 Neb. 404, 407, 482 N.W.2d 250, 253 
(1992). 


FACTS AND PROCEDURE 

T.M. and R.B. were married on April 20, 1979. Four children 
were born during their marriage. In 1986, the family moved to 
Colorado. T.M. and R.B. separated on April 23, 1989, and 
R.B. moved with the children to Nebraska from Colorado. A 
divorce decree was entered by the district court for Morgan 
County, Colorado, on October 13, 1989. As a result of the 
dissolution decree, R.B. received custody of the four children 
and T.M. was ordered to pay child support. Apparently, 
visitation was at R.B.’s discretion, and the record indicates that 
R.B. moved at least twice and that she provided no Nebraska 
address to T.M. 

Prior to the divorce becoming final in Colorado, the State of 
Nebraska filed for emergency temporary custody of the 
children on September 1, 1989. The children were living in 
Nebraska, and temporary custody was granted. See Jn re 
Interest of L.W., 241 Neb. 84, 486 N.W.2d 486 (1992). A 
hearing was set for September 6. At the September 6 hearing, 
the mother, but not the father, was present. The court 
determined that the children were juveniles as described in Neb. 
Rev. Stat. § 43-247(3)(a) (Reissue 1988) because they lacked 
proper parental care by reason of the habits of their parents and 
ordered continued temporary custody of the four children to 
the Nebraska Department of Social Services (DSS) pursuant to 
Neb. Rev. Stat. § 43-254(5) (Reissue 1988). 

In February 1990, the court attempted to reunite the children 
with their mother under the supervision of DSS. This was 
apparently unsuccessful. At a subsequent dispositional hearing 
on April 13, 1990, custody was again continued with DSS, and 
the children were placed in foster care. The mother was present 
at this hearing; the father was not. The record includes several 
subsequent journal entries regarding review hearings 
conducted in August 1990, May 1991, and August 1991, where 
the mother was represented by counsel. R.B.’s progress with her 
rehabilitation plan was reviewed, and she was ordered to 
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continue to comply with the rehabilitation plan, including 
setting up an adequate home and participating in drug testing 
and drug and family counseling. The children remained with a 
foster family. It appears from the record that R.B. did not 
comply with the rehabilitation plan. She was arrested in 
December 1991 for possession of a controlled substance. 

On July 9, 1992, the State filed two separate petitions to 
terminate the parental rights of R.B. and T.M. As to R.B., the 
termination was sought on the bases of unfitness by reason of 
habitual use of narcotic drugs, which was seriously detrimental 
to the well-being of the children, and failure, after a reasonable 
period of time, to comply with the rehabilitation plan. As to 
T.M., the petition seeking termination was based on 
abandonment -of the children for the 6 months or more 
immediately prior to the filing of the petition. See § 43-292(1). 

The record shows that T.M. last visited with R.B. and saw the 
children, who were living in the Kimball area, in September 
1989. During this visit, TM. and R.B. had an altercation, and 
she filed assault charges against him. T.M. returned to 
Colorado to avoid arrest. It appears that the charges were 
dropped 2 years later. During 1990, T.M. was convicted of 
possession of crystal methamphetamine. He served approx- 
imately 5 months’ jail time in 1990. Since serving his jail 
sentence, T.M. has been on probation. The record shows that he 
has complied with the conditions of probation, including drug 
testing. Since serving his jail sentence, T.M. has attended drug 
counseling at the Cimarron Counseling Center in Denver. The 
record shows that he attended all of the meetings during the 
course of 1991 and successfully completed the program, which 
included random drug testing. As part of his probation, he 
continues to be subject to random drug testing, and he has 
remained drug and alcohol free. 

T.M. testified at the termination hearing that throughout 
1990 and until the fall of 1991, his only contact with the family 
was through R.B. He discovered that the children were in foster 
care and agreed to R.B.’s request that he not come to see the 
children until after they were returned to her. He made no 
contact with the four children and paid no child support during 
this time. The location of the children, until April 1990 when 
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they were placed in foster care, was available to T.M. through 
his former in-laws. In 1992, the IRS intercepted a tax refund 
due T.M. in the amount of $65.60 and applied it to overdue 
child support. T.M. entered into an agreement with the State of 
Colorado to take $50 per pay period from T.M.’s salary to apply 
to temporary support which Colorado had afforded R.B. and 
the children. At the time of the termination hearing, payments 
totaling $150 had been collected in March and May 1992. 

T.M. testified that in the fall of 1991, he believed the children 
had been in foster care long enough, so he attempted to locate 
his children and arrange visitation by contacting DSS. The 
children’s caseworker asked that T.M. send her a letter so that 
she could verify who he was. T.M. complied by sending a 
notarized letter dated November 16. Because of a learning 
disability which makes it difficult for him to read and write 
effectively, the contacts with DSS were often made by T.M.’s 
second wife. A visitation between T.M. and the four children 
was arranged for December 28. T.M. bought holiday gifts in 
anticipation of this meeting. R.B. was arrested for possession 
of a controlled substance in December. DSS notified the 
children of the arrest and then canceled T.M.’s visitation with 
the children to avoid upsetting the children further. T.M. 
testified that he tried to have DSS set another date, but no new 
visitation was scheduled by DSS. At least one of the four 
children had expressed to a DSS social worker that he wanted to 
see T.M. 

DSS records confirm numerous contacts from T.M. during 
the fall of 1991 and first quarter of 1992. T.M. and his second 
wife stated that all of these contacts were for the purpose of 
arranging supervised visitation with the children. On March 5, 
1992, the guardian ad litem for the children filed a motion to 
limit visitation of the children by T.M., stating that R.B. had 
been charged with possession of a controlled substance, that 
T.M. had not visited the children for at least 2 years, and that 
parental rights would probably be terminated. On March 16, 
T.M. appeared before the court without counsel and opposed 
the motion. Later that same day, T.M. went to Bayard, 
Nebraska, and observed one of his sons walking home from 
school. 
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On May 1, 1992, the court granted the motion and 
prohibited visitation by T.M. based on “the best interests of the 
minor children.” Three weeks later, on May 21, counsel was 
appointed to represent T.M. in proceedings relating to matters 
regarding the minor children. On May 29, T.M.’s counsel filed a 
motion for rehearing asking the court to reconsider its order 
prohibiting T.M. from visiting the four children. In the motion, 
T.M.’s counsel argued that the order was effectively a 
termination of T.M.’s parental rights and that T-M. should have 
been represented by counsel pursuant to Neb. Rev. Stat. 
§ 43-279.01 (Cum. Supp. 1992). Counsel also claimed the order 
was not supported by the evidence and was contrary to the 
reunification goals of the Nebraska Juvenile Code. On July 2, a 
hearing on the motion for rehearing was set for July 17. There is 
nothing in the record to verify the disposition of the motion for 
rehearing, although there is argument that the motion for 
rehearing was denied. However, as noted above, on July 9, 
1992, the State filed a petition to terminate T.M.’s parental 
rights, which petition was based on abandonment. 

During the course of the above-noted legal filings, T.M. 
continued to attempt to reach his children. In May 1992, T:M. 
filled out a questionnaire which had been sent to him by DSS. 
The questionnaire, which was admitted into evidence, stated 
that the purpose of the review was to “discuss goals and plans 
for the [children’s] future, and how together these plans may be 
carried out.” Fhe following is a portion of the DSS 
questionnaire and the answers provided by T.M.: 

A. Current Placement and Permanency Goal 

1. Do you understand and agree with the child’s current 
living arrangement? 

I understand why my children are where they are at, but 
I feel that my children should be with me, because of the 
problems their mother has had. 

2. Do you understand and agree with the child’s current 
plan? 

How can I understand & agree with the children[’]s 
current plan, when I do not know what it is? 

3. What placement and/or plan for the child do you see 
as appropriate? Explain[.] 
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I feel that the children should be placed with one parent 
or the other, and sense [sic] their mother cannot get her life 
in order, I feel the children[’]s best intrest [sic] is to be with 
their father instead of complete strangers, where their 
safety, concern, fatherly intrest’s [sic] and life would be 
normal once again. 

B. What prevents the child from returning home or 
being placed in the most family-like permanent setting? 

1. Related to the child: 

Nothing prevent’s [sic] the children from coming home 
to their fath[er] except social services, and their mother, 
because of what has been done by her and social services, 
plus whatever has been said by the mother to the legal 
authority’s [sic]. 


D. Do you wish to be included in the planning for the 
next permanent plan review in six months? 

YES... Most Definitely.. I would like a letter ahead of 
time notifing [sic] me in advance of any hearings[,] court 
dates[,] proceedings[,] etc. 

E. Other comments or additional information that will 
contribute to the planning. (Attach reports if applicable.) 

I feel that the courts were wrong, when they can turn 
right around after [R.B’s] drug bust, and allow her to see 
the kids and have visitation again. (In [Bayard.)] 

Then after all still continue to turn me down. When I 
love my children as much as their mother say’s [sic] she 
does. But for some reason she cannot seem to turn her life 
around to give to the children, and do what is right for 
their well being. 

I being the father of the said children feel that I have 
never been given a fair chance with my children, and often 
wonder when I am going to be given a chance with them 
which I have never had.... 

It has always been their mother that has been given 
chance after chance, and never has it been considered to 
give their father a chance. I would li[ke] to know just what 
the true reason is on why I have never been given this 
chance. 
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I have turned my life around to better myself so I hada 
chance to recieve [sic] the chances that [R.B.] has gotten, 
but for some reason I am still refuse[d] all visitation of the 
children. 

Thank You Very Much. 
[T.M.] 

On September 4, 1992, the hearing was held on the State’s 
petition to terminate T.M.’s parental rights. The foregoing 
background facts were established. T.M. asserted that he had 
not been notified of the original September 6, 1989, hearing, as 
a result of which the children had been adjudicated to be 
juveniles within the provisions of § 43-247(3)(a) and placed in 
foster care. 

R.B., her parents, and Debra Greenwood, the children’s 
caseworker, testified for the State. T.M.’s parents and his second 
wife appeared on his behalf. T.M. testified on his own behalf. 
Several documents are presented in the record, including the 
petition to terminate T.M.’s parental rights, journal entries for 
proceedings where T.M. was not present or represented, and 
journal entries pertaining to R.B.’s_ review hearings. 
Additionally, letters from T.M.’s employer, a counselor, and a 
probation officer, which letters were all favorable to T.M.; the 
notarized letter from T.M. to Greenwood, dated November 16, 
1991, seeking information about the four children; and the DSS 
questionnaire quoted above were admitted. No counselors, 
psychologists, or other health care professionals appeared with 
any information regarding the children’s mental well-being or 
best interests. The court took the matter under advisement and 
on September 15, 1992, concluded by clear and convincing 
evidence that T.M. had abandoned the children and that 
termination was in the children’s best interests. This appeal 
followed. 


ANALYSIS 
On appeal, T.M. claims that he was denied due process in 
connection with the juvenile court proceedings in general and 
the procedures associated with the termination of his parental 
rights in particular. T.M. also claims that abandonment was not 
proven by clear and convincing evidence. The State argues that 
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T.M. was accorded due process throughout the juvenile court 
proceedings and that the evidence supports the conclusion of 
abandonment. 

TM. claims that he was unaware of the original proceedings 
on September 6, 1989, and the order entered September 12, in 
which the children were adjudicated to be juveniles within the 
provisions of § 43-247(3)(a). R.B. appeared at the adjudication 
hearing, waived her right to counsel, and admitted the 
allegations in the petition. This court notes that T.M. is the 
biological father of the four children, that a divorce proceeding 
was pending in Colorado on the date of the hearing in Nebraska 
and on the date the children were adjudicated, and that T.M. 
possessed all of the constitutionally protected rights of a parent 
at that time. Yet, pursuant to the record before this court, he 
was denied notice of the hearing. See Jn re Interest of L. V., 240 
Neb. 404, 482 N.W.2d 250 (1992) (recognizing that non- 
custodial parents have a fundamental liberty interest in the 
care, custody, and management of their children). 

The juvenile code requires that notice of an adjudication 
hearing shall be given “in the manner provided for service of a 
summons in a civil action.” Neb. Rev. Stat. § 43-268(2) (Reissue 
1988). Neb. Rev. Stat. § 25-508.01 (Reissue 1989) requires that 
an individual be served personally, at his or her residence, or by 
certified mail. Case law states that after a reasonably diligent 
search, notice by publication may be made if the individual 
cannot be located. In re Interest of A.W., 224 Neb. 764, 401 
N.W.2d 477 (1987). In the case at bar, there is nothing in the 
record reflecting how notice was served or whether or not T.M. 
received notice of the adjudication hearing. The only address 
on the petition was R.B.’s Nebraska address. T.M. had never 
resided at this address. There is nothing in the record indicating 
any attempt by the State to locate T.M. or discover his true 
address. Without proper notice, the judgment is void and may 
be collaterally impeached. State v. Roth, 158 Neb. 789, 64 
N.W.2d 799 (1954). T.M. was denied due process in the 
proceeding of September 6, 1989, where custody of his children 
was given to DSS. Furthermore, on the record before this 
court, it must be questioned whether the Nebraska court had 
proper jurisdiction for the adjudication hearing, since a divorce 
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was pending in Colorado. See Jn re Interest of L.W., 241 Neb. 
84, 486 N.W.2d 486 (1992). 

T.M. next claims that he was denied due process in 
connection with the advent of the termination proceedings. 
Specifically, T.M. claims that the State’s motion to limit 
visitation, filed on March 5, 1992, was effectively an effort to 
terminate his parental rights and that he was entitled to be 
represented by counsel at the proceedings involving 
consideration of the motion. The record shows that T.M. 
appeared without counsel and that the motion was granted on 
May 1. Counsel was not appointed for T.M. until May 21. 
Shortly after appointment, T.M.’s counsel asked that the 
motion to limit visitation be reheard. The request for a 
rehearing was apparently denied, and no appeal was taken. 

Finally, T.M. attacks the conduct and outcome of the 
termination hearing, claiming that he was denied due process 
and that the evidence of abandonment was insufficient. The 
State argues that T.M. was not denied due process because he 
was represented prior to and at the termination hearing and that 
he had the opportunity to resist the proposed termination of 
parental rights. The State further argues that the evidence of 
abandonment by T.M. was clear and convincing. 

The petition for termination of T.M.’s parental rights was 
based solely on abandonment. See § 43-292(1). It is undisputed 
that T.M. was represented by counsel and had an opportunity to 
prepare and present evidence. The petition alleged that T.M. 
had abandoned the children for 6 months or more immediately 
prior to the filing of the petition on July 9, 1992. As noted 
above, the Nebraska Supreme Court has stated: 

“ ‘The unequivocal language of § 43-292 imposes two 
requirements before parental rights may be terminated. 
First, requisite evidence must establish existence of one or 
more of the circumstances described in subsections (1) to 
(6) of § 43-292. Second, if a circumstance designated in 
subsections (1) to (6) is evidentially established, there must 
be the additional showing that termination of parental 
rights is in the best interests of the child, the primary 
consideration in any question concerning termination of 
parental rights. The standard of proof for each of the two 
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preceding requirements prescribed by § 43-292 is evidence 
which is “clear and convincing.” ’ ” 

In re Interest of C.K., L.K., and G.K., 240 Neb. 700, 702, 484 

N.W.2d 68, 69 (1992) (quoting /n re Interest of M.P.,, 238 Neb. 

857, 472 N. W.2d 432 (1991)). 

It has also been stated that 
[s]ection 43-292(1) provides that the court may 

terminate parental rights when the parent has 
“abandoned the juvenile for six months or more 
immediately prior to the filing of the petition” to 
terminate parental rights. “ ‘Abandonment,’ for the 
purpose of § 43-292(1), is a parent’s intentionally 
withholding from a child, without just cause or excuse, the 
parent’s presence, care, love, protection, maintenance, 
and opportunity for the display of parental affection for 
the child.” Jn re Interest of J.L.M. et al., 234 Neb. 381, 
398, 451 N.W.2d 377, 388 (1990). Accord, In re Interest of 
C.A., 235 Neb. 893, 457 N. W.2d 822 (1990); In re Interest 
of A.G.G., 230 Neb. 707, 433 N.W.2d 185 (1988). “The 
question of abandonment is largely one of intent, to be 
determined in each case from all of the facts and 
circumstances.” 

In re Interest of L.V., 240 Neb. 404, 419, 482 N.W.2d 250, 260 

(1992). 

The Nebraska Supreme Court has stated that parents have a 
positive duty to exhibit a continued interest in their children and 
a genuine effort to associate and maintain the lines of 
communication with those children. Jn re Interest of C.K., 
L.K., and G.K., supra. 

From our de novo review, we find that T.M. was absent from 
the children’s lives from September 1989 until the fall of 1991. 
During this period of time, T.M. lived in Colorado and served 
jail time. During this same period of time, the children’s mother 
interacted with the Nebraska court system and was ordered to 
comply with a rehabilitation plan. The children were placed in 
foster care. T.M. explains his lack of involvement on an 
external locus of control, purporting to blame others for his 
lack of contact with the children. This court rejects his 
explanation and concludes that it is fair to characterize his 
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absence during at least some of this time period as voluntary. 
However, no proceedings to terminate T.M.’s parental rights 
were brought during this time. 

In the fall of 1991, T.M. came back on the screen. T.M.’s 
renewed interest in the children coincided with successful 
completion of a drug-counseling program and violation-free 
probation. At the hearing, a letter from the Cimarron 
Counseling Center, dated December 26, 1991, was received in 
evidence, which letter stated in part that T.M.’s participation 
and progress was “excellent” and that all of his drug tests over 
the prior year were drug and alcohol free. Also, an approving 
letter from T.M.’s probation officer was received in evidence. 
The letter said in part that T.M. had taken a good look at his 
past mistakes and had now become a “useful and productive 
citizen.” Finally, a letter was received in evidence showing that 
T.M. had been employed at Guerdon Homes, Inc., during June 
and July 1992. The evidence shows that T.M. has remarried and 
has taken an active positive interest in his second wife’s 
daughter. 

According to the record, in the fall of 1991, T.M. and his 
second wife undertook to reestablish ties with the four children 
by working with DSS. A DSS caseworker stated that she asked . 
T.M. to send a letter to verify his identity and intentions. T.M. 
complied by sending a notarized letter dated November 16. 
T.M. thereafter worked with DSS to set up a visitation with the 
children. The visitation set for December 28 was canceled by 
DSS because DSS concluded that the reintroduction of T.M.. 
into the children’s lives would be unwise at that time and on its 
own accord refused to reschedule any visitation. T:M. persisted 
in his efforts to arrange a visitation during the first quarter of 
1992 through DSS. These efforts were met with a motion to 
limit visitation filed in March 1992 by the children’s guardian ad 
litem. T.M. persisted in his efforts and responded to a DSS 
questionnaire in May 1992. Additionally, T.M. moved to 
Nebraska and acquired a Nebraska probation officer, and 
evidence in the record reflects that he was gainfully employed in 
June and July 1992 by a Gering, Nebraska, employer. However, 
the trial court had already granted the motion forbidding 
visitation thereby precluding contact by T.M. with his children 
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after May 1, 1992. 

This court has conducted a de novo review of the facts and 
circumstances of this entire case. Based on the record before us, 
we conclude that at the time of the termination hearing, T.M. 
and the children were all residents of Nebraska and that 
jurisdiction, pursuant to the Nebraska Child Custody 
Jurisdiction Act, Neb. Rev. Stat. § 43-1201 et seq. (Reissue 
1988), appears to be proper. We further conclude that T.M. has 
demonstrated that his intent during the requisite period was to 
participate in his children’s lives and that his efforts were 
genuine. See In re Adoption of Simonton, 211 Neb. 777, 320 
N.W.2d 449 (1982). We find that the record shows that T.M.’s 
failure to connect with his children during the requisite period 
was due to just cause and excuse and not indifference. See Jn re 
Interest of J.L.M. et al., 234 Neb. 381, 451 N.W.2d 377 (1990). 
Rather than clear and convincing evidence of abandonment, we 
find that the record shows a systemically created series of 
impediments which prevented T.M.’s interest in the care and 
welfare of his children from successfully maturing into an 
acceptable relationship. During the 6 months immediately 
preceding the filing of the petition, he was kept at bay, first, by 
DSS and, then, by court order. Because we do not find clear and 
convincing evidence of abandonment for a period of at least 6 
months immediately before the filing of the petition and 
because T.M. was denied due process in the juvenile 
adjudication proceedings, we reverse the judgment of the court 
terminating T.M.’s parental rights. . 

In view of the above finding, we have not fully evaluated the 
best interests of the children, which is the primary 
consideration in a termination of parental rights case. See Jn re 
Interest of J.H. et al., 233 Neb. 338, 445 N.W.2d 599 (1989). 
Our de novo review of the record of the termination hearing 
reveals that the evidence is sparse, and at best, conclusory 
regarding the children’s best interests. Further proceedings, if 
any, would profit from the addition of information regarding 
the psychological well-being of the children for the evaluation 
of the fact finder. 

REVERSED. 
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Kay L. KEATING, APPELLANT, V. MICHAEL D. WIESEAND CITY OF 
LINCOLN, APPELLEES. 
510N.W.2d 433 


Filed June 8, 1993. No. A-91-1014. 


I. Demurrer: Pleadings: Appeal and Error. In appellate review of a demurrer, the 
court is required to accept as true all the facts which are well pled and the proper 
and reasonable inferences of law and fact which may be drawn from the 
pleadings, but not the conclusions of the pleader. 

2. Political Subdivisions Tort Claims Act: Notice. Compliance with the notice 
requirement of Neb. Rev. Stat. § 13-905 (Reissue 1991) is a procedural precedent 
to commencement of the negligence action. 

3. Statutes: Words and Phrases. Nebraska law concerning statutory construction 
provides that when the word “may” appears, permissive or discretionary action 
is presumed. 

4. Political Subdivisions Tort Claims Act: Notice. Under the Political Subdivisions 
Tort Claims Act, written notice of the withdrawal of a claim from the 
consideration of a governing body is not mandatory, but is permissive or 
discretionary. 

. Substantial compliance with the statutory provisions pertaining 

to a claim’s content supplies the requisite and sufficient notice to a political 

subdivision in accordance with Neb. Rev. Stat. § 13-905 (Reissue 1991), when 
the lack of compliance has caused no prejudice to the political subdivision. 


Appeal from the District Court for Lancaster County: 


BERNARD J. McGinn, Judge. Reversed and remanded for 
further proceedings. 


Douglas McArthur for appellant. 


William F. Austin, Lincoln City Attorney, and James D. 
Faimon for appellees. 


SIEVERS, Chief Judge, and Inwinand WRIGHT, Judges. 


WRIGHT, Judge. 

Kay L. Keating brought an action against the City of Lincoln 
and one. of its bus drivers, Michael D. Wiese, following an 
automobile-bus accident. Keating appeals the district court’s 
sustaining of the appellees’ demurrer and the court’s dismissal 
of her petition with prejudice. 

Because this case comes to us based on a demurrer, we 
recognize that we are required to accept as true all the facts 
which are well pled and the proper and reasonable inferences of 
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law and fact which may be drawn from the pleadings, but we do 
not accept the conclusions of the pleader. Lewis vy. Union 
Pacific RR. Co., 242 Neb. 744, 497 N.W.2d 33 (1993). We 
cannot assume the existence of any fact which was not alleged in 
the pleadings, make factual findings to aid the pleadings, or 
consider evidence which might be adduced at trial. LaPan v. 
Myers, 241 Neb. 790, 491 N.W.2d 46 (1992). 

Keating’s amended petition, filed February 22, 1991, alleged 
that Keating was injured April 17, 1989, after her car was struck 
by acity bus driven by Wiese. She alleges that at approximately 
7:20 a.m., she was waiting at a red light in the northbound lane 
of 70th Street. Wiese was driving the bus eastbound on 
Holdrege Street and then turned onto 70th Street to proceed 
north. After completing the turn, Wiese allegedly drove the bus 
across the centerline and hit Keating’s vehicle. We note that the 
accident could not have occurred as the facts are described in 
the petition. Keating alleged that she was in the northbound 
lane and that the bus struck her vehicle when it turned north. 
For the accident to have taken place as described, Keating’s 
vehicle must have been in the southbound lane on 70th Street. 
However, this discrepancy is not decisive of the case. 

Keating alleged that Wiese failed to maintain a proper 
lookout and to keep his vehicle under reasonable control and 
that he drove his vehicle to the left of the centerline. The 
amended petition stated that Wiese violated a city ordinance by 
crossing the centerline and that he was acting within the scope 
of his employment at the time. Keating claimed that she 
sustained injuries to her cervical and lumbar spine, resulting in 
medical expenses of $1,225.14 and a permanent disability. She 
alleged that she incurred lost wages of $348.84 and that she 
suffered pain and mental anguish. 

Keating alleged that on April 19, 1989, she sent written notice 
of the accident and her claim to the Lincoln city clerk, who 
referred her claim to the city risk manager. The risk manager 
acknowledged receipt of the claim on April 27, 1989. A copy of 
the plaintiff’s doctor’s report summarizing his diagnosis was 
sent to the risk manager on January 26, 1990. Keating was 
referred to physical therapy from June 13 to July 19, 1990. 

The amended petition averred that on November 14, 1990, 
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Keating mailed a settlement resume, along with bills and 
medical reports, to the city risk manager, proposing a 
settlement of $60,000. The defendants’ risk manager rejected 
the proposal and offered $6,450. Keating rejected the 
counteroffer and notified the risk manager that she would 
pursue her claim through district court. The first petition was 
filed on January 18, 1991. 

Keating’s amended petition also claimed damages for her 
husband, Darrell D. Keating, for loss of household services, 
society, and companionship and for impairment of his marital 
relationship. 

Although we may not consider evidence which may be 
adduced at trial, we may consider documents attached to and 
made part of the petition. Braesch v. Union Ins. Co., 237 Neb. 
44, 464 N.W.2d 769 (1991). Keating has attached two 
documents to her amended petition—a letter to Paul Malzer, 
Jr., city clerk, dated April 19, 1989, and a response from Kent 
Imig, claims specialist in the city-county risk management 
office, dated April 27, 1989. In the letter to Malzer, Keating’s 
attorney notified the city that he was representing the Keatings 
in connection with the damages sustained when the bus struck 
Keating’s car. 

The letter stated in part: 

We are not making a formal claim at this time, simply 
because it is impossible to determine the extent of Mrs. 
Keating’s damages. I would, however, appreciate it if you 
would forward a copy of this letter, together with the 
accident report, to your insurer and ask that their adjustor 
contact me as soon as possible. 

Imig’s response noted that the city was aware that a proper 
evaluation of Keating’s claim was not possible at that time. He 
asked that Keating advise the risk management office 
concerning any medical expenses she incurred and medical 
reports regarding her condition. The letter stated that the city 
was self-insured and that the claim would be handled between 
the risk management office and the city law department. 

In the demurrer, the defendants asserted that the court had 
no personal or subject matter jurisdiction, that the plaintiff had 
no legal capacity to sue, and that the amended petition did not 
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state facts sufficient to constitute a cause of action. On October 
4, 1991, the demurrer was sustained. The court found that it did 
not have personal or subject matter jurisdiction and that the 
plaintiff had failed to comply with the requirements of Neb. 
Rev. Stat. §§ 13-905 and 13-920(1) (Reissue 1991), citing Willis 
v. City of Lincoln, 232 Neb. 533, 441 N.W.2d 846 (1989). The 
court dismissed the petition after finding that the defect could 
not be cured by amendment. 

The appellant argues that the allegations in her amended 
petition state a cause of action because they reflect full 
compliance with the notice provisions of the Political 
Subdivisions Tort Claims Act, Neb. Rev. Stat. § 13-901 et seq. 
(Reissue 1991). We agree and find that the trial court’s dismissal 
was wrong. We reverse the decision of the trial court and 
remand the cause for further proceedings. 

We first look at whether Keating met the statute’s 
requirements concerning the initial notice of the alleged 
negligence, because compliance with the notice requirement of 
§ 13-905 is a procedural precedent to commencement of the 
negligence action. See Miles v. Box Butte County, 241 Neb. 
588, 489 N.W.2d 829 (1992). Section 13-905 provides that all 
tort claims brought under the act “shall be filed with the clerk, 
secretary, or other official whose duty it is to maintain the 
official records of the political subdivision . . . .” Keating’s letter 
to the city clerk, which advised him that she had sustained 
injuries on April 18, 1989, when her vehicle was struck by a city 
bus, provided notice to the city that a negligence action might 
follow. 

We next address the trial court’s finding that Keating failed to 
meet the requirements of § 13-920(1), which provides that a suit 
cannot be commenced unless the claim was submitted in writing 
to the governing body within 1 year after the claim accrued. The 
record shows that the accident occurred on April 17 or 18, 1989, 
and that the letter to the city was sent on April 19, 1989. The 
city’s response came on April 27, 1989. The claim was submitted 
within the 1-year period. 

The statute provides additional time requirements which 
were met by Keating, although not mentioned by the district 
court. Section 13-920(2) provides that no suit is permitted 
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unless the governing body of the subdivision has made final 
disposition of the claim. If the governing body does not dispose 
of the claim within 6 months after the claim is filed, the 
claimant may, by notice in writing, withdraw the claim and 
begin suit. In this case, the 6-month period requires that the 
city’s governing body should have disposed of the claim by 
October 18, 1989. The record does not indicate that the city’s 
governing body took any action on the claim. 

When the governing body has not disposed of the claim 
within the allotted time period, the statute provides that the 
claimant may notify the body in writing of the claim’s 
withdrawal. Nebraska law concerning statutory construction 
provides that “[w]hen the word may appears, permissive or 
discretionary action is presumed. When the word shall appears, 
mandatory or ministerial action is presumed.” Neb. Rev. Stat. 
§ 49-802(1) (Reissue 1988). Applying this construction to the 
Political Subdivisions Tort Claims Act, we find that written 
notice of the withdrawal of a claim from the consideration of 
the governing body is not mandatory, but is permissive or 
discretionary. Notice of withdrawal of a claim is not a 
requirement for commencing suit and applies only if the 
plaintiff wishes to extend the time period for filing suit under 
§ 13-919(1). See Ragland v. Norris P. P. Dist., 208 Neb. 492, 304 
N.W.2d 55 (1981). The 6-month extension is not an issue in this 
case, however, because Keating’s suit was filed on January 18, 
1991, well within the 2-year statutory period. We find that 
Keating met the notice requirements for filing aclaim. 

In sustaining the demurrer, the court cited Willis v. City of 
Lincoln, 232 Neb. 533, 441 N.W.2d 846 (1989), in which the 
appellant, who was injured while boarding a city bus, filed a 
negligence action against the city under the Political 
Subdivisions Tort Claims Act. The injury occurred on June 22, 
1984, and the plaintiff did not contact the Lincoln 
Transportation System (LTS) until March 1, 1985. On that date, 
his attorney sent a letter to LTS asking that the city’s insurance 
representative contact him. The city risk manager did not recall 
‘ receiving a copy of that letter, but had received a letter on July 
31, 1986, from the city attorney, which included a copy of 
Willis’ petition against the city. The district court granted the 
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city’s motion for summary judgment after determining that 
Willis had not complied with the act’s notice requirements. 

On appeal, Willis argued that his attorney’s letter to LTS 
substantially complied with the notice requirements of the act. 
Quoting Chicago Lumber Co. v. School Dist. No. 71, 227 Neb. 
355, 417 N.W.2d 757 (1988), the Supreme Court held that the 
notice requirements under the act are to be liberally construed 
so that a meritorious claim will not be denied based on technical 
noncompliance with the act. ‘“ ‘Therefore, substantial 
compliance with the statutory provisions pertaining to a claim’s 
content supplies the requisite and sufficient notice to a political 
subdivision in accordance with [§ 13-905], when the lack of 
compliance has caused no prejudice to the political subdivision 

.. ” Willis, 232 Neb. at 538, 441 N.W.2d at 849. 

The Willis case turned on whether the proper person had 
been notified of the claim. The Supreme Court noted that 
earlier decisions concerning substantial compliance with the act 
dealt with arguments offered by political subdivisions that the 
content of a filed claim was deficient as notice to the 
governmental subdivision. In Willis’ case, because the city did 
not contend that the content of the attorney’s letter was 
inadequate notice, the court gave no opinion as to whether the 
attorney’s letter contained a claim which complied with 
§ 13-905. Willis, supra. 

The court stated that a notice of claim filed only with a 
person who is not authorized by the statute to receive the claim 
does not substantially comply with the act’s notice 
requirements. ‘Willis’ notice of claim, which was not sent to or 
received by an entity designated by § 13-905, does not 
substantially comply with the notice requirements of the 
Political Subdivisions Tort Claims Act.” Willis, 232 Neb. at 
539, 441 N.W.2d at 850. 

We believe the district court here misplaced its pehences on 
this case. The issue in the case at bar is not whether the notice 
was sent to an authority as designated in the act. Keating’s letter, 
which was sent within 1] year of the occurrence giving rise to the 
claim, was sent to the city clerk, whilein Willis, the initial notice 
was sent to LTS. The act provides that the notice should be filed 
with the clerk whose duty it is to maintain the official records of 
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the subdivision, and we find that the city clerk is such an 
authority. 

We next address whether the content of Keating’s letter 
substantially complied with the act’s requirements. 
“[Cjompliance with the filing or presentment of claim 
provision in § 13-905 of the Nebraska Political Subdivisions 
Tort Claims Act is not a jurisdictional prerequisite for 
adjudication of a tort claim against a political subdivision.” 
Millman v. County of Butler, 235 Neb. 915, 923, 458 N.W.2d 
207, 212-13 (1990). The filing of a claim is a condition precedent 
to the commencement of a tort action against a subdivision, but 
is not a condition precedent to a political subdivision’s tort 
liability or a substantive element for a claimant’s recovery in a 
negligence action. /d. The act “affords a governmental 
subdivision a pre-action opportunity, or a period before 
commencement of a lawsuit, to examine the merits of a tort 
claim and possibly avoid the expense, time, and varied but 
frequent rigors of litigation to dispose of a claim.” /d. at 925, 
458 N.W.2dat 214. 

While Keating’s letter did not specify the location of the 
accident, the Supreme Court has held that such a failure to 
specify the location and exact time of an accident is not fatal to 
the claim. In Franklin v. City of Omaha, 230 Neb. 598, 432 
N.W.2d 808 (1988), the letter sent to the city clerk stated only 
the names of the claimant and that the injuries were suffered in 
a collision with a car which was being pursued by a police 
cruiser. The purpose of the notice requirement is not to provide 
a statement of fact which demonstrates the governmental 
subdivision’s absolute liability. The written claim serves to 
notify a political subdivision of possible liability for its recent 
act or omission, provide an opportunity “ ‘to investigate and 
obtain information about [the subdivision’s] allegedly tortious 
conduct,’ ” and enable it “ ‘to decide whether to pay the 
claimant’s demand or defend the litigation predicated on the 
claim made.’ ” Id. at 600, 432 N.W.2d at 810, quoting Chicago 
Lumber Co. v. School Dist. No. 71,227 Neb. 355, 417 N.W.2d 
757 (1988). The grant of summary judgment for the city was 
reversed. The court noted that the evidence did not suggest that 
the city had been unable to determine the basis of the claim or 
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that the city was prejudiced by any claimed omission. Franklin, 
supra. 

In the present case, the city relies on Peterson v. Gering Irr. 
Dist., 219 Neb. 281, 363 N.W.2d 145 (1985), in which the 
Supreme Court held that a document served upon an irrigation 
district was not a claim under the Political Subdivisions Tort 
Claims Act. The purported claim gave notice to the district that 
it had negligently failed to deliver water and that the district 
would be held “ ‘liable for whatever damages may result as a 
result of failure to deliver water... .’ ” (Emphasis in original.) 
Peterson, 219 Neb. at 284, 363 N.W.2d at 147. The court found 
that the notice did not meet the act’s requirements because “it 
made no demand against the district,” but “alerted the district 
to the possibility of a claim.” Jd. Because the document did not 
state the amount of damages or loss or allege that the damages 
or loss had occurred, it did not satisfy the act’s requirements. 

However, in West Omaha Inv. v. §.1.D. No. 48, 227 Neb. 
785, 420 N.W.2d 291 (1988), the court took a closer look at 
Peterson and found that the court had been concerned that the 
plaintiffs make an actual demand upon the defendant. The 
questionable language in the “claim” was “ ‘whatever damages 
may result... . ” (Emphasis in original.) West Omaha Inv., 
227 Neb. at 789, 420 N.W.2d at 294. The court found that West 
Omaha Investments had stated that the defendant was 
responsible for property loss which occurred, although it did 
not specify an exact dollar amount. Unlike the notice in 
Peterson, which merely alerted the defendant to the possibility 
of a future claim for future damages, West Omaha Investment’s 
letter stated that a claim was being made against the defendant 
for actual property loss caused in part by the defendant’s 
negligence. The act does not mandate that the claim specify the 
amount of damages or loss. 

Keating’s letter to the city clerk and its attached copy of the 
accident report notified the city that she had sustained damages 
as a result of a collision with a city bus on April 18, 1989. The 
accident report would adequately inform the city of the time 
and place of the accident. We do not find that Keating’s failure 
to specify the time or location of the accident or the amount of 
damages in her amended petition requires the dismissal of that 
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petition. 

The letter to the city. clerk substantially complies with the 
notice requirements of the act. The city knew of its possible 
liability for the recent accident, and the city was given the 
opportunity to investigate and obtain information about the 
accident. The city did not ask for additional details concerning 
the site or time of the accident. In its response, the city asked 
only for information on Keating’s medical expenses and her 
condition, and noted that the “claim” would be handled 
between the risk management office and the city law 
department. 

After the letter was received, the city had the opportunity to 
decide whether to pay Keating’s demand or to defend the 
litigation predicated on the claim. Even though the letter stated 
that it was not a “formal claim” —a poor choice of words—the 
city’s interpretation of the letter indicates that the city 
considered it aclaim, and we find that the letter was a claim. As 
indicated by the allegations in Keating’s amended petition, the 
city made a settlement offer based solely on the information in 
the letter. In Braesch v. Union Ins. Co., 237 Neb. 44, 54, 464 
N.W.2d 769, 775 (1991), the court noted that “[t]he offer of 
settlement of a lawsuit assumes that an action has been filed.” 

This case was decided at an early stage in the proceedings. 
After the demurrer was sustained, the city was not required to 
answer or to assert affirmative defenses. Our review of a 
demurrer differs from our review of a grant of summary 
judgment in that we consider only the pleadings. A 
reexamination of the amended petition shows that Keating 
alleged the necessary facts to bring the action under the 
Political Subdivisions Tort Claims Act. She alleged that the 
accident occurred and that she had sent written notice to the city 
clerk within the allotted time period. Her amended petition 
states a cause of action which is not barred by failure to comply 
with the provisions of the Political Subdivisions Tort Claims 
Act. The trial court erred in sustaining the demurrer on that 
basis. 

The trial court also found that the defect could not be cured 
by amendment. Because we find no defect, we do not address 
that issue except to note that if a demurrer is sustained, the 
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adverse party may amend, if the defect can be remedied by way 
of amendment, at the court’s discretion. Neb. Rev. Stat. 
§ 25-854 (Reissue 1989). Where a reasonable possibility exists 
that a defective petition may be cured by amendment, denying 
the plaintiff the opportunity to replead is an abuse of 
discretion. LaPan v. Myers, 241 Neb. 790, 491 N.W.2d 46 
(1992). 

We find that the amended petition, with reasonable 
inferences drawn from it, states a cause of action against the 
city and that the letter to the city clerk substantially complies 
with the notice requirements of the Political Subdivisions Tort 
Claims Act. The trial court erred in dismissing the petition. We 
reverse the judgment of the trial court sustaining the 
defendants’ demurrer and dismissing the petition. The cause is 
remanded for further proceedings. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


RICHARD WARSOCKI, IN PERSON AND FOR ALL PERSONS SIMILARY 
SITUATED, APPELLANT, V. CITY OF OMAHA, A MUNICIPAL 
CORPORATION, ETAL., APPELLEES. 

510 N.W.2d 446 


Filed June 15,1993. No.A-91-1042. 


1. Judgments: Appeal and Error. Regarding a question of law, an appellate court 
has an obligation to reach a conclusion independent of that of the trial court ina 
judgment under review. 

2. Pensions: Time. Benefits conferred pursuant to a pension plan are deferred 
compensation for services rendered, the benefits are fixed when conferred, and 
it is the payment thereof alone which is deferred to a later date. : 

3. Pensions: Public Officers and Employees: Contracts. Since Nebraska law 
recognizes that public pensions are deferred compensation, it follows that public 
employees have a reasonable expectation which is protected by the law of 
contracts with regard to their pension rights. 

4. Contracts. Not every modification of a contractual promise is an impermissible 
impairment. 


WARSOCKI v. CITY OF OMAHA 875 
Cite as 1 Neb. App. 874 


5. Pensions: Workers’ Compensation. Payments out of a pension plan in lieu of 
workers’ compensation benefits are in violation of the current workers’ 
compensation statutes forbidding payment of workers’ compensation benefits 
from funds to which employees have contributed. 

Appeal from the District Court for Douglas County: Pau J. 
HICKMAN, Judge. Affirmed. 


Ronald L. Brown, of Brown & Tripp, Attorneys, P.C., for 
appellant. 


Kent N. Whinnery, Deputy City Attorney, for appellees City 
of Omaha and the City of Omaha Police and Firemen’s 
Retirement System. 


CONNOLLY, HANNON, and MILLER-LERMAN, Judges. 


MILLER-LERMAN, Judge. 

Richard Warsocki appeals the dismissal of his petition by the 
district court for Douglas County. In its order, the court found 
that Warsocki and all persons similarly situated do not have a 
vested interest in their disability pension prior to retirement and 
that the city ordinance which allows the City of Omaha (City) to 
credit a percentage of pension payments against a subsequent 
workers’ compensation award is not an unconstitutional 
impairment of a contractual obligation between the parties. 
For the reasons recited below, we affirm. 

Regarding a question of law, an appellate court has an 
obligation to reach a conclusion independent of that of the trial 
court in a judgment under review. Nebraska Builders Prod. Co. 
v. Industrial Erectors, 239 Neb. 744, 478 N.W.2d 257 (1992). 
See, also, Hanson v. General Motors Corp., 241 Neb. 81, 486 
N.W.2d 223 (1992). 


FACTS 

Warsocki filed a class action, which was certified by the trial 
court on December 14, 1990. The scope of the class included 
“every former uniformed member of the police and fire 
divisions of the Public Safety Department of the City of Omaha 
receiving service - connected disability pension and concurrent 
workers’ compensation benefits on and after June 21, 1983.” 
The State of Nebraska’s participation in the case was limited to 
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acceptance of service pursuant to Neb. Rev. Stat. § 25-21,159 
(Reissue 1989). The City and City of Omaha Police and 
Firemen’s Retirement System (COPFRS) were represented at 
trial and on appeal by the City Attorney’s office. 

The parties agree that Warsocki was employed by the City as 
a firefighter before June 21, 1983, and that he was injured on 
the job on January 28, 1984. The parties stipulated at trial that 
Warsocki had been granted a service-connected disability 
pension by COPFRS in the amount of $1,575.78 per month 
effective February 20, 1985. Subsequently, Warsocki filed a 
claim for workers’ compensation benefits. On April 24, 1990, 
the compensation court awarded Warsocki $200 per week for 
553/7 weeks for temporary total disability compensation and 
thereafter, and in addition thereto, $184.23 per week for 2444/7 
weeks for a 50-percent permanent loss of earning power. 
COPFRS then claimed a credit due for overpayment of past 
service-connected disability pension payments to Warsocki 
pursuant to Omaha Mun. Code, ch. 22, art. III, § 22-89, in the 
amount of $24,330.99, or essentially, the City’s proportional 
contribution to COPFRS. The district court, in a bench trial, 
found for the City and dismissed the petition. Warsocki 
appeals. 


ANALYSIS 

On appeal, Warsocki claims that he is entitled to disability 
pension benefits without reduction regardless of whether or not 
he receives concurrent workers’ compensation relief for the 
same service-connected disability. Warsocki argues that public 
pensions are deferred compensation and that payment is 
enforceable pursuant to a contractual understanding between 
the employee and the City. Warsocki and several other 
employees of the City submitted affidavits at trial stating that it 
was their understanding, prior to enactment of § 22-89, that 
they would receive a service-connected disability pension if they 
suffered a work-related injury. The employees stated that the 
provision for this disability pension benefit, along with other 
benefits, was an important inducement to continued 
employment and was considered to be deferred compensation. 
Warsocki claims he was unaware of § 22-89, which reduces the 
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pension benefit by the City’s proportionate contribution to the 
pension system if the employee is also receiving workers’ 
compensation benefits. Warsocki claims that, in any event, 
§ 22-89 is unenforceable against employees hired before June 
21, 1983, because it is an impermissible impairment of contract. 
See Neb. Const. art.1,§ 16. 

In response, the City argues generally that § 22-89 was not a 
change unfavorable to the employees and that, in any event, 
Warsocki’s pension benefits had not vested when § 22-89 was 
adopted. As noted by the City, prior to 1983, employees like 
Warsocki were subject to the Omaha home rule charter and 
associated city ordinances under which employees receiving 
both service-connected disability pension and workers’ 
compensation benefits for the same disability had their 
pensions reduced by the total workers’ compensation benefits 
received and, therefore, would receive only the greater of the 
two benefits resulting from either workers’ compensation or 
the pension, but not both. The City argues that since 1957, 
under these provisions, the employee would receive a 
100-percent setoff of benefits, whereas after 1983, pursuant to 
§ 22-89, benefits would only be reduced by the proportionate 
share of the City’s contribution which, according to the record, 
is 54 percent. 

Article VII-A, § 6, of the 1957 mana home rule charter 
provided in part: 

In event that any member or person, receiving a pension 
or eligible to receive a pension under this Article, shall also 
be entitled to receive compensation from the City of 
Omaha under any Workmen’s Compensation Act: or 
similar law, excluding awards for medical, hospital or 
burial expenses, where the same happening gives rise to 
both compensation and a pension, then the provisions of 
this Article are modified to the extent that such person 
shall not be entitled to pension from the City of Omaha 
during the period such compensation is payable, unless 
the amount of the pension allowable, under the provisions 
of this Article, exceeds the amount of compensation, in 
which event such member or person shall receive the 
difference between the amount of said Workmen’s 
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Compensation award and the benefits he might otherwise 

receive under the provisions of this Act, as pension. ... 
(Emphasis supplied.) In 1961, the ordinances governing the 
police and firemen’s pension system were adopted, which 
essentially incorporated the above language into § 7.38.270. 

After June 21, 1983, the ordinances governing the pension 
system were amended and, pursuant to § 22-89, provided in 
part: 

In the event that any member or person . . . eligible to 
receive a pension under this article, shall also be entitled to 
receive compensation from the city under any workmen’s 
compensation act . . . the provisions of this article are 
modified to the extent that such person shall not be 
entitled to a full pension from the city during the period 
such workmen’s compensation is payable. When, 
pursuant to the provisions of this section, a member is 
receiving or qualifies to receive both a disability pension 
and workmen’s compensation benefits, then the pension 
shall be reduced by the workmen’s compensation benefit 
times the percentage amount of the city’s contribution to 
this system, as established by a ratio between the city’s 
contribution and the employee’s contribution. The date 
upon which the disability pension is granted shall be 
utilized for determining the contribution rate between the 

'  cityand the employee. 
(Emphasis supplied.) Based on a comparison of these 
provisions, the City argues that the 1983 ordinance is less 
disadvantageous to employees than prior law and cannot, 
therefore, be considered an impairment to an employee’s 
original contractual rights. 

The City relies on the 1957 home rule charter and further 
argues that pension rights do not vest until an occasion of 
disability and that, therefore, Warsocki’s contractual right, if 
any, had not vested in 1983 when the challenged ordinance was 
enacted because he was not injured until January 28, 1984. 
Article VII-A, § 13, of the Omaha home rule charter provides 
as follows: 

Every member of the Departments shall pay a sum 
equal to three (3%) per cent of the base monthly salary 
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fixed and paid from time to time to members of the 
respective departments after the completion of the first 
two years of service thereon .. . and said money so paid 
and deducted shall be retained by the City of Omaha to 
become a part of the general revenues of the City and shall 
be prorated in accordance with the provisions of Section 4 
of Article IV of the existing City Charter . . . and same 
shall represent that member’s contribution to the City of 
Omaha in return for the pension benefits granted by this 
act. Such contribution shall not give rise to any vested 
rights on the part of such members by reason of said 
contribution, unless and until said member has completed 
all the requirements for a pension herein provided. 
At trial, the court concluded that Warsocki’s pension rights had 
not vested in 1983, that the City was free to modify its 
pension-related ordinances, and that Warsocki’s contractual 
rights had not been impaired. 

A review of the pension-related literature shows that earlier 
in this century pension benefits were treated as “ ‘a bounty 
springing from the graciousness and appreciation of 
sovereignty [which] may be given or withheld at the pleasure of 
a sovereign power.’ ” City of Lincoln v. Steffensmeyer, 134 
Neb. 613, 620, 279 N.W. 272, 275 (1938). By at least 1964, the 
Nebraska Supreme Court had stated that benefits conferred 
pursuant to a pension plan were deferred compensation for 
services rendered, that the benefits were fixed when conferred, 
and that “[i]t is the payment thereof alone which is deferred toa 
later date.’ (Emphasis in original.) Gossman v. State 
Employees Retirement System, 177 Neb. 326, 331, 129 N.W.2d 
97, 101 (1964). 

Following these developments in which pension benefits 
were considered deferred compensation, the Nebraska 
Supreme Court in Halpin v. Nebraska State Patrolmen’s 
Retirement System, 211 Neb. 892, 320 N.W.2d 910 (1982), 
found that a change in calculating state patrolmen’s pension 
_ annuities from those previously provided resulted in an 
unconstitutional impairment of patrolmen’s contractual rights. 
The court observed that “[s]ince Nebraska law recognizes that 
public pensions are deferred compensation . . . it follows that 
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Nebraska public employees . . . have ‘reasonable expectations 
which are protected by the law of contracts’ with regard to their 
pension rights.” Jd. at 898, 320 N.W.2d at 914. See, also, Omer 
v. Tagg, 235 Neb. 527, 455 N.W.2d 815 (1990) (holding that 
promises regarding health insurance made at the time of 
employment involved deferred compensation and constituted a 
contract enforceable against the State). Cf. Caruso v. City of 
Omaha, 222 Neb. 257, 383 N.W.2d 41 (1986) (holding that if it 
was accepted that the city employees’ retirement plan was 
deferred compensation and contractual in nature, the facts did 
not indicate that a change in the ordinances was 
disadvantageous to employees, and therefore, the court found 
noimpairment of the contract). 

In Halpin, the Nebraska Supreme Court recognized that not 
every modification of a contractual promise is an impermissible 
impairment. However, the court noted that where the 
employees’ expectations concerning pension benefits are 
legitimately relied on in commencing or continuing 
employment, the pension benefits become part of a 
wage-and-fringe benefit package. The court held that a 
subsequent provision which violates those expectations will be 
found unenforceable unless the State demonstrates an 
“important public purpose’ ” or a “ ‘vital state interest’ ” 
requiring a change in benefits. Halpin, 211 Neb. at 902, 320 
N.W.2d at 915. See, also, United States Trust Co. v. New 
Jersey, 431 U.S. 1, 97S. Ct. 1505, 52 L. Ed. 2d 92 (1977). It has 
also been stated that for an alteration in a benefit plan to be 
found reasonable, any change which results in a disadvantage 
to the employee should be accompanied by a comparable 
advantage for such employee. Singer v. City of Topeka, 227 
Kan. 356, 607 P.2d 467 (1980). 

The City argues that the Nebraska Supreme Court’s finding 
in Halpin of enforceable deferred compensation is not 
applicable to the instant case because there was no nonvesting 
provision in the state statute involved in that case. The City 
argues that the court in Halpin continued to endorse its earlier 
decisions in Mollner v. City of Omaha, 169 Neb. 44, 98 N.W.2d 
33 (1959), and Lickert v. City of Omaha, 144 Neb. 75, 12 
N.W.2d 644 (1944), in which nonvesting provisions based on 
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city charters were enforced and prevented vesting of pension 
rights until retirement. We do not agree with the City’s reading 
of Halpin. 

In Halpin, the Nebraska Supreme Court specifically held 
that “public pensions are deferred compensation.” 211 Neb. at 
898, 320 N.W.2d at 914. In referring to public pensions, the 
court did not expressly limit its holding to Nebraska state 
employees, as opposed to city employees. Indeed, the court 
stated: “To the extent that Lickert v. City of Omaha, 144 Neb. 
75, 12 N.W.2d 644 (1944), isin conflict, it is overruled.” Halpin, 
211 Neb. at 898, 320 N.W.2d at 914. The court commented 
elsewhere in Halpin that because the statute at issue in that case 
contained “no provision preventing vesting until a certain time, 
the decisions in Moliner and Lickert are not applicable.” 211 
Neb. at 900-01, 320 N.W.2d at 915. Based on the foregoing 
reading of Halpin and related cases, we conclude that Warsocki 
and the class before this court were the beneficiaries of deferred 
compensation which vested at employment. 

The City contends that even if Warsocki had a vested pension 
benefit, § 22-89, passed in 1983, did not impair his contractual 
rights because its setoff provisions were more favorable to 
Warsocki than the previous ordinances. A 1980 ordinance, 
§ 22-35, was the subject of considerable litigation, including 
Novotny v. City of Omaha, 207 Neb. 535, 299 N.W.2d 757 
(1980). In Novotny, the Nebraska Supreme Court disapproved 
of § 22-35, which provided that disability payments were to be 
made in lieu of workers’ compensation benefits. The court held 
in Novotny that workers’ compensation benefits could not be 
reduced or affected by payments to an employee out of the 
City’s disability pension fund. The court specifically found that 
payments out of the pension plan in lieu of workers’ 
compensation benefits were in violation of then current 
workers’ compensation statutes forbidding payment of 
workers’ compensation benefits from funds to which 
employees have contributed. See Neb. Rev. Stat. §§ 48-130 and 
48-147 (Reissue 1978). 

The record shows that prior to the passage of § 22-89 in 1983, 
it was § 22-78, which contained language similar to that found 
‘ objectionable in Novotny, that provided for a 100-percent 
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setoff from commingled funds. However, the employees still 
had no reasonable expectation based on the ordinances that 
they would receive undiminished pension benefits upon 
disability as deferred compensation because of the terms of the 
predecessor to § 22-89, which was § 7.38.270. Section 7.38.270 
provided that if the employee was entitled to both workers’ 
compensation and a disability pension, the entire amount of the 
workers’ compensation benefit could be set off from the 
disability pension. As noted above, this complete setoff was 
modified by § 22-89 to recognize that the employee should still 
be entitled to his or her ratio of contribution to the disability 
pension, which had previously been included in that setoff. The 
passage of § 22-89 against this backdrop effected an 
improvement or increase in the amount of disability benefits 
which could be received concurrently with workers’ 
compensation benefits, albeit this change was probably 
required in light of Novotny. Prior to the passage of § 22-89, 
the employees had no contractual or statutorily-based 
expectation of receiving any of those setoff benefits. The 
passage of § 22-89 was, therefore, not an impairment of the 
employee’s contract. See Caruso v. City of Omaha, supra. 

Based on the foregoing analysis and the record before us, we 
conclude that Warsocki failed to carry his burden of proving an 
impairment to the contract. In view of these conclusions, the 
judgment is affirmed. 

AFFIRMED. 


WOoOODMEN OF THE WORLD LIFE INSURANCE SOCIETY, APPELLANT, 
v. HusTON D. WALKER, APPELLEE. 
510N.W.2d 439 


Filed June 15, 1993. No. A-92-351. 


1. Courts: Jurisdiction. Whether a suit should be entertained or dismissed under 
the rule of forum non conveniens depends largely upon the facts of the 
particular case and rests in the discretion of the trial court. 

2. Due Process: Jurisdiction: States. The benchmark for establishing whether a 
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defendant has established minimum contacts sufficient to satisfy due process is 
whether the defendant’s conduct and connection with the forum state are such 
that he should reasonably anticipate being haled into court there. 

3. Contracts: Jurisdiction. Freely negotiated forum selection clauses are 
enforceable unless the party seeking to escape the provision can show that trial in 
the contractual forum will be so gravely difficult and inconvenient that the 
complaining party will for all practical purposes be deprived of his or her day in 
court. 

4. Jurisdiction. A plaintiff may not harass a defendant by inflicting upon him 
unnecessary expense or trouble, but unless the balance between advantages and 
obstacles to a fair trial weighs strongly in favor of the defendant, the plaintiff’s 
choice of forum should rarely be disturbed. 

5. Contracts: Jurisdiction: Parties. Where diverse parties to a contract have agreed 
in writing that the defendant will assume the burden of litigating an action on the 
contract in the plaintiff’s home jurisdiction, and where there is no evidence of 
fraud or duress or any other action by the plaintiff that would retroactively 
render void the contractual forum selection, Neb. Rev. Stat. § 25-538 (Reissue 
1989) does not authorize a court to arbitrarily amend the contract by nullifying 
the forum selection clause and reassigning to the plaintiff the burden of litigating 
an action on the contract in a foreign jurisdiction. 


Appeal from the District Court for Douglas County: 
STEPHEN A. Davis, Judge. Reversed and remanded. 


Kirk S. Blecha and Caro] C. Knoepfler, of Baird, Holm, 
McEachen, Pedersen, Hamann & Strasheim, for appellant. 


William T. Ginsburg, of Zuber & Ginsburg, for appellee. 
CONNOLLY, HANNON, and MILLER-LERMAN, Judges. 


CONNOLLY, Judge. 

This appeal arises from an action filed in Douglas County 
District Court by the appellant, Woodmen of the World Life 
Insurance Society (Woodmen), for declaratory judgment on a 
contract between Woodmen and the appellee, Huston D. 
Walker, an Alabama resident. In addition to declaratory 
judgment concerning certain conditions in the contract, 
Woodmen sought restitution of commissions it had paid to 
Walker pursuant to the contract. After answering Woodmen’s 
petition, Walker filed a motion to dismiss pursuant to Neb. 
Rev. Stat. § 25-538 (Reissue 1989), which authorizes a court 
with otherwise proper jurisdiction to dismiss an action “[w]hen 
the court finds that in the interest of substantial justice the 
action should be heard in another forum.” The trial court 
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granted Walker’s motion and dismissed the case. Woodmen 
appeals. We reverse and remand. 


I. FACTS 

Woodmen is a fraternal benefit society incorporated in 
Nebraska, with headquarters and central offices in Omaha, 
and is licensed to do business in all 50 states. It is a nonprofit 
corporation that possesses no capital stock and exists for the 
mutual benefit of its members and their beneficiaries. 

Beginning in January 1986, Walker, a resident of Henagar, 
Alabama, entered into a series of contracts with Woodmen. 
Working as an independent contractor, Walker agreed to be a 
full-time field representative for Woodmen in northern 
Alabama. Walker was responsible for increasing membership 
and advancing Woodmen’s interests by soliciting applications 
for benefit certificates and maintaining relationships with 
current certificate holders. Over the course of his employment 
with Woodmen, Walker attended four training seminars at 
corporate headquarters in Omaha, with all expenses paid by 
Woodmen. 

On or about July 1, 1986, Woodmen and Walker entered into 
a “Full-Time Field Representative Contract.” Woodmen’s state 
and regional managers signed off on the July 1 contract, but the 
contract did not become effective until it had been forwarded to 
headquarters in Omaha and had been reviewed, approved, and 
signed by Woodmen personnel in Omaha. Woodmen retained 
the original July 1 contract in Walker’s personnel file in Omaha. 
All commission payments and other payments to Walker 
pursuant to the contract were paid from Woodmen’s Omaha 
offices. All accounting functions pertaining to Walker’s 
commissions were also handled in Omaha. All applications in 
northern Alabama for insurance products and _ benefit 
certificates were sent by Walker either by mail or by computer 
transmission to Woodmen’s Omaha offices for processing. All 
insurance products and benefit certificates were issued by 
Woodmen from its Omaha offices. Any policy renewals or 
changes initiated by Walker on behalf of Woodmen members 
were made by Woodmen in its Omaha offices. In the event 
Walker had any questions or needed information regarding the 
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cash or loan value of Woodmen policies or the amount of 
premiums, Walker normally would have obtained that 
information from Woodmen’s Omaha offices. As a field 
representative, Walker had a special telephone number which 
allowed him access to a data communications line in Omaha 
from which he could obtain information on Woodmen 
members. 

Under the July 1 contract, Walker earned commissions, 
service fees, bonuses, and possibly management fees if he sold 
Woodmen’s insurance products. However, the contract stated 
that Walker would forfeit his right to all compensation if, while 
the contract was in force or within 1 year following its 
termination, he (1) induced or attempted to induce any 
Woodmen member or policyholder to terminate a Woodmen 
certificate or annuity or (2) sold or attempted to sell to an 
existing Woodmen member or policyholder an insurance 
product offered by another insurer. The contract also stated 
that it was to be construed according to the laws of Nebraska 
and that Douglas County, Nebraska, would be the exclusive 
venue for any legal action arising out of the contract. 

On or about May 31, 1991, Walker was terminated by 
Woodmen. On August 29, 1991, Woodmen filed a petition in 
the district court for Douglas County, Nebraska, seeking, in 
part, a declaratory judgment that Walker had violated the July 
1 contract because, within 1 year of his termination, he had 
induced or attempted to induce Woodmen members to 
terminate Woodmen certificates or annuities, and he had sold 
or had attempted to sell to Woodmen members or policyholders 
insurance products offered by a competing insurance company. 
Woodmen also sought restitution from Walker for commissions 
paid to him by Woodmen before it was aware of Walker’s 
alleged breach of the noncompetition provisions in the July 1 
contract. Woodmen claimed that by breaching the contract, 
Walker had forfeited his right to the commissions at issue. 

Walker filed an answer denying the allegations. After 
Woodmen filed a reply, Walker filed a motion to dismiss 
pursuant to § 25-538, which authorizes a court with otherwise 
proper jurisdiction to dismiss an action “[w]hen the court finds 
that in the interest of substantial justice the action should be 
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heard in another forum.” The trial court found that it had 
jurisdiction over Walker under Neb. Rev. Stat. § 25-536 
(Reissue 1989), Nebraska’s long-arm statute, but that Walker 
would be hindered in making his defense because he would be 
unable to subpoena witnesses in Alabama to appear in 
Nebraska. The court determined that the action should be 
heard in the forum of Walker’s residence or in the forum where 
the alleged breach of contract occurred. Therefore, pursuant to 
§ 25-538, the court granted Walker’s motion and dismissed the 
case. 


II. ASSIGNMENT OF ERROR 
We condense Woodmen’s assignments of error into the 
following: The trial court erred in finding that in the interest of 
substantial justice, the action could not be heard in the district 
court for Douglas County, Nebraska. 


III]. STANDARD OF REVIEW 

When a jurisdictional question does not involve a factual 
dispute, determination of the jurisdictional issue is a matter of 
law, which requires an appellate court to reach a conclusion 
independent from the trial court’s conclusion on the 
jurisdictional issue. See 24th and Dodge Ltd. v. Commercial 
Nat. Bank, 243 Neb. 98, 497 N. W.2d 386 (1993). 

Whether a suit should be entertained or dismissed under the 
rule of forum non conveniens depends largely upon the facts of 
the particular case and rests in the discretion of the trial court. 
See Qualley v. Chrysler Credit Corp., 191 Neb. 787, 217 
N.W.2d 914 (1974). Therefore, absent an abuse of discretion, 
we will affirm the decision of the district court to dismiss 
Woodmen’s petition. 

Judicial abuse of discretion means that the reasons or rulings 
of the trial court are clearly untenable, unfairly depriving a 
litigant of a substantial right and denying a just result. State v. 
Thomas, 238 Neb. 4, 468 N.W.2d 607 (1991). 


IV. ANALYSIS 


1. PROPER JURISDICTION IN DOUGLAS COUNTY 
We agree with the trial court that it had jurisdiction over 
Walker, and, thus, jurisdiction of Woodmen’s cause of action 
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under § 25-536, Nebraska’s long-arm statute. The Douglas 
County District Court had jurisdiction over Walker pursuant to 
either of two bases of jurisdiction set out in § 25-536. Section 
25-536 states that a Nebraska court may exercise personal 
jurisdiction over a person as to a cause of action arising from 
the person’s transacting any business in Nebraska or because of 
any other contact or relation with Nebraska that affords a basis 
for the exercise of personal jurisdiction consistent with the 
federal Constitution. See §§ 25-536(1)(a) and 25-536(2). The 
record shows that all of Walker’s business as a Woodmen field 
representative was transacted through Woodmen’s home 
offices in Nebraska. Walker’s relationship to Woodmen as an 
independent contractor was no different from what it would 
have been had his territory been central or western Nebraska. 
All of the business he generated for Woodmen in northern 
Alabama was channeled through Nebraska. The actual 
business of the corporation—processing data, issuing policies, 
issuing compensation to Walker—was transacted at 
Woodmen’s home offices in Nebraska. All Woodmen 
memberships and policies sold by Walker were processed in and 
issued from Nebraska. Any changes in existing policies were 
made in Woodmen’s Nebraska offices. Walker utilized an 
electronic data base maintained in Nebraska. Clearly, Walker 
was transacting business in Nebraska. For’‘all of these same 
reasons, it also could be said that Walker had developed 
minimum contacts and relations with Nebraska sufficient to 
allow the Douglas County District Court to exercise personal 
jurisdiction over him. 


2. REASONABLY ANTICIPATED VENUE 

We are not confronted, then, with a question of jurisdiction, 
for the trial court plainly had jurisdiction of the case. Instead, 
we are confronted with a question of venue. In terms of 
§ 25-538, we must determine whether the interest of substantial 
justice requires the Douglas County District Court to refuse to 
hear Woodmen’s cause of action even though the court has 
jurisdiction of the case. 

On the question of personal jurisdiction of a party not a 
resident of the forum jurisdiction, the benchmark for 
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establishing whether a defendant has established minimum 
contacts sufficient to satisfy due process is whether the 
defendant’s conduct and connection with the forum state are 
such that he should reasonably anticipate being haled into court 
there. See 24th and Dodge Ltd. vy. Commercial Nat. Bank, 243 
Neb. 98, 497 N. W.2d 386 (1993). Although the question before 
us concerns venue rather than jurisdiction, the principle of 
reasonable anticipation articulated in 24th and Dodge Ltd. is 
applicable in this case. The record abounds with evidence of 
Walker’s connections with Nebraska such that Walker should 
have anticipated being summoned to Douglas County District 
Court. Again, all of the business generated by Walker was 
transacted through the home offices in Nebraska. The very 
contract at issue in this case is in the home offices in Nebraska, 
as are many of the business records critical to the case. Walker 
had been to Nebraska on numerous occasions in connection 
with Woodmen business which is the subject of the contract. 
Finally, the contract at issue stated that Douglas County, 
Nebraska, would be the exclusive venue for any legal action 
arising out of the contract. Such an absolute provision is 
tempered by the moderating effects of §§ 25-536 and 25-538, 
but the fact that Walker agreed to the forum selection provision 
substantiates our conclusion that he knew when he entered into 
the contract that any legal action on the contract would be 
pursued in Nebraska. 


3. Puccio 1s DISTINGUISHABLE 

At oral argument, Walker cited Woodmen of the World Life 
Ins. Soc. v. Puccio, 2 NCA 294 (1993), as controlling precedent 
in this case. Like Walker, Puccio had entered into a “Full-Time 
Field Representative Contract” with Woodmen. Puccio’s 
territory was the State of West Virginia. The contract specified 
that Nebraska would be the exclusive venue for any legal 
proceedings on the contract. When Woodmen later terminated 
Puccio, he sued Woodmen in the circuit court for Marion 
County, West Virginia, alleging, inter alia, wrongful discharge 
and breach of contract. Woodmen filed a declaratory judgment 
action in the district court for Douglas County, Nebraska, 
seeking a ruling that Puccio had breached the parties’ contract 
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by filing a legal action on the contract in West Virginia. The trial 
court granted summary judgment in favor of Puccio. This 
court affirmed on the grounds that for Puccio, Nebraska was 
not a reasonably convenient forum in which to pursue a cause 
of action. 

At oral argument, Walker urged us to rule in his favor for the 
same reason. We decline to follow that exhortation because 
Puccio is distinguishable from the case now before us. 

The decision of this court in Puccio was based on Neb. Rev. 
Stat. § 25-414 (Reissue 1989), which states in part that “[i]f the 
parties have agreed in writing that an action on a controversy 
may be brought in this state and the agreement provides the 
only basis for the exercise of jurisdiction, a court of this state 
will entertain the action if” certain conditions are satisfied. 
(Emphasis supplied.) Those conditions include the condition 
that “this state is a reasonably convenient place for the trial of 
the action.” § 25-414(1)(b). In Puccio, the venue provision in 
the contract between Puccio and Woodmen provided the only 
basis for the exercise of jurisdiction by the Douglas County 
District Court. Consequently, this court applied § 25-414 and 
asked whether Nebraska was a reasonably convenient forum 
for Puccio. 

The case at bar is distinguishable from Puccio, and, 
therefore, we do not apply § 25-414 because the venue 
provision in the field representative contract between Walker 
and Woodmen does not provide the only basis for Douglas 
County District Court jurisdiction. There was virtually no 
mention made in Puccio of the dealings between the field 
representative in West Virginia and the home offices in 
Nebraska. In Puccio, the evidence consisted of the admissions 
contained in the pleadings of the parties in the Nebraska action 
and the proceedings in the West Virginia court, which included 
Puccio’s complaint, Woodmen’s motion to dismiss, the denial 
of that motion, and the finding that West Virginia was a proper 
forum for the action. In this action against Walker, Woodmen 
pleaded and proved the facts necessary to establish the 
connections between Walker and Woodmen’s Nebraska offices 
that justify the Douglas County District Court’s exercise of 
personal jurisdiction over Walker and support the venue 
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provision in the contract. Unlike the record in Puccio, the 
record in this case contains detailed factual information on the 
well-established connections between Walker and Woodmen’s 
home offices in Nebraska. 

As discussed above, the Douglas County District Court has 
jurisdiction over Walker because Walker transacted business in 
and established minimum contacts with Nebraska. Walker’s 
conduct and connections with Nebraska were such that he 
should reasonably have anticipated being brought into Douglas 
County District Court. Because there are other bases of 
jurisdiction in addition to the venue provision, we do not apply 
§ 25-414 to this case. Therefore, we do not ask whether 
Nebraska is a reasonably convenient forum for Walker. 
Instead, like the trial court, we apply § 25-538 and ask whether 
the interest of substantial justice prohibits the Douglas County 
District Court from hearing Woodmen’s action against Walker. 
That is a different question from the one posed in Puccio about 
areasonably convenient forum. 


V. CONCLUSION 

We are not called upon to decide whether Nebraska is a 
reasonably convenient forum for Walker. We are called upon to 
decide whether the interest of substantial justice dictates that we 
ignore Walker’s reasonable expectation of being sued on the 
contract in Douglas County District Court. Essentially, Walker 
is asking us to affirm the trial court’s decision to nullify the 
parties’ forum selection clause. Thus, even though we are not 
applying § 25-414, our analysis nonetheless is focused on the 
contractual forum selection provision. 

In reaching our decision, we rely on the U.S. Supreme 
Court’s ruling in The Bremen v. Zapata Off-Shore Co., 407 
U.S. 1, 18, 92 S. Ct. 1907, 32 L. Ed. 2d 513 (1972), that freely 
negotiated forum selection clauses are enforceable unless “the 
party seeking to escape his contract [can] show that trial in the 
contractual forum will be so gravely difficult and inconvenient 
that he will for all practical purposes be deprived of his day in 
court.” The Court applied a similar rationale in Carnival Cruise 
Lines, Inc. v. Shute, 499 U.S. 585, 111 S. Ct. 1522, 113 L. Ed. 
2d 622 (1991), in which plaintiffs from the State of Washington 
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had tried to sue Carnival in federal district court in Washington 
state for slip and fall injuries sustained during their cruise off 
the coast of Mexico. The plaintiffs’ passenger ticket contained a 
provision selecting Florida as the forum for any legal action 
arising from the cruise contract, and the plaintiffs 
acknowledged their awareness of the provision. The Court 
found no reason to prefer Washington over Florida as a forum 
for litigating a claim based on an accident that occurred off the 
coast of Mexico, nor did it find any evidence that Carnival had 
obtained the plaintiffs’ consent to the forum selection provision 
by fraud or overreaching. Consequently, the Court rejected the 
plaintiffs’ argument that the forum selection provision should 
be set aside because of the hardships a lawsuit in Florida 
presented for the plaintiffs. 

The rationale of those cases is all the more compelling when 
applied to our case because the forum selection clause in our 
case is supported by the Nebraska-based factors that confer 
jurisdiction of the case on the Douglas County District Court. 
The forums selected by contract in The Bremen and Carnival 
Cruise Lines, Inc. had no logical or factual relations to the 
locations in which the respective contracts were performed or 
the locations where the alleged damages were sustained, yet the 
Court upheld the contractual forum selection provisions in 
both cases. As discussed above, there are strong logical and 
factual ties between the forum selected by Woodmen and 
Walker and the situs of the contract at issue, ties which 
strengthen the argument for enforcement of the forum 
selection clause. 

In Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 67 S. Ct. 839, 91 
L. Ed. 1055 (1947), the Court stated the still-valid proposition 
that a plaintiff may not harass a defendant by inflicting upon 
him unnecessary expense or trouble, but unless the balance 
between advantages and obstacles to a fair trial weighs strongly 
in favor of the defendant, the plaintiff’s choice of forum should 
rarely be disturbed. The Court also noted the appropriateness 
of “having the trial of a diversity case in a forum that is at home 
with the state law that must govern the case.” Gulf Oil Corp., 
330 U.S. at 509. The evidence in the record does not weigh 
strongly in favor of Walker on the issue of venue. The decision 
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of the trial court to dismiss Woodmen’s action seemed to hinge 
on Walker’s inability to compel witnesses from Alabama to 
appear in Nebraska. Under the trial court’s rationale, this case 
might never be tried because if forced to file the cause of action 
in Alabama, Woodmen would be unable to subpoena witnesses 
from Nebraska, making trial in Alabama as unfair to 
Woodmen as trial in Nebraska allegedly would be for Walker. 
We are able to avoid this apparent dilemma by relying on the 
Court’s recognition of (1) the preference in favor of the 
plaintiff’s forum selection and (2) the appropriateness of trying 
acase in the state whose law governs the action. The inability to 
subpoena witnesses from Alabama may constitute a difficulty 
for Walker in making his case, but it is not an uncommon 
difficulty. It does not make Walker’s defense to the suit so 
gravely difficult and inconvenient that he will for all practical 
purposes be deprived of his day in court, nor does it constitute a 
threat to the interest of substantial justice such that Woodmen’s 
action cannot be heard in Nebraska. 

Legal disputes arising from the contract cannot be heard in 
two places at once, yet they must be heard somewhere. In their 
written agreement, the parties decided that Walker would 
assume the burden of litigating any action on the contract in 
Woodmen’s home jurisdiction. There is no evidence of fraud or 
duress or any other action by Woodmen that would 
retroactively nullify the venue provision to which Walker 
consented in writing. We hold that where diverse parties to a 
contract have agreed in writing that the defendant will assume 
the burden of litigating an action on the contract in the 
plaintiff’s home jurisdiction, and where there is no evidence of 
fraud or duress or any other action by the plaintiff that would 
retroactively render void the contractual forum selection, 
§ 25-538 does not authorize a court to arbitrarily amend the 
contract by nullifying the forum selection clause and 
reassigning to the plaintiff the burden of litigating an action on 
the contract in a foreign jurisdiction. 

The contract between Woodmen and Walker is governed by 
Nebraska law, the Douglas County District Court has personal 
jurisdiction over Walker, and Walker should reasonably have 
anticipated being haled into court in Nebraska on legal matters 
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arising from the contract. Upon review of the record, we find 
nothing substantially unjust about requiring Walker to answer 
Woodmen’s lawsuit against him in the district court for Douglas 
County, Nebraska, pursuant to the parties’ contractual forum 
selection. The decision of the trial court to dismiss Woodmen’s 
petition because of inconvenience to Walker was clearly 
untenable, unfairly depriving Woodmen of its substantial right 
to pursue legal action on the contract in Douglas County, 
Nebraska. Therefore, we reverse the order of the district court 
dismissing Woodmen’s petition and remand this cause of action 
to the district court for further proceedings consistent with this 
opinion. 
REVERSED AND REMANDED. 


DAN MEYER, APPELLANT, V. BOARD OF REGENTS OF THE 
UNIVERSITY OF NEBRASKA, APPELLEE. 
510N.W.2d 450 


Filed June 22, 1993. No. A-91-942. 


1. Public Meetings: Public Officers and Employees. Closed sessions may be held 
for such reasons as evaluation of the job performance of a person when 
necessary to prevent needless injury to the reputation of a person and if such 
person has not requested a public meeting. 

2. Public Meetings. Courts have recognized that when the primary purpose of a 
closed session is authorized, any necessary discussion of incidental matters is 
also authorized. 

3. Public Meetings: Notice: Records: Time. Neb. Rev. Stat. § 84-1411 (Reissue 
1987) requires reasonable advance publicized notice of the time and place of 
each meeting of a public body. Subsection (3) of that statute states that when it is 
necessary to hold an emergency meeting without reasonable advance public 
notice, the nature of the emergency shall be stated in the minutes and any formal 
action taken in such meeting shall pertain only tothe emergency. 

4. Public Meetings: Records: Time. Neb. Rev. Stat. § 84-1411 (Reissue 1987) 
requires that complete minutes of an emergency meeting specifying the nature of 
the emergency and any formal action taken at the meeting be made available to 
the public by the end of the next regular working day. 


Appeal from the District Court for Lancaster County: 
DonaLDE. Enpacotr, Judge. Affirmed. 
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Stanford L. Sipple, of DeCamp Legal Services, P.C., for 
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Fredric H. Kauffman and Terry R. Wittler, of Cline, 
Williams, Wright, Johnson & Oldfather, for appellee. 


HANNON, IRWIN, and MILLER-LERMAN, Judges. 


IRWIN, Judge. 

Appellant, Dan Meyer, filed an action in the district court for 
Lancaster County pursuant to Nebraska public meeting law, 
Neb. Rev. Stat. §§ 84-1408 through 84-1414 (Reissue 1987 & 
Supp. 1989), challenging the right of appellee, the Board of 
Regents of the University of Nebraska (Board), to undertake a 
closed-session discussion at a July 31, 1989, emergency meeting 
called for the purpose of “evaluat[ing] and consider[ing] the 
employment status of the President [of the University of 
Nebraska]” and challenging the propriety of the closed-session 
discussion. 


BACKGROUND 

In this case, there were no disputed issues of fact, although 
the parties have drawn different inferences from the stipulated 
facts. Meyer is a resident of Lancaster County, Nebraska, anda 
citizen of the State of Nebraska. See § 84-1414(3). The Board is 
a duly constituted and elected public body of the State of 
Nebraska, is the governing body for the University of 
Nebraska, and is a public body as defined in § 84-1409(1). 

In the spring of 1989, the Board undertook to evaluate Dr. 
Ronald Roskens’ performance as president of the university. 
Dr. Roskens was advised that a review of his role was to be 
made, and he was encouraged to visit with the regents 
individually regarding his job performance. On May 12, 1989, 
the Board convened in a scheduled meeting and, by a rollcall 
vote, adopted a motion to hold a closed session to consider 
“personnel matters which require closed session discussion in 
order to prevent needless injury to the persons involved.” See 
§ 84-1410. During this closed session, the Board began its 
discussion regarding Dr. Roskens. Individual members of the 
Board had concerns about Dr. Roskens’ performance. Dr. 
Roskens had indicated publicly as well as privately that he was 


MEYER v. BOARD OF REGENTS 895 
Cite as | Neb. App. 893 


planning to leave his position, and his departure was an issue 
confronting the Board. The Board reconvened in open session 
without completing its discussion of this subject during the 
closed session. 

On June 23, the Board convened at its next scheduled 
meeting. By a rollcall vote, the Board adopted a motion to hold 
a closed session to consider “personnel matters which require 
closed session discussion in order to prevent needless injury to 
the persons involved,” see § 84-1410, and the Board continued 
its performance evaluation of Dr. Roskens. The record reveals 
that Dr. Roskens had lost the confidence of the Board. The 
executive subcommittee was directed to convey the Board’s 
concerns to Dr. Roskens and to try to reach a mutually 
beneficial agreement whereby Dr. Roskens would vacate the 
office of president. After the June 23 meeting, the executive 
subcommittee of the Board, consisting of Regents Nancy 
Hoch, Donald Fricke, and Margaret Robinson, met privately 
with Dr. Roskens twice to discuss his employment with the 
university. 

On July 21, the Board convened for its next scheduled 
meeting and, by a rollcall vote, adopted a motion to hold a 
closed session to consider “personnel matters which require. 
closed session discussion in order to prevent needless injury to 
the persons involved.” See § 84-1410. During this closed 
session, the executive subcommittee reported to the Board 
concerning its discussions with Dr. Roskens. On July 22, 
Regent Hoch and Regent Kermit Hansen met privately with Dr. 
Roskens to discuss his tenure as president of the university and 
the possible circumstances under which he would vacate the 
office. The Board had requested a definitive position from Dr. 
Roskens concerning his tenure in office and wished to reach an 
agreement with Dr. Roskens in the following 3-week period. Dr. 
Roskens advised Regents Hoch and Hansen that he would be 
unable to consider an agreement, as he was on his way to Japan 
for 1 week and then to Minnesota for a 2-week vacation. 

On July 31, after his return from Japan and immediately 
prior to his scheduled departure for Minnesota, Dr. Roskens 
again met with Regents Hoch and Hansen. At that time, Dr. 
Roskens presented a proposal which Regent Hoch felt should 


896 1 NEBRASKA APPELLATE REPORTS 


be conveyed to the entire Board. Regent Hoch, as chairperson 
of the Board, asked the university corporate secretary to issue 
notice of an emergency meeting of the Board to convene at 7 
o’clock that evening in Varner Hall on the university campus 
for the express purpose of evaluating and considering the 
employment status of the president. Advance public notice was 
given to the media prior to the meeting. The public notice 
stated: “The purpose of such meeting shall be to evaluate and 
consider the employment status of the President.” Dr. Roskens 
knew that the meeting had been called, and he was aware of its 
purpose. The Board convened at 7:07 p.m. for the emergency 
meeting. While the Board was in session, Dr. Roskens and his 
counsel were in Dr. Roskens’ office, which was also located in 
Varner Hall. At 7:10 p.m., the Board voted 7 to 1 to go into 
closed session. Dr. Roskens did not ask to be present during the 
closed session, nor did he request that his employment status be 
discussed in open session. 

In the closed session, the executive subcommittee relayed Dr. 
Roskens’ proposal to the Board, and the Board then discussed 
the proposal at length. Negotiations were carried on between 
the Board, meeting in closed session, and Dr. Roskens and his 
counsel, who were in Dr. Roskens’ office. The Board’s counsel, 
Richard Wood, acted as an intermediary. The negotiations 
proceeded until the parties had reached a preliminary 
understanding. 

Once it became apparent during the negotiations that Dr. 
Roskens would be vacating the office of president, the Board 
felt it necessary to deal with the question of who would take 
over the immediate leadership of the university, as they felt that 
continuity was “critical.” The record reveals that “continuity of 
leadership at the level of presidency of the university” was a 
grave concern. Preventing the creation of a “vacuum in [this] 
position” and not having someone “in a position to be able to 
take up the reins” were crucial. Dr. Martin Massengale, 
chancellor of the university, was contacted,. and after 
discussions and negotiations, it was agreed that he would take 
over as interim president. 

Following the closed session, the Board reconvened in open 
session. At that time, a written proposal was presented to the 
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Board, and the Board, by a vote of seven in favor and one 
opposed, adopted a motion to approve an agreement with Dr. 
Roskens, the terms of which are contained in the minutes of the 
Board’s meeting. See § 84-1411(3). Dr. Roskens was present 
during this portion of the open session. The Board also adopted 
a motion that Dr. Massengale be appointed interim president of 
the university effective August 1, 1989, and continue to occupy 
the office of chancellor of the university. 

On August 23, Dr. Roskens and the Board executed a written 
agreement that was prepared in conformance with Dr. Roskens’ 
proposal of July 31. At its regularly scheduled meeting on 
September 8, the Board, acting in open session, adopted a series 
of motions “ratifying” its previous actions concerning Dr. 
Roskens and ratifying the “Agreement and Mutual Release” 
executed by the Board and Dr. Roskens, which was dated 
August 23. The various votes to go into closed session, as 
described above, were entered in the respective minutes of the 
Board for each meeting. See § 84-1410(1). 

Appellant challenged the right of the Board to undertake a 
closed-session discussion during the July 31 emergency meeting 
called for the stated purpose of evaluating and considering the 
employment status of the president of the university and 
challenged the propriety of the closed-session discussion. He 
wrote a letter to the Attorney General’s office regarding a 
possible violation of the public meeting law. The Attorney 
General’s office, under then Attorney General Robert Spire, 
prepared a memorandum dated October 12, 1989, concluding 
that there had been no violation. Appellant filed an action in 
district court on November 17, 1989. The prayer was that “the 
decision made in the open session immediately following the 
closed session and based upon the discussion at the closed 
session be declared void or taken in violation of the provisions 
of Neb. Rev. Stat. §§ 84-1408 to 1413 (1982) as provided in 
section 84-1414” and that appellant be awarded attorney fees 
and court costs. 

When the suit was filed, it named the Board as a defendant, 
as well as the individual members of the Board. Service of 
process was not obtained against any of the individuals. An 
amended petition was filed adding Drs. Roskens and 
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Massengale as defendants. Demurrers to the amended petition, 
based upon the expiration of the applicable limitations period, 
were filed on behalf of Drs. Roskens and Massengale and were 
sustained. Appellant elected to stand upon his pleading, and as 
a consequence, the action as to the added defendants was 
dismissed. 

The issue presented for determination by the district court 
was whether the Board’s action in holding a closed-session 
discussion on July 31, 1989, was in contravention of Nebraska 
public meeting law. The district court found that there was no 
violation of the public meeting law and dismissed appellant’s 
amended petition. 


ASSIGNMENTS OF ERROR 

Appellant asserts that the district court erred in finding that 
(1) the employment status of Dr. Roskens and the choice of his 
interim successor were proper subjects for Board discussion in 
closed session; (2) the employment status of Dr. Roskens and 
the choice of his interim successor were, on July 31, 1989, bona 
fide emergencies to justify the Board’s holding an emergency 
meeting; (3) the Board confined the subject matter of its 
closed-session discussion on July 31 to those topics which the 
Board stated required secrecy; (4) the Board confined the 
subject matter of its emergency meeting on July 31 to those 
topics which the Board stated justified an emergency meeting; 
(5) the Board corrected any shortcomings with regard to the 
public meeting law when the Board later ratified its July 31 
actions on September 8, 1989; and (6) the parties did not have a 
dispute proper for adjudication at the time of the trial of this 
case. 


STANDARD OF REVIEW 

This case was tried as an equity case. In an appeal of an 
equity action, an appellate court tries factual questions de novo 
on the record and reaches a conclusion independent of the 
findings of the trial court; provided, where the credible 
evidence is in conflict on a material issue of fact, the appellate 
court considers and may give weight to the fact that the trial 
judge heard and observed the witnesses and accepted one 
version of the facts rather than another. State v. Nebraska 
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Assn. of Pub. Employees, 239 Neb. 653, 477 N.W.2d 577 
(1991). 


DISCUSSION 
Closed Session. 

Nebraska public meeting law reflects the Legislature’s 
judgment of the appropriate balance between the public’s 
interest in open discussion of governmental issues and the rights 
of individuals, such as state employees, to have their 
performance as employees considered in private if they so 
choose. Section 84-1410 provides, in pertinent part: 

(1) Any public body may hold a closed session by the 
affirmative vote of a majority of its voting members if a 
closed session is clearly necessary for the protection of the 
public interest or for the prevention of needless injury to 
the reputation of an individual and if such individual has 
not requested a public meeting. Closed sessions may be 
held for... such reasons as: 


(da) Evaluation of the job performance of a person when 
necessary to prevent needless injury to the reputation of a 
person and if such person has not requested a public 
meeting. 


(2) The vote to hold a closed session shall be taken in 
open session. The vote of each member on the question of 
holding a closed session, the reason for the closed session, 
and the time when the closed session commenced and 
concluded shall be recorded in the minutes. The public 
body holding such a closed session shall restrict its 
consideration of matters during the closed portions to 
only those purposes set forth in the minutes as the reason 
for the closed session. The meeting shall be reconvened in 
open session before any formal action may be taken. 

(Emphasis supplied.) 

The amended minutes for the July 31, 1989, meeting show 
that the Board complied with the provisions of § 84-1410 as 
regards the closed session. An-affirmative vote of the Board 
taken in open session preceded the closed session. The vote of 
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each member on the question of holding a closed session, the 
reason for the closed session, and the times when the closed 
session commenced and concluded were also contained in the 
amended minutes. The agreement between Dr. Roskens and the 
Board was voted upon after the meeting was reconvened. (The 
actions of the executive subcommittee are not covered by the 
public meeting law pursuant to § 84-1409, which provides that 
the public meeting law shall not apply to subcommittees of 
public bodies unless such subcommittees are holding hearings, 
making policy, or taking formal action on behalf of their parent 
body.) 

The Board made a determination that public consideration 
of Dr. Roskens’ employment status might result in needless 
injury to his reputation, which would be unnecessary if he were 
to vacate his office by agreement. Dr. Roskens knew that the 
Board was meeting on the evening of July 31 and was present in 
the building with his counsel. Dr. Roskens did not request that 
the discussion be carried out in public. Dr. Roskens and the 
university thereafter voluntarily executed a written agreement 
on August 23, 1989. The agreement, according to its express 
terms, merged all prior negotiations and considerations into its 
written provisions. In addition, the Board appointed Dr. 
Massengale as the interim replacement for Dr. Roskens. 

Appellant argues that the appointment of an interim 
president was not a proper topic for closed-session discussion. 
However, it was appropriate for the Board to consider in closed 
session not only Dr. Roskens’ resignation, but also the 
immediate steps the Board would take in response to that 
action. The Board considered continuity of leadership at the 
level of the presidency to be critical. The issues raised are 
interrelated, and it was appropriate that they be discussed 
together. 

Courts have recognized that when the primary purpose of a 
closed session is authorized, any necessary discussion of 
incidental matters is also authorized. For example, in 
Commercial Printing Co. et al v. Rush et al, 261 Ark. 468, 549 
S.W.2d 790 (1977), the Arkansas Board of Corrections went 
into closed session to discuss the disciplining of specific 
employees in connection with the death of an inmate. In that 
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closed session, the board also discussed inmate work 
assignments, several prison policies, various medical questions, 
and general harassment of inmates. The Arkansas Supreme 
Court affirmed the trial court’s decision that the other 
discussions did not render the closed session illegal. The court 
stated that while the Arkansas public meeting law permitted 
executive session for, among other specific reasons, the purpose 
of discussing or considering discipline of a public employee, it 
was both logical and within the spirit of the law to note that 
discussion could of necessity deal with several areas which, 
taken out of the context of the total discussion, might be 
construed as improper subject matter for executive session. 

In State v. U.S.D. No. 305, 13 Kan. App. 2d 117, 764 P.2d 
459 (1988), the Kansas Attorney General claimed that a school 
board which met in closed session to discuss an investigation of 
several school administrators went beyond the valid purpose of 
a closed session when the board also discussed establishing an 
investigative committee and who should be appointed to such a 
committee. The court disagreed, stating that to segregate the 
topics into open and closed sessions would have been 
impractical if not impossible due to the focus on the four school 
administrators in both discussions, giving due consideration to 
their right to privacy. 

Dr. Massengale was hired as interim president of the 
university. His hiring was connected to the termination of Dr. 
Roskens because a vacancy was created. In addition, there was 
a difficulty in dealing with Dr. Roskens. There is no violation of 
the public meeting law when the subject of the closed session 
falls within one of the express exclusions of § 84-1410. We 
determine that there was no violation of the public meeting law 
in the Board’s holding a closed session during its July 31 
meeting. 


Emergency Meeting. 

Section 84-1411 requires reasonable advance publicized 
notice of the time and place of each meeting of a public body. 
Subsection (3) of that statute states that “[w]hen it is necessary 
to hold an emergency meeting without reasonable advance 
public notice, the nature of the emergency shall be stated in the 
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minutes and any formal action taken in such meeting shall 
pertain only to the emergency.” 

As stated earlier, Dr. Roskens had declared, both publicly 
and privately, that he intended to leave the office of president of 
the university. Testimony revealed that the Board had lost 
confidence in the leadership of Dr. Roskens. Because of Dr. 
Roskens’ self-imposed schedule, any further discussions would 
have been put off until mid-August. According to Regent 
Hoch’s testimony, other members of the Board had contacted 
her and expressed concern that there be “a more prompt 
resolution of this problem” and the sentiment that “it should 
not be a problem for Dr. Roskens to make a stop to meet with us 
when he returned from Japan before he went on vacation.” In 
less polite vocabulary, they felt that there was a problem with 
Dr. Roskens’ performance and conduct and that he was evading 
them. It was at this time that Regent Hoch contacted Dr. 
Roskens in Tokyo and arranged a meeting for the morning of 
July 31. Regents Hoch and Hansen met with Dr. Roskens. 
Regent Hoch determined that Dr. Roskens had presented a 
proposal that she felt should be conveyed to the Board, i.e., she 
thought that the time was right to possibly reach a settlement 
with Dr. Roskens and that the Board should take advantage of 
the opportunity. As chairperson of the Board, she directed the 
corporate secretary to post notice of an emergency meeting for 
that evening. The notice was posted by early afternoon on July 
31. 

The stated purpose of the emergency meeting was “to 
evaluate and consider the employment status of the President.” 
Since the results of the session and the negotiations with Dr. 
Roskens were uncertain at the time, a more detailed statement 
could not have been given. “There was no way of knowing at 
the beginning of the meeting how long negotiations would drag 
on, or what, if indeed anything, might result from these 
discussions.” Brief for appellee at 31-32. 

Appellee contends that the Board was faced with an 
emergency situation requiring immediate action because several 
of its members had lost confidence in the leadership provided 
by Dr. Roskens and that Dr. Roskens was willing to vacate his 
office effective immediately if certain requests were granted. 
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Dr. Roskens was in the Far East and was going to depart for 
Minnesota soon after his return from Japan. The Board was 
trying to shoot a moving target, and on July 31, the target stood 
still. Therefore, argues appellee, notice of the meeting was 
reasonable given the exigencies of the situation. We agree. 

Section 84-1411 requires that complete minutes of an 
emergency meeting specifying the nature of the emergency and 
any formal action taken at the meeting be made available to the 
public by the end of the next regular working day. The minutes 
of the July 31 meeting were made available to the public within 
this timeframe. However, the attorney for the university 
noticed that the minutes did not contain a paragraph specifying 
the nature of the emergency meeting. Although it was apparent 
from the original minutes, on August 3, 1989, the original 
minutes were amended by the addition of the following 
paragraph: 

The nature of the emergency for this meeting was for 
the purpose of (1) reporting to the Board discussions 
between Regents Hoch and Hansen and President 
Roskens regarding Dr. Roskens’ vacating the Office of 
President and settlement of his contract of employment 
rights, and (2) allowing the Board to take action on a 
proposed agreement with Dr. Roskens concerning these 
matters. 

In the portion of the minutes of the July 31 meeting which 
reflected action taken after the Board reconvened in open 
session, it is stated that it was 

[mJoved by Hansen and seconded by Allen that the 
Board Approve a mutual agreement between Dr. Roskens 
and The Board of Regents which will provide the 
following: 

(1) Effective August 1, 1989, Dr. Roskens will be 
appointed President Emeritus. 

(2) Effective August 1, 1989, Dr. Roskens will be 
appointed Professor of Higher Education - University of 
Nebraska with tenure until June 30, 1991. 

(3) Dr. Roskens will vacate the Office of President 
effective July 31, 1989. 

(4) Dr. Roskens’ contract of employment will be 
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honored as follows: Current salary shall be paid through 
June 30, 1991, together with the standard University 
fringe benefits of employment which are retirement, 
social security, accrued annual vacation leave, health and 
dental insurance, health and dependent reimbursement 
account, life insurance and disability insurance. 

(5) The terms set forth above will be reduced to a 
written agreement which will include a provision that 
neither party will pursue legal recourse against the other 
except in the unlikely event of non-compliance with any 
portion of the agreement. 


Moved by Allen and seconded by Robinson that Martin 
Massengale be appointed Interim President of the 
University of Nebraska effective August 1, 1989, and will 
continue to occupy the office of Chancellor of the 
University of Nebraska-Lincoln. 

Trial testimony disclosed that the Board knew that it was 
putting Dr. Massengale in a very difficult position by his 
assuming a dual role, but that the Board felt that continuity was 
critical. In addition, Regent Hoch responded to questioning 
about the cost to the taxpayers of the agreement with Dr. 
Roskens by saying that when the Board appointed Dr. 
Massengale, he assumed two positions with only a relatively 
small stipend in addition to his salary as chancellor for 
assuming the additional duties of president. The appointment 
of Dr. Massengale was apparently a savings to the taxpayers by 
removing the necessity of hiring an interim president at a salary 
closer to market value for the position of president of a major 
university system. 

We determine that notice of the emergency meeting on July 
31 was reasonable under the circumstances. In addition, notice 
to the public regarding actions taken at the emergency meeting 
was provided, as the minutes were posted on August I. 

Because of our holding above, we do not discuss appellant’s 
fifth assignment of error. 


Mootness. 
Appellee argues that this appeal should be dismissed as moot 
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because appellant is not seeking to change the status quo in any 
way; heis not asking that Dr. Roskens be reinstated as president 
of the university or that the Board’s action in 1989 be reversed 
or set aside in any way. The only relief appellant sought from 
the district court, other than attorney fees, was a declaration 
that the Board’s actions were not in compliance with the public 
meeting law. Voiding the contract was not possible here because 
the necessary parties were not part of the lawsuit. An action 
becomes moot 
‘when the issues initially presented in the proceedings no 
longer exist or the parties lack a legally cognizable interest 
in the outcome of the action. . . . In order to grant 
declaratory relief, there must be a justiciable issue. A 
justiciable issue requires a present, substantial 
controversy between parties having adverse legal interests 
susceptible to immediate resolution and capable of present 
judicial enforcement. 
(Citation omitted.) Koenig v. Southeast Community College, 
231 Neb. 923, 926, 438 N.W.2d 791, 794 (1989). 

“Appellate courts do not sit to give opinions on moot 
questions, and an appeal will ordinarily be dismissed where no 
actual controversy exists between the parties at the time of the 
hearing.” Id. at 926-27, 438 N.W.2d at 795. 

There is, however, an exception to the general rule regarding 
moot questions which applies to matters of public interest. 
“The public interest exception . . . requires a consideration of 
the public or private nature of the question presented, 
desirability of an authoritative adjudication for future 
guidance of public officials, and the likelihood of future 
recurrence of the same or a similar problem.” Jd. at 927, 438 
N.W.2d at 795. The Legislature has declared that it is the policy 
of this state that the formulation of public policy is public 
business. In Grein v. Board of Education, 216 Neb. 158, 
163-65, 343 N.W.2d 718, 722-23 (1984), the Nebraska Supreme 
Court said: 

The Nebraska Public Meetings Laws are a statutory 
commitment to openness in government. As a result of 
open meetings, there will be development and 
maintenance of confidence, as well as participation, in 
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our form of government as ademocracy.... 


Public meetings laws are broadly interpreted and 
liberally construed to obtain the objective of openness in 
favor of the public. . . . Provisions permitting closed 
sessions and exemption from openness of a meeting must 
be narrowly and strictly construed. 

(Citations omitted.) The likelihood of an occurrence similar to 
the instant one is not so remote as to be a unique factual 
situation. See Koenig v. Southeast Community College, supra 
(resolutions passed and actions taken to close one campus and 
transfer programs to another campus). “If a public body is 
uncertain about the type of session to be conducted, open or 
closed, bear in mind the policy of openness promoted by the 
Public Meetings Laws and opt for a meeting in the presence of 
the public.” Grein, 216 Neb. at 168, 343 N.W.2d at 724. This 
philosophy cannot be repeated too often. While we find no 
substantial violation here, we do find that this pronouncement 
of opting for openness is worth restating. 


CONCLUSION 

We find that the actions of the Board regarding the July 31, 
1989, meeting were in compliance with the Nebraska public 
meeting law, in spite of the fact that the initially posted minutes 
of the July 31 meeting did not include the nature of the 
emergency meeting. Revised minutes which specifically 
included the nature of the meeting were posted on August 3. 

Because we determine that the Board’s actions on July 31 
were not in violation of the public meeting law, §§ 84-1408 
through 84-1414, the judgment of the district court is affirmed. 
Appellant has asked for attorney fees in this case, but we 
determine that each side should pay its own. 

AFFIRMED. 
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THE HorRACE MANN COMPANIES, INTERVENOR-APPELLEE AND 
CROSS-APPELLEE, V. JANET PINAIRE, APPELLANT, JAMES WILSON, 
APPELLEE, AND DIANE ZIPAY, APPELLEE AND CROSS-APPELLANT. 
THE HORACE MANN COMPANIES, INTERVENTOR-APPELLEE AND 
CROSS-APPELLEE, V. JANET PINAIRE, APPELLEE AND 
CROSS-APPELLANT, JAMES WILSON, APPELLEE, AND DIANE ZIPAY, 
APPELLANT. . 
511 N.W.2d 541 


Filed June 22, 1993. Nos. A-92-1027, A-93-029. 


1. Motions for New Trial: Final Orders: Time. A motion to reconsider which 
attacks the validity of an otherwise final order is a motion for new trial and must 
be timely filed as such. 

2. Motions for New Trial: Final Orders: Parties: Time: Notice: Appeal and Error. 

The running of the time for filing a notice of appeal shall be terminated as to all 

parties by a motion for new trial under Neb. Rev. Stat. § 25-1143 (Reissue 1989) 

if such motion is filed by any party within [0 days after the verdict, report, or 

decision was rendered by the trial court. 
: A : : . When a motion for new trial 
terminating the time for filing a notice of appeal is timely filed by any party, a 
notice of appeal filed before the entry of the order ruling upon the motion shall 
have no effect, whether filed before or after the timely filing of the motion. A 
new notice of appeal shall be filed within the prescribed time from the ruling on 

the motion. 

4. Motions for New Trial: Final Orders. A cause remains in the district court so 
long as a motion for new trial is undisposed of, and there can be no final 
judgment until its disposition. 

5. Motions for New Trial: Time. A motion for new trial, filed out of time, is 
ineffective and should be treated as a procedural nullity. 

6. Motions for New Trial: Time: Appeal and Error. The fact that the district court 
ruled on an untimely motion for new trial in no way cures the error of untimely 
filing. 


Appeal from the District Court for Douglas County: Paut J. 
HICKMAN, Judge. Appeals dismissed. 


Patrick L. Tripp, of Brown & Tripp, Attorneys, P.C., for 
appellant Pinaire. 


Hugh I. Abrahamson for appellant Zipay. 
SievERS, Chief Judge, and IRwIn and WRIGHT, Judges. 


SIEVERS, Chief Judge. 
This matter is before the court on the motion of 


908 1 NEBRASKA APPELLATE REPORTS 


intervenor-appellee, The Horace Mann Companies, for 
summary dismissal for lack of jurisdiction, pursuant to Neb. 
Ct. R. of Prac. 7B(1) (rev. 1992). We ordinarily would not issue 
an opinion on such motions. However, there is something to be 
said about the perfection of appeals and appellate jurisdiction. 

Underlying these appeals is an interpleader action filed by 
Aetna Casualty & Surety Co. to resolve conflicting claims to the 
proceeds of an underinsured motorist provision of an 
automobile policy issued to Omaha Public Schools (OPS). The 
claimants, Janet Pinaire, Vivian Roper, James Wilson, and 
Diane Zipay, are employees of OPS and were injured while 
riding in an automobile owned by OPS. Zipay was driving the 
OPS automobile at the time of the accident and was 
individually insured by Horace Mann. The accident occurred 
when a vehicle being driven by Floyd Sherburne rear-ended the 
OPS vehicle driven by Zipay. Sherburne was insured by State 
Farm Mutual Automobile Insurance Co., with a liability limit 
of $50,000. 

The district court for Douglas County granted summary 
judgment in favor of the intervenor-appellee, Horace Mann, 
which spawned the two appeals which we have consolidated for 
opinion. The appellants are Zipay and Pinaire. Appellants 
appear individually and have filed separate notices of appeal in 
each case. Horace Mann is the intervenor-appellee in both 
appeals. None of the other parties to the underlying action are 
involved in the proceedings before this court. Case No. 
A-92-1027 is an appeal from an order of the district court 
granting summary judgment in favor of Horace Mann. Case 
No. A-93-029 is an appeal from an order of the district court 
which denied appellant Pinaire’s motion for reconsideration. 


FACTS 

The district court found in its order for summary judgment 
that the four defendants in the interpleader action were 
employees of OPS on February 10, 1988, and were injured 
when the OPS automobile in which they were riding was struck 
from the rear by a vehicle being driven by Sherburne. 

The vehicle owned by OPS was insured by Aetna. That 
policy provided underinsured motorist coverage in a single 
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liability limit of $100,000. Sherburne was insured by State 
Farm, with a policy which limited liability to $50,000. Horace 
Mann was the insurer for Zipay. Zipay’s policy included 
underinsured motorist coverage with a single liability limit of 
$300,000. 

The district court found that State Farm, on behalf of 
Sherburne, entered into settlements with all of the passengers, 
including Zipay and Pinaire, which settlements totaled $50,000, 
the limit of its liability under the policy issued to Sherburne. 
The court found that these settlements were made without the 
knowledge and consent of Horace Mann. 

Thereafter, Aetna, on behalf of OPS, paid $5,000 to Roper, 
one of the passengers, under its underinsured motorist 
coverage. Aetna asserted that this settlement, after reducing its 
coverage of $100,000 by State Farm’s payment of $50,000 
pursuant to Neb. Rev. Stat. § 60-578 (Reissue 1988), left 
$45,000 of coverage for Pinaire, Zipay, and Wilson. Thus, 
‘Aetna filed its interpleader action to determine the division of 
the $45,000, and the four passengers were named as 
defendants. 

Horace Mann intervened in the action to determine what 
portion of its $300,000 underinsured motorist coverage, if any, 
was available for payment to any of the defendants for their 
injury claims. The intervenor-appellee’s motion for summary 
judgment as to all defendants was based on an argument that 
the early settlements with State Farm barred any claims against 
it by any passenger because these settlements were entered into 
without its knowledge and consent. The district court found 
that the settlements and releases entered into by the passengers 
were in violation of the provisions of the policy issued by the 
intervenor-appellee and concluded that such violation barred 
any claims by Pinaire, Zipay, and Wilson. 


THE APPEALS 
The order granting summary judgment was entered on 
October 13, 1992. The defendants had 30 days in which to 
appeal, see Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1992), or 10 
days in which to file motions for a new trial, see Neb. Rev. Stat. 
§ 25-1143 (Reissue 1989), which would terminate the running 
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of the 30 days for filing the notice of appeal, see § 25-1912(2). 

_ The following table is of assistance in detailing the filings and 
district court actions since the district court granted Horace 
Mann’s motion for summary judgment on October 13, 1992. 


10/13/92 (T65) 
Decision on Summary Judgment 
PINAIRE ZIPAY 

10/26/92 Motion for 10/19/92 Motion for 
Reconsideration Reconsideration 
(T75) (T73) 

11/12/92 NoticeofIntentto 11/13/92 Motion for Leave 
Appeal Decision to Amend Answer 
onS.J. and Cross 

Petition (T78) 
[No. A-92-1027] . 

12/08/92 Motion for 11/13/92 Notice of Intent to 
Reconsideration Appeal Decision 
Overruled (T3, on§.J. 


Doc. A-93-0029) 
01/06/93 Notice of Intent 01/06/93 Noticeof Intent 


to Appeal Order to Appeal [Over- 

of 12/08/92 ruling of] 

(No. A-93-029] Pinaire’s [Motion 
for Reconsider- 
ation] of 
12/08/92 


[No. A-93-029] 


Brief for intervenor-appellee in support of motion for summary 
dismissal at 2. 

Case No. A-92-1027 is an appeal docketed from Zipay’s 
notice of appeal of November 13, 1992, and Pinaire’s notice of 
appeal of November 12, both appealing the order of October 13 
granting Horace Mann summary judgment. Case No. A-93-029 
is an appeal docketed from separate notices of appeal of Zipay 
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and Pinaire, both filed January 6, 1993, from the order of 
December 8, 1992, which denied Pinaire’s motion for 
reconsideration filed October 26. 

Although the postsummary judgment motions were labeled 
“Motion for Reconsideration,” we conclude from their 
contents that they are, in fact, motions for new trial, as they are 
based on an allegation that the decision of the court is not 
sustained by sufficient evidence and is contrary to law. As 
motions for new trial, they must have been filed within 10 days 
of the district court’s order granting summary judgment. See, 
Lewis v. Gallemore, 173 Neb. 441, 113 N.W.2d 595 (1962) 
(motion to reconsider which attacks the validity of an otherwise 
final order is a motion for new trial and must be timely filed as 
such); Ruwe v. Farmers Mut. United Ins. Co., 238 Neb. 67, 469 
N.W.2d 129 (1991) (motion for reconsideration or, in the 
alternative, for new trial viewed as a motion for new trial and, it 
is held, must be filed within 10 days). 

' Horace Mann argues that the only properly perfected appeal 
in either case is that filed by Pinaire on November 12 from the 
order of October 13, 1992, which granted summary judgment 
in favor of Horace Mann. Having reviewed the transcripts on 
appeal and intervenor-appellee’s brief (Zipay and Pinaire did 
not respond to the motions for summary dismissal), we 
conclude that neither Pinaire nor Zipay has properly perfected 
an appeal in either case and that both appeals should be 
dismissed for lack of jurisdiction. 

Our conclusion is based on the language of § 25-1912(2), 
which states, in relevant part: 

The running of the time for filing a notice of appeal shall 
be terminated as fo all parties (a) by a motion for a new 
trial under section 25-1143 if such motion is filed by any 
party within ten days after the verdict, report, or decision 
was rendered . . . and the full time for appeal fixed in 
subsection (1) of this section commences to run from the 
entry of the order ruling upon the motion filed pursuant to 
subdivision (a) or (b) of this subsection. When any motion 
terminating the time for filing a notice of appeal is timely 
filed by any party, a notice of appeal filed before the entry 
of the order ruling upon the motion shall have no effect, 
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whether filed before or after the timely filing of the 
motion. A new notice of appeal shall be filed within the 
prescribed time from the ruling on the motion. No 
additional fees shall be required for such filing. 

(Emphasis supplied.) 

The tolling provisions of § 25-1912(2), as added by 
amendment in 1986 and effective January 1, 1987, have never 
been discussed by the Nebraska Supreme Court or this court in 
the context of multiple appellants, as is the situation in these 
appeals. We conclude, however, that the language of the statute 
is clear; if any party files a timely motion for new trial, the 
running of the time for filing a notice of appeal from a final 
order in the case is terminated “as fo all parties.’ No statutory 
construction need be undertaken. 

Pinaire’s October 26, 1992, motion for reconsideration was 
filed more than 10 days after October 13 and was clearly out of 
time, being “ineffectual,” Metrejean v. Gunter, 240 Neb. 166, 
168, 481 N.W.2d 176, 178 (1992), and a “procedural nullity,” id. 
at 169, 481 N.W.2d at 178. However, Zipay filed her motion for 
reconsideration on October 19, 6 days after the October 13 
order granting summary judgment, which was timely, and 
under § 25-1912(2), the running of the 30 days for filing a notice 
of appeal is “terminated” until disposition of the seasonable 
motion. The transcript before this court does not show that 
Zipay’s motion for reconsideration has ever been disposed of by 
the district court. In accordance with § 25-1912(2), the timely 
filing of Zipay’s motion for reconsideration (new trial) 
terminated the running of the 30-day appeal time “as to all 
parties,” meaning both Zipay and Pinaire. The rule is clear that 
when a motion for new trial is seasonably filed, as is true of 
Zipay’s motion to reconsider (deemed to be a motion for new 
trial), the cause remains in the district court “so long as the 
motion is undisposed of, and there can be no final judgment 
until its disposition.” Jerabek v. Ritz, 221 Neb. 448, 449, 377 
N.W.2d 540 (1985). 

Additionally, the notice of appeal filed by Pinaire on 
November 12, 1992, from the order granting summary 
judgment is, according to § 25-1912(2), ineffective, as Zipay’s 
motion was still pending. Under § 25-1912(2), the filing of 
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Zipay’s timely motion for reconsideration (new trial) means 
that Pinaire’s notice of appeal filed “before the entry of the 
order ruling upon the motion shall have no effect, whether filed 
before or after the timely filing of the motion.” See 
§ 25-1912(2). 

In case No. A-93-029, filed January 6, 1993, both Zipay and 
Pinaire appeal from the December 8, 1992, overruling of 
Pinaire’s motion for reconsideration. Pinaire’s motion was filed 
out of time, and as such, it was “ineffectual,” Metrejean v. 
Gunter, 240 Neb. at 168, 481 N.W.2d at 178, and a “procedural 
nullity,” id. at 169, 481 N.W.2d at 178. The fact that the district 
court ruled on that untimely motion in no way cures the error of 
untimely filing. Cf., Metrejean v. Gunter, supra; Sederstrom y. 
Wrehe, 215 Neb. 429, 339 N.W.2d 74 (1983); Corell v. Corell, 
201 Neb. 59, 266 N.W.2d 84 (1978). 

Even after the district court ruled on Pinaire’s untimely filed 
motion of October 26, 1992, which it should have treated as a 
nullity, the timely filed motion of Zipay of October 19 was 
undisposed of, and thus there was no final order on January 6, 
1993, when Zipay and Pinaire appealed. The case was still 
pending in district court when the appeals were filed. It has long 
been the rule that an appellate court does not acquire 
jurisdiction on appeal without a final order from the lower 
court. Clarke v. Nebraska Nat. Bank, 49 Neb. 800, 69 N.W. 104 
(1896). This court is without jurisdiction, and we dismiss the 
appeals in both cases. 

APPEALS DISMISSED. 
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STATE OF NEBRASKA, APPELLEE, V. ALLAN L. ANDERSON, 
APPELLANT. 
511 N.W.2d 174 


Filed June 29, 1993. No. A-92-475. 


Trial: Rules of Evidence. The admissibility of evidence is controlled by the 
Nebraska Evidence Rules, not judicial discretion, except in those instances 
under the Nebraska Evidence Rules when judicial discretion is a factor involved 
in admissibility of evidence. 

Rules of Evidence: Hearsay. The excited utterance exception to the hearsay rule 
found in Neb. Evid. R. 803(1), Neb. Rev. Stat. § 27-803(1) (Reissue 1989), 
provides for the admissibility of a statement relating to a startling event or 
condition made while the declarant was under the stress of excitement caused by 
the event or condition. 

Trial: Evidence: Hearsay. The three qualifications for the admission of an 
excited utterance are as follows: (1) There must have been a startling event, (2) 
the statement must relate to the event, and (3) the statement must have been 
made by the declarant while under the stress of the event. 

Rules of Evidence: Hearsay. The state of mind exception to the hearsay rule 
provides for the admissibility of a statement of the declarant’s then existing state 
of mind, emotion, sensation, or physical condition (such as intent, plan, motive, 
design, mental feeling, pain, and bodily health), but not including a statement of 
memory or belief to prove the fact remembered or believed unless it relates to the 
execution, revocation, identification, or terms of declarant’s will. 

Rules of Evidence: Hearsay: Time. Statements are not admissible under the state 
of mind exception of Neb. Evid. R. 803(2), Neb. Rev. Stat. § 27-803(2) (Reissue 
1989), where they were offered as evidence of the defendant's state of mind at a 
time not material to the case. 

Rules of Evidence: Hearsay. A statement is not hearsay if the declarant testifies 
at the trial or hearing and is subject to cross-examination concerning the 
statement and the statement is consistent with his testimony and is offered to 
rebut an express or implied charge against him of recent fabrication or improper 
influence or motive. 

Witnesses: Impeachment. Impeachment is directed to a witness’ credibility and 
ordinarily furnishes no additional factual evidence at trial, whereas 
contradiction, although used as a method of impeachment, is directed to the 
accuracy of the witness’ testimony and supplies additional factual evidence. 
Witnesses: Prior Statements: Hearsay. A prior consistent statement is not 
hearsay, and thus, when admissible, it is admissible as substantive evidence. 
Witnesses: Prior Statements: Time. A prior consistent statement has no value as 
substantive evidence of the truth of its contents, nor as rehabilitation of the 
credibility of the witness, if it is made at a time when the witness clearly has a 
motive to fabricate, and therefore, such statements are not admissible unless the 
statement has significant probative force bearing on credibility apart from mere 
repetition. 

Evidence. To be relevant, evidence must be rationally related to an issue by a 
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likelihood, not just a mere possibility, of proving or disproving the issue to be 
. decided. 

11. Homicide. A person commits manslaughter if he kills another without malice, 
either upon a sudden quarrel, or causes the death of another unintentionally 
while in the commission of an unlawful act. 

12. Homicide: Words and Phrases. There are two categories of manslaughter: an 
unlawful killing, without malice upon a sudden quarrel, which may be 
characterized as voluntary manslaughter, and an unlawful but unintentional 
killing, without malice, as the result of the defendant’s commission of an 
unlawful act, which may be characterized as involuntary manslaughter. 

13. Homicide: Proof. Proof that the defendant intended to kill is a necessary 
element of voluntary manslaughter, whereas an unintentional killing while in the 
commission of an unlawful act is also manslaughter. 

14. Criminal Law: Jury Instructions: Juries: Verdicts. When a single crime may be 
committed under a number of different theories, the defendant is not entitled to 
an instruction that in order for the defendant to be found guilty, the jury must be 
unanimous with regard to any one theory or the jury must find the defendant not 
guilty. 

15. Criminal Law: Due Process: Jury Instructions: Juries: Verdicts: Homicide. Due 
process requires only that the jury unanimously agree on whether the crime of 
manslaughter has been committed, and a defendant is not entitled to an 
instruction which separates voluntary and involuntary manslaughter or requires 
unanimity by the jury with respect to whether it was voluntary or involuntary 
manslaughter. 

16. Sentences: Appeal and Error. A sentence imposed within statutory limits will be 
affirmed on appeal in the absence of an abuse of discretion. 


Appeal from the District Court for Douglas County: JOHN 
E. CiarkK, Judge. Affirmed. 


James Martin Davis for appellant. 


Don Stenberg, Attorney General, and Mark D. Starr for 
appellee. 


SIEVERS, Chief Judge, and HANNON and WRIGHT, Judges. 


SIEVERS, Chief Judge. 

A few minutes after midnight on October 27, 1991, Allan L. 
Anderson fired at least four shots from a Llama .45-caliber 
automatic pistol into the body of Virgil Cook, causing his 
death. Anderson was prosecuted for first degree murder under 
Neb. Rev. Stat. § 28-303(1) (Reissue 1989) and for the use of a 
firearm to commit a felony under Neb. Rev. Stat. § 28-1205(1) 
(Reissue 1989). A Douglas County jury convicted him of the 
lesser-included offense of manslaughter, see Neb. Rev. Stat. 


916 1 NEBRASKA APPELLATE REPORTS 


§ 28-305 (Reissue 1989), and of using a firearm to commit a 
felony. He was sentenced on May 22, 1992, to a term of 4 to 6 
years’ imprisonment for the manslaughter conviction and to a 
consecutive 4- to 6-year term for the firearm conviction. 
Anderson has perfected his appeal to this court. 


I. ASSIGNMENTS OF ERROR 
Anderson assigns three errors: (1) the trial court’s refusal to 
admit Anderson’s tape-recorded statement given to Omaha 
police within hours of the shooting; (2) the trial court’s failure 
to give separate instructions for voluntary and involuntary 
manslaughter, including the separate elements of each; and (3) 
the trial court’s imposition of excessive sentences. 


I]. THE SHOOTING 

On Saturday night, October 26, 1991, the victim, Cook, age 
20, went to a pre-Halloween party with his girl friend, Brandi 
Martin. They were accompanied by Mitch Perrigo; his girl 
friend, Amy Woods; and a fifth person, Shalene Staton. 
According to the testimony of Woods, Perrigo, and Martin, 
after leaving the party the group returned to the area of 30th 
and Reynolds Streets in Omaha. Martin and Cook were to drop 
off the other three at an apartment maintained by Tab Borsh, 
which was located on the corner of 27th and Reynolds Streets, a 
block southeast of Anderson’s residence. 

The testimony of the youths was that Martin was driving her 
blue 1969 Chevelle with Cook in the front seat and the others in 
the back. At the intersection of 30th and Reynolds Streets, they 
were preparing to turn left when they encountered a pickup 
heading in the opposite direction which allowed them to 
proceed first. The Chevelle then proceeded east on Reynolds 
Street with the pickup following very close with its bright lights 
on. Instead of stopping at Borsh’s apartment, the Chevelle 
turned right (south) on 28th Street and proceeded three blocks 
to Craig Street, where it turned right (west) for one block, then 
turned right (north) onto 28th Avenue, and then made a right 
turn (east) onto Sheffield Street. As the Chevelle turned the 
corner, the pickup was coming straight toward the Chevelle, 
causing it to swerve toward the curb. Both vehicles came to a 
stop with the driver’s-side windows almost directly across from 
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each other. 

According to Martin, she rolled down her window to find the 
defendant brandishing a gun and saying, “[Y]ou want to fuck 
with me[?]” Cook exited the Chevelle on the passenger side 
carrying a baseball bat. As Cook rounded the rear of the 
Chevelle, he was being followed by Perrigo, who testified that 
he had seen Anderson exit the pickup but that he did not see any 
firearms. Perrigo testified, as did Martin and Woods, that 
Cook had the bat in his hands at his side. 

Perrigo’s version is that Cook had the bat at his side and that 
one shot was fired, causing Cook to fall to the street. Cook 
started to stand back up and, according to Perrigo, was shot 
three more times by Anderson. Perrigo watched Anderson pick 
up the bat, which had rolled toward the curb; throw it into the 
bed of his pickup; and leave. 

Martin testified that as Cook came around the rear of her 
automobile, Anderson was near the front tire and that Cook 
‘threw down the bat saying, “[I]t’s cool,” but Anderson started 
firing. She saw Cook hunch over, and then there was a pause of 
several seconds followed by more shots. 

Woods, located in the rear of the Chevelle, also positioned 
Anderson near the front of the Chevelle and Cook near the rear. 
She testified that Cook had the bat in his right hand, but that 
before shots were fired he dropped it and said, “[H]ey, Dude, 
you know, it’s all right,” and then Anderson fired. Cook fell 
down, got back up, and was slouched over when two or three 
more shots were fired. Woods also testified that she saw 
Anderson exit the pickup with a large gun in his right hand, 
which was the one fired, and a small gun in his left hand. 

Anderson testified that the two vehicles stopped near the 
corner of 28th Avenue and Sheffield Street, that he had stopped 
to “give them a piece of [his] mind,” and that he then saw Cook 
come at him with a baseball bat. Anderson related that he had 
exited his vehicle with the .45-caliber automatic pistol in his 
right hand and had chambered a round when, within a matter 
of seconds, Cook swung the bat, striking the third and fourth 
fingers of the hand holding the pistol. Anderson testified that 
he backed up, telling Cook that “[t]his is not a joke, kid, you 
better stop,” but that Cook prepared to swing again and 
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Anderson fired what he recalls as two shots, trying to hit the 
bat. 

Anderson’s .45-caliber pistol had a capacity of seven rounds. 
Two shell casings were recovered at the scene, and two were 
found in the back of Anderson’s pickup. The weapon was 
found to have one round in the chamber plus two in the 
magazine. A .22-caliber Beretta pistol (a much smaller gun) 
owned by Anderson and recovered from his pickup following 
the shooting was fully loaded with seven rounds. 

The post mortem examination of Cook revealed a 
through-and-through gunshot wound to the left hip and 
another to the left thigh, both of which Dr. Blaine Roffman, the 
pathologist, described as nonfatal. Another wound was caused 
by a bullet that entered the upper left chest, went through the 
lower portion of Cook’s left lung, “tipped” his heart, and 
lodged in the spine. That bullet was recovered. Another wound 
was caused by a bullet that entered the left chest 5 inches from 
the armpit, passed through the stomach and the tip of the left 
kidney, and exited the body at the midback. These two wounds 
were both characterized as fatal by the pathologist. Dr. 
Roffman said that the direction of travel of these bullets was 
head to foot and left body to right body. Additionally, Cook 
had two through-and-through gunshot wounds through the left 
arm above the elbow, which the evidence suggests were made by 
two bullets passing through the arm before entering the chest. 


III. EVENTS PRECEDING THE SHOOTING 

There is no challenge to the sufficiency of the evidence to 
support either conviction in this case. As a result, we normally 
would conclude our factual recitation at this point, as the 
evidence recited above is clearly sufficient to support the 
convictions. However, a major portion of this 9-day jury trial 
dealt with the events occurring in the Anderson neighborhood 
in the several weeks preceding the shooting. It is necessary to 
discuss that evidence in order to deal with Anderson’s claim that 
the trial judge erred in not allowing Anderson to introduce into 
evidence his tape-recorded statement given to Omaha police 
officers at 6:25 a.m. on October 27, 1991, approximately 6 
hours after the shooting. We therefore provide an abridged 
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version of this evidence. 

Anderson’s self-defense claim centered around evidence that 
his family was being terrorized by a group of youths which they 
said was a gang named “the East Omaha Rats.” The trouble 
started when Anderson’s wife, Vicky, and her son, Troy Schaal, 
attempted to intervene when a neighborhood resident, Doug 
Christian, was assaulted and beaten by Steve Hotz and Mike 
Gustafson, two alleged gang members, approximately 2 weeks 
prior to the shooting. In the course of this intervention, Vicky 
Anderson allegedly was struck by Gustafson. From this point 
forward, Anderson and his family described a pattern of 
harassment, intimidation, and terrorization by Gustafson, 
Hotz, and individuals who allegedly were their friends. This 
included repeated “drive bys” of the Anderson home with 
shouted threats and physical confrontations between Schaal 
and his friends and Hotz, Gustafson, and their friends. The 
Omaha police were called, and the Andersons made complaints 
to the city prosecutor’s office. 

Several days before the shooting, an altercation in a ShopKo 
parking lot led to a friend of Schaal’s being injured. According 
to Anderson, the family was encouraged to secure information 
about the cars driving by which were harassing them and 
making threats to the family. There were also phone calls 
threatening the lives of Anderson and his wife. Anderson 
attributed all of these activities to the East Omaha Rats gang, 
and he attempted to secure license plate numbers and identities, 
although it appears clear that Gustafson and Hotz were known 
by the Andersons to be involved. 

On October 25, the Friday night before this incident, Schaal 
and some of his friends, as well as Anderson, were outside the 
Anderson home standing in the street talking with other friends 
in a white van when a yellow Ford Fairmont reportedly came 
by, swerved, and struck two of Schaal’s friends. Anderson gave 
chase in his pickup, and the police were ultimately called. 
Anderson testified that on that same evening, while he was out 
driving around, he encountered the Monte Carlo automobile 
which had been involved in the harassing and threatening drive 
bys. When that vehicle pulled into a driveway, it pulled in 
behind a blue Chevelle. However, Anderson testified that he 
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was unable to get a license plate number from the Chevelle. 

On Saturday evening, October 26, Anderson apparently 
engaged in some coming and going from his residence, which he 
described as “[t]rying to keep a high profile. I was looking for 
these kids. If I found them, I was going to call in anything that 
would be of help because it certainly did make me nervous and I 
was quite concerned.” During his driving about, he 
encountered the Monte Carlo, which had been stopped by the 
police. He had followed this vehicle the previous night. 
Anderson described the vehicle as being “one of them that had 
caused us so many problems and threatened our lives and just 
absolutely terrorized us to the point where my wife — my wife 
wouldn’t leave the house.” Apparently, there were two police 
cruisers present, and Anderson talked with one of the officers 
about the fact that the vehicle had been ticketed several nights 
earlier by Omaha police. However, he was told that the vehicle 
had been sold and that, therefore, nothing could be done. 
Heated words were apparently exchanged between Hotz and 
Anderson. At this time, Anderson had the two guns with him in 
his pickup, which guns have been described earlier. 

Between 11 and 11:30 p.m., Anderson went to a 
neighborhood tavern, the Melibu Lounge, to meet an 
acquaintance and have a beer. Schaal had been home that 
evening with friends, and at about the same time, the group left 
to take one of the friends home. Vicky Anderson related that 
while Anderson was gone, she heard honking in the street, went 
to the door, and saw the cars which her son and his friends were 
driving pulling into the driveway. She also observed two cars, 
the Monte Carlo and an older dark gray or silver Cadillac El 
Dorado stop in the street. Approximately eight young males 
from those two vehicles chased Schaal and his friends into the 
yard, wielding bats and ax handles. A fight ensued, and Schaal 
was punched and beaten in the yard by a person he claimed to be 
Perrigo. Schaal was able to break away, get into the house, and 
get his 16-gauge shotgun. He returned to the porch with the 
shotgun and fired two shots into the air to disperse the attack. 
Meanwhile, Vicky Anderson had called 911 for help, as well as 
the Melibu Lounge for her husband to return. As the youths 
dispersed, verbal threats were made against the Anderson 
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family. 

According to Vicky Anderson’s testimony, her husband 
arrived home within 30 to 50 seconds of the end of the attack. 
She related that she could see a taillight of the Monte Carlo 
disappearing, but that the Cadillac was already out of sight. 
During a quick conversation about the condition of the family, 
Vicky Anderson saw a car go east on Reynolds Street. She 
pointed the vehicle out to her husband and told him that it was 
involved. Anderson saw that vehicle, which both of them said 
was a blue Chevelle, and he said that they “need[ed] that 
{license] plate number.” He got into his pickup and left. At trial, 
Vicky Anderson testified that when the incident started at 
approximately 5 minutes past midnight, a blue Chevelle had 
driven past the house immediately before the two vehicles 
stopped to unload the armed assailants. _ 

Anderson’s defense centered around the allegations that the 
blue Chevelle was involved in the attack on the Anderson home 
as a “scout” vehicle, that it drove by after Anderson returned 
home, and that he gave chase to get the license plate number, 
which eventually led to the confrontation on 28th Avenue and 
Sheffield Street that resulted in Cook’s death. The State’s 
position was that Anderson’s story was a fabrication made up 
to justify the confrontation. Vicky Anderson’s trial testimony 
was impeached with her statement given on the morning of the 
shooting, wherein she did not refer to the blue Chevelle as the 
reason that her husband took off in pursuit, nor did she 
describe the presence of the blue Chevelle at the beginning of 
the incident. Schaal also failed to mention the Chevelle in his 
statement to the police. 


IV. STATE’S IMPEACHMENT OF ANDERSON 
With the backdrop of the shooting itself and the contentions 

of the State and Anderson with respect to the blue Chevelle, we 
now turn to the State’s impeachment of Anderson during 
cross-examination by his inconsistent statements. The 
preliminary questions from the prosecution were as follows: 

Q. You were playing the games of the East Omaha Rats 

on Saturday night, weren’t you? 
A. What do you mean by that? 
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Q. You had decided to start wandering around and start 
chasing them, hadn’t you? 

A. No, not chase them. 

After this exchange, the prosecution performed the 
appropriate preliminaries for use of the statement given by 
Anderson to Omaha police at 6:25 a.m. on October 27 and then 
read a portion of his statement: 

Q. Do you recall this portion of your answer: 

They were parked on the outside of the street and a 
yellow Fairmont came by and swerved back to the van into 
the group of people that were standing there including 
myself. I jumped in my truck. I ran them down and, again, 
the police couldn’t do anything, even though this car had 
struck two of the kids. So I began to play their games. 
Instead of letting them chase me, I just wandered around 
and chased them alittle bit. 

Do you recall giving that answer to the police? 

A. Yes, Ido. 

Q. You used the words, wander around and chase them 
alittle bit, didn’t you? 

A. Through a migraine, yes, sir. 

Q. Your explanation for making — for your choice of 
words at 6:25 in the morning is because you had a 
migraine? 

A. Yes, sir. And I was up all night long and I had two 
broken fingers and some of it — 

Q. You do acknowledge that you used those words: I 
just wandered around — I began to play their games. 
Instead of letting them chase me, I wandered around and 
chased them a little bit? 

[Objection overruled.] 

Q.... You do acknowledge that that’s what you said? 

A. Yes, sir. 

The record establishes that the trial court had sustained a 
motion in limine by the State to exclude the offer of the tape 
recording or the transcription of Anderson’s statement to the 
police. At the close of all other evidence, Anderson made an 
offer of proof with respect to the tape, exhibit D, and the 
transcription thereof, exhibit E. The offer was that the actual 
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tape recording would be placed in evidence and played in its 
entirety to the jury with the jury having copies of the 
transcription to read along as it listened to the tape. 

Counsel for Anderson stated that the tape was offered as an 
exception to the hearsay rule, since it was a prior statement 
consistent with Anderson’s testimony and it was offered to 
rebut an express or implied charge against Anderson of recent 
fabrication. Furthermore, counsel stated that it was offered as 
an excited utterance exception to the hearsay rule and, under 
Neb. Evid. R. 803(2), Neb. Rev. Stat. § 27-803(2) (Reissue 
1989), as a statement of the declarant’s then existing state of 
mind, emotion, sensation, or physical condition. The 
prosecution objected that the statement was hearsay and 
renewed its objections from the motion in limine. The trial 
court ruled the statement inadmissible. 


V. ADMISSIBILITY OF ANDERSON’S STATEMENT 


1. GENERAL PRINCIPLES OF ADMISSIBILITY 

In State v. Messersmith, 238 Neb. 924, 936, 473 N.W.2d 83, 
92 (1991), the Supreme Court held that the “admissibility of 
evidence is controlled by the Nebraska Evidence Rules, not 
judicial discretion, except in those instances under the 
Nebraska Evidence Rules when judicial discretion is a factor 
involved in admissibility of evidence.” Neb. Evid. R. 803 
contains the exceptions to the hearsay rule, and in our view, it is 
generally not discretionary except to the extent that Neb. Evid. 
R. 403, Neb. Rev. Stat. § 27-403 (Reissue 1989) (probative 
value substantially outweighed by danger of unfair prejudice, 
etc.), isa factor in determining admissibility. 


2. EXCITED UTTERANCE 

Neb. Evid. R. 802, Neb. Rev. Stat. § 27-802 (Reissue 1989), 
provides that “[h]earsay is not admissible except as provided by 
these rules or by other rules adopted by the statutes of the State 
of Nebraska.” Commonly referred to as the “excited utterance” 
exception, Neb. Evid. R. 803(1) provides for the admissibility 
of “[a] statement relating to a startling event or condition made 
while the declarant was under the stress of excitement caused by 
the event or condition.” 
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State v. Plant, 236 Neb. 317, 461 N.W.2d 253 (1990), 
provides guidance on the excited utterance exception. In that 
case, the out-of-court statement of Cindy Plant, the 4-year-old 
daughter of the defendant, was that her father had killed his 
18-month-old stepson, Christopher Bartlett, by throwing him 
across the room. The statement was given to a police officer 2 
days after the fatal injury. The court set forth the following 
three qualifications for an excited utterance: “(1) There must 
have been a startling event; (2) the statement must relate to the 
event; and (3) the statement must have been made by the 
declarant while under the stress of the event.” Jd. at 328, 461 
N.W.2d at 263-64. 

The tape recording of Anderson at 6:25 on the morning of 
the shooting satisfies the first two conditions. Obviously, the 
shooting qualifies as a startling event, and the tape recording 
clearly related to that event. Accordingly, we focus on the third 
condition, where we must consider whether the statement was 
made while under the stress of the event. The Supreme Court 
has determined that the “key requirement is that the statement 
be made without time for conscious reflection.” /d. at 329, 461 
N.W.2d at 264. 

Although Plant dealt with the admissibility of a statement 
from a very young child in a child abuse case, reliance in the 
decision was placed on People in Interest of O.E.P., 654 P.2d 
312 (Colo. 1982), which said that the element of trustworthiness 
which underscores the excited utterance exception finds its 
source primarily in the “ ‘ “lack of capacity to fabricate rather 
than the lack of time to fabricate.” ’ ” Plant, 236 Neb. at 329, 
461 N.W.2d at 264 (quoting People in Interest of O.E.P, 
supra). 

The evidence in this case establishes that the shooting 
occurred shortly after midnight. Anderson was ultimately 
taken to the police station and first questioned by officers on an 
unrecorded basis. After that had been accomplished, the 
tape-recorded statement at issue was made. That statement is 
principally in narrative form by Anderson. Although Plant 
makes it clear that the passage of time between the startling 
event and the utterance is not determinative, we do not believe it 
can be ignored, particularly in the case of an adult, as opposed 
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to a young child, as was involved in Plant. In our view, 6'/2 
hours is clearly adequate time for Anderson to reflect upon and 
appreciate the seriousness of his situation and the potential 
consequences. There is simply no basis upon which to conclude 
that Anderson did not have the capacity to fabricate at 6:25 
a.m. Thus, Anderson’s tape-recorded statement, exhibit D, is 
not an excited utterance. 


3. STATE OF MIND 

The “state of mind” exception to the hearsay rule provides 

for the admissibility of 
[a] statement of the declarant’s then existing state of mind, 
emotion, sensation, or physical condition (such as intent, 
plan, motive, design, mental feeling, pain, and bodily 
health), but not including a statement of memory or belief 
to prove the fact remembered or believed unless it relates 
to the execution, revocation, identification, or terms of 
declarant’s will. 

Neb. Evid. R. 803. 

Anderson argues that the tape recording should have been 
played for the jury “so they could make a determination based 
on the language, the tone, the demeanor, the pace, the volume 
and the sound as to what the mental and physical state of the 
Defendant was at the time he gave the statement about which he 
was being cross-examined.” Brief for appellant at 26-27. We 
disagree. 

In State v. Harrison, 221 Neb. 521, 378 N.W.2d 199 (1985), 
the court made it clear that statements are not admissible under 
Neb. Evid. R. 803(2) “where they were offered as evidence of 
the defendant’s state of mind at a time not material to the case.” 
Harrison, 221 Neb. at 526, 378 N.W.2d at 203 (citing State v. 
Rowe, 210 Neb. 419, 315 N.W.2d 250 (1982); State v. Pelton, 
197 Neb. 412, 249 N.W.2d 484 (1977)). In Rowe, insanity was 
used as a defense to murder. A psychiatrist had examined the 
defendant for purposes of trial testimony and made recordings 
of the defendant while he was under the influence of sodium 
amytal. The Supreme Court said: 

Such out-of-court statements are clearly not relevant to 
_the issue of the defendant’s mental state at the time of the 
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alleged crimes. While considerable latitude is permitted in 
the admission of evidence tending to show the mental 
condition of the accused when insanity is the defense, it 
must relate to the mental state of the accused at the time of 
the acts charged. 

Rowe, 210 Neb. at 433-34, 315 N.W.2d at 259-60. 

Even if the jury could reach meaningful conclusions about 
Anderson’s state of mind from listening to the recorded 
statement, it is clear that his state of mind at the time of the 
statement is all that could possibly be gathered from the tape. 
This would likely be quite different from his state of mind when 
the confrontation occurred at 28th Avenue and Sheffield Street, 
and Anderson’s state of mind at the time of the shooting, not at 
the time of the statement, is what is relevant. The state of mind 
exception to the hearsay rule provides no basis for the 
admission of the statement. 


4, PRIOR CONSISTENT STATEMENT 

Anderson argues that under Neb. Evid. R. 801(4)(a)(ii), Neb. 
Rev. Stat. § 27-801(4)(a)(ii) (Reissue 1989), the tape-recorded 
statement is not hearsay. Neb. Evid. R. 801(4)(a)(ii) provides 
that a statement is not hearsay if the declarant testifies at the 
trial or hearing and is subject to cross-examination concerning 
the statement and the statement is consistent with his testimony 
and is offered to rebut an express or implied charge against him 
of recent fabrication or improper influence or motive. This is 
often referred to as the “prior consistent statement” exception 
to the hearsay rule. As applied to this case, Anderson argues the 
tape recording should have been admitted to rebut the express 
or implied charge of recent fabrication made by the 
prosecution. 

Neb. Evid. R. 801 was considered in State v. Smith, 241 Neb. 
311, 488 N.W.2d 33 (1992), where a 13-year-old victim of sexual 
abuse had made a diary entry, which the Supreme Court 
determined to have been wrongfully admitted into evidence. In 
its discussion, the court made it clear that a prior consistent 
statement is to be accorded substantive use only if it is used to 
rebut an express or implied charge of recent fabrication, and 
therefore, “ ‘impeachment of the witness is a precondition.’ ” 
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Id. at 317, 488 N.W.2d at 37 (quoting 4 Jack B. Weinstein & 
Margaret A. Berger, Weinstein’s Evidence ¢ 801(d)(1)(B)[01] 
(1991)). 

Perhaps a brief digression to consider impeachment would 
be helpful. In this regard, it is important to note that there is a 
difference between contradiction and impeachment and that 
the former is not needed before prior consistent statements may 
be used. As said by the Missouri Court of Appeals, 
“Impeachment is directed to a witness’ credibility and 
ordinarily furnishes no additional factual evidence at trial,” 
whereas contradiction, although used as a method of 
impeachment, “is directed to the accuracy of the witness’ 
testimony and supplies additional factual evidence.” See 
Maugh v. Chrysler Corp., 818 S.W.2d 658, 661 (Mo. App. 
1991). 

Returning to Smith, the diary of the victim was admitted into 
evidence during her direct examination and before any evidence 
had been presented of an express or implied charge against her 
of recent fabrication. The Supreme Court held that the diary 
was inadmissible as a prior consistent statement, since it was not 
offered after “evidence had been presented implying that the 
victim was lying.” Smith, 241 Neb. at 318, 488 N. W.2d at 37. 

In the case before us, Anderson did not offer the 
tape-recorded statement until after all other evidence had been 
adduced. It seems clear that the prosecution had attacked 
Anderson’s credibility, thereby satisfying the precondition of 
impeachment. The following is quoted from the State’s 
cross-examination of Anderson: 

Q. After you were at the scene for some period of time, 
you were taken to the police station, right? 
A. Yes sir. 


Q. “After all those things were done, what: did they do 
with you? 
A. Left meinaroom. 


Q. Did you think about the events that had just 
transpired in the last few hours while you were in that 
room? 
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A. Of course. 

Q. And you thought about that blue Chevelle, didn’t 
you? 

A. Not the Chevelle. I remember the bat. 

Q. Huh? 

A. I remember the bat. I remember the man attacking 
me with the bat. 

Q. You didn’t think to yourself that I better have some 
story about why I was following that blue Chevelle? 

A. I was inno condition to do anything like that. 

Q. You didn’t think that you better have some story 
about why you left your home when you came home from 
the Melibu? 

A. No, sir. I thought the truth would be good enough. 

Q. Of course, you weren’t allowed to speak with your 
wife while you were waiting in that room, were you? 

A. No, sir. 

Q. Or your son? 

A. No, sir. 


Q.... You heard me ask your son, your wife and Tim 
Owens repeatedly about the fact that there’s nothing on 
their taped statements about a blue Chevelle being 
involved in the incident that caused your wife to call you at 
the Melibu? Have you heard me ask them that? 

A. I believeso. 

It is clear to us that the impeachment need not be 
“successful” and that no matter how slight, if the seed is 
planted that the witness is not credible, then it can be said that, 
at the least, an implied charge of recent fabrication has 
occurred. Justice Shanahan referred to impeachment as the 
“sinister seed of innuendo” in State v. Johnson, 220 Neb. 392, 
399, 370 N.W.2d 136, 141 (1985). The implication by the 
prosecution that Anderson was lying about the blue Chevelle 
being involved in the incident at his home as the reason that he 
chased it is inescapable. Furthermore, the prosecution, in its 
examination of Vicky Anderson, used her tape-recorded 
statement to the police to impeach her. At trial, Vicky Anderson 
testified that she and her husband had seen the blue Chevelle 
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one block from their home when he returned from the Melibu 
Lounge and that he left in pursuit to get the license plate 
number. The prosecution attacked her testimony with her 
statement from the night of the shooting, where she failed to 
say that her husband left in pursuit of the blue Chevelle. 
Accordingly, there is a substantial attack on Anderson’s defense 
and his credibility by the prosecution’s attempt to convince the 
jury that Anderson and his wife had fabricated the presence of 
the blue Chevelle at their house immediately after the attack 
upon the Anderson residence by armed youths. 

Therefore, Anderson’s purpose in putting the prior 
consistent statement into evidence is to establish that the 
prosecution is wrong when it charges that the Andersons 
contrived their testimony about seeing the blue Chevelle, since 
he described it in his tape-recorded statement. However, it is 
important to note that Anderson’s tape-recorded statement was 
made 6'/2 hours after the shooting had occurred. As such, it is 
necessary to consider whether a motive to fabricate or contrive 
may have already existed when Anderson’s statement was 
taped. If so, it cannot be said that the number of times the same 
story is told, or when it is first told, makes similar trial 
testimony more believable. 

By way of illustration, if, prior to the shooting, Anderson 
had said to a neighbor, “I must pursue that blue Chevelle to get 
its license plate number for the police,” and if at trial Anderson 
so testified, but the prosecution assailed that as a fabrication, 
then the testimony of the neighbor regarding Anderson’s prior 
consistent statement could be said to bear on the believability of 
the trial testimony, as well as being additional substantive 
evidence of why Anderson left in pursuit, because the statement 
was made before the shooting, when there was no motive for 
fabrication or contrivance. On the other hand, in this case, at 
the time Anderson made the statement, the shots had already 
been fired, Cook was mortally wounded or already dead, and 
Anderson had been arrested and was being questioned while in 
custody. Thus, he had ample reason and motive to contrive a 
version of the evening and morning events which was favorable 
to him. Therefore, what he said to the police officers in his 
tape-recorded statement does not necessarily bolster the 
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truthfulness of what he said while testifying at trial. 

Our analysis is premised in part on Johnson, where the 
Supreme Court found that the prosecution had made the 
implication of deliberate falsehood in the trial testimony. The 
court said: 

If an attack on a witness’ credibility through use of an 
inconsistent statement is accompanied by, or interpretable 
as, a charge of a plan or contrivance to give false 
testimony, proof of a prior consistent statement before the 
plan or contrivance was formed tends “strongly to 
disprove that the testimony was the result of contrivance. . 
. . It is for the judge to decide whether the impeachment 
amounts to a charge of contrivance, and ordinarily this is 
the most obvious implication.” See McCormick on 
Evidence § 49 at 119-20 (E. Cleary 3d ed. 1984). 

Johnson, 220 Neb. at 400-01, 370 N. W.2d at 142. 

We note in this connection that prior to the enactment of the 
Nebraska Evidence Rules, prior consistent statements were not 
admissible as substantive corroborative evidence, but the 
adoption of Neb. Evid. R. 801 means that a prior consistent 
statement is not hearsay, and thus, when admissible, it is 
admissible as substantive evidence. See, State v. Packett, 206 
Neb. 548, 294 N.W.2d 605 (1980); State v. Gregory, 220 Neb. 
778, 371 N.W.2d 754 (1985). 

Neb. Evid. R. 801 is patterned after Fed. R. Evid. 801. The 
U.S. Court of Appeals for the Eighth Circuit, in United States 
v. Bowman, 798 F.2d 333 (8th Cir. 1986), cert. denied 479 U.S. 
1043, 107 S. Ct. 906, 93 L. Ed. 2d 856 (1987), considered the 
question of the admissibility of prior consistent statements and 
the purposes for which they can be admitted. The court 
acknowledged that there was considerable controversy between 
the federal circuits as to whether the prior consistent statements 
must be made independently of the alleged motive to fabricate 
before they can be admitted for substantive purposes. The 
Eighth Circuit joined the Second, Fourth, and Ninth Circuits in 
holding that “the better rule imposes a requirement that the 
consistent statements must come before the motive to fabricate 
existed.” Bowman, 798 F.2d at 338. 

The U.S. Court of Appeals for the Eighth Circuit followed 
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the reasoning that mere repetition does not imply 
veracity. ” Bowman, 798 F.2d at 338 (quoting 4 Jack B. 
Weinstein & Margaret A. Berger, Weinstein’s Evidence 4 
801(d)(1)(B)[01] (1981)). However, we note that the court in 
Bowman held that the prior consistent statements “were 
admissible for the purposes of rehabilitating the witness, even if 
not admissible for the truth of the matters asserted in those 
statements.” Bowman, 798 F.2d at 338 (citing United States v. 
Scholle, 553 F.2d 1109 (8th Cir. 1977), cert. denied 434 U.S. 940, 
98 S. Ct. 432, 54 L. Ed. 2d 300). We give some attention to 
Scholle because it is cited by the Nebraska Supreme Court in 
Packett. Scholle held that evidence of a prior consistent 
statement, even if made when the motive to fabricate existed, is 
admissible to allow the jury to evaluate the relative 
trustworthiness of the prior consistent statement as contrasted 
with an inconsistent statement. This matter is of some import, 
as Johnson does not discuss whether a statement should be 
admitted for rehabilitative purposes, i.e., is the witness 
credible, when it is otherwise inadmissible because the motive to 
fabricate was present when the statement was made. 

In resolving this matter, we choose to be guided by what we 
consider to be a logical and commonsense approach which 
compels us to conclude that a prior consistent statement has no 
value as substantive evidence of the truth of its contents, nor as 
rehabilitation of the credibility of the witness, if it is made at a 
time when the witness clearly has a motive to fabricate. The 
probative value of what Anderson might have said to a 
neighbor before the shooting about chasing the blue Chevelle is 
obviously substantially different than what he says, in his own 
defense, after the shooting and his arrest. The former statement 
has some obvious elements of greater trustworthiness and 
reliability, whereas the statement made to the police about the: 
blue Chevelle has no greater reliability or trustworthiness than 
what Anderson said directly to the jury during his in-court 
testimony, even if the statements are consistent, because the 
declarant’s motive was the same at the time of the statement as 

at the time of the testimony. 

The U.S. Court of Appeals for thie Ninth Circuit has done 
much to aid our analysis of whether there should be different 
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rules of admissibility for substantive and rehabilitative use of 
prior consistent statements in U.S. v. Miller, 874 F.2d 1255 (9th 
Cir. 1989). That case involved an FBI agent charged with spying 
for the Soviet Union. Miller was charged with delivering 
classified documents to representatives of the Soviet Union. 
His defense was that he and a female codefendant, Svetlana 
Ogorodnikova, an immigrant from the Soviet Union, were 
seeking to penetrate the KGB on behalf of the FBI. At trial, the 
government impeached Ogorodnikova’s testimony that Miller 
had never shown or given her a classified document. Miller’s 
response was to attempt to introduce seven prior statements by 
Ogorodnikova to rehabilitate her under Fed. R. Evid. 
801(d)(1)(B), identical to Neb. Evid. R. 801(4)(a)Gi). The trial 
court excluded Ogorodnikova’s prior statements because they 
were all made after her arrest, when she clearly had a motive to 
fabricate. 

The Miller court, citing Breneman v. Kennecott Corp., 799 
F.2d 470 (9th Cir. 1986), noted that the court of appeals had 
previously ruled that such prior statements were admissible as 
substantive evidence under Fed. R. Evid. 801(d)(1)(B) only if 
they were made before the witness had a motive to fabricate. 
The court cited United States v. Brennan, 798 F.2d 581 (2d Cir. 
1986), and United States v. Harris, 761 F.2d 394 (7th Cir. 1985), 
and observed that both of those circuits had held that the 
requirement of no motive for fabrication did not apply when 
the prior consistent statement was offered solely for 
rehabilitation, rather than as substantive evidence. In 
disagreeing with Harris and Brennan, Miller initially pointed 
out that the requirement of no motivation to fabricate does not 
arise from the literal terms of Fed. R. Evid. 801, but, rather, 
emerges from the relevancy concerns under Fed. R. Evid. 402 
and 403, identical to Neb. Evid. R. 402 and 403, Neb. Rev. Stat. 
§§ 27-402 and 27-403 (Reissue 1989). 

The Miller court rejected the reasoning of Harris and 
Brennan ontwo grounds: 

First, since the requirement of no prior motive to fabricate 
is rooted in Rules 402 and 403, and not in the terms of Rule 
801(d)(1)(B), there is no basis for limiting the requirement 
to cases involving prior statements under Rule 
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801(d)(1)(B). Indeed, we fail to see how a statement that 
has no probative value in rebutting a charge of “recent 
fabrication or improper influence or motive,” see 
Fed.R.Evid. 801(d)(1)(B), could possibly have probative 
value for the assertedly more “limited” purpose of 
rehabilitating a witness. If “repetition does not imply 
veracity,” see Harris, 761 F.2d at 399, then proof of 
repetition cannot rehabilitate. 

Second, the distinction drawn by Harris and Brennan is 
inconsistent with the legislative history of Rule 
801(d)(1)(B). Prior to the adoption of Rule 801(d)(1)(B), 
prior consistent statements were traditionally only 
admissible for the limited purpose of rebutting a charge of 
recent fabrication or improper influence or motive. See 
Fed.R.Evid. 801(d)(1)(B) advisory committee’s notes. The 
Rule goes one step further than the common law and 
admits all such statements as substantive evidence. Jd. The 
Rule thus does not change the type of statements that may 
be admitted; its only effect is to admit these statements as 
substantive evidence rather than solely for the purpose of 
rehabilitation. Accordingly, it no longer makes sense to 
speak of a prior consistent statement as being offered 
solely for the more limited purpose of rehabilitating a 
witness; any such statement is admissible as substantive 
evidence under Rule 801(d)(1)(B). In short, a prior 
consistent statement offered for rehabilitation is either 
admissible under Rule 801(d)(1)(B) or it is not admissible 
at all. The distinction drawn by Brennan and Harris is 
therefore untenable. 

(Emphasis in original.) U.S. v. Miller, 874 F.2d 1255, 1272-73 
(9th Cir. 1989). 

Having said the foregoing, the court retreated slightly and 
refused to hold that the existence of a motive to fabricate at the 
time of the prior statement was an absolute and rigid bar to 
admissibility. Instead, the court concluded that under Fed. R. 
Evid. 402 and 403, a trial judge should consider motivation to 
fabricate as “one of several factors to be considered in 
determining relevancy—albeit a very crucial factor. Thus, the 
trial judge must evaluate whether, in light of the potentially 
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powerful motive to fabricate, the prior consistent statement has 
significant ‘probative force bearing on credibility apart from 
mere repetition. ” Miller, 874F.2dat1274. 

At this time, no Nebraska case has analyzed Neb. Evid. R. 
801(4)(a)(ii) for a distinction between the use of a prior 
consistent statement for substantive purposes or for 
rehabilitation. It is clear from Johnson that if the motive to 
fabricate is present, the statement cannot be admitted for 
substantive purposes. With respect to whether a prior 
consistent statement should be admitted for so-called limited 
rehabilitation purposes, when there is a motive to fabricate 
present at the time it is made, we believe that the reasoning of 
the U.S. Court of Appeals for the Ninth Circuit is quite 
persuasive. Additionally, we believe that when a prior 
consistent statement is admitted for substantive purposes, 
whatever rehabilitative power the statement has will follow 
along and obviously be available to the trier of fact. 

The motive for Anderson to fabricate was clearly present 
after Cook had been shot and Anderson had been arrested. It 
was in this context that the statement was made. Once the 
motive to fabricate, which can mean simply to place the best 
light or “spin” on his version of the events of the evening, was 
present, the fact that Anderson may have consistently told the 
same story (which may be all fabrication, all truth, or 
somewhere in between), did not enhance the credibility or 
weight of the trial testimony. 

We are not inclined to adopt an interpretation of Neb. Evid. 
R. 801(4)(a)(ii) which would allow a defendant to “load up” his 
or her statements to the police and then place the prosecution in 
the position of having to forgo attacking the defendant’s 
credibility at trial in order to avoid having the defendant place 
into evidence his or her self-serving statements. The fact that an 
accused denies robbing a liquor store on the day of his arrest, as 
well as 9 months later when he testifies before a jury, does not 
mean that his denial of guilt at trial is more likely true because 
he denied committing the robbery when he was initially 
interrogated upon arrest. We cannot say that one logically 
follows from the other. 

To be relevant, evidence must be rationally related to an issue 
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by a likelihood, not just a mere possibility, of proving or 
disproving the issue to be decided. State v. Colernan, 239 Neb. 
800, 478 N.W.2d 349 (1992). If relevancy is the rationale for 
exclusion of the prior consistent statement made when the 
motive to fabricate existed, as we now hold, then we believe that 
the U.S. Court of Appeals for the Ninth Circuit was also correct 
when it held that there may be some circumstances where the 
prior consistent statement has significant ‘“ ‘probative force 
bearing on credibility apart from mere repetition.’ ” Miller, 874 
F.2d at 1274. However, such circumstances are not present here. 
In so concluding, we believe it appropriate to place several 
matters in context. Clearly, the defense wanted the jury to 
believe that the blue Chevelle was involved in the attack upon 
the Anderson residence and was seen by both Anderson and his 
wife immediately thereafter, causing Anderson to chase it to get 
the license plate number. However, the defense’s problem was 
not inconsistency between Anderson’s statements about the 
blue Chevelle when interrogated at 6:25 on the morning of the 
shooting and his trial testimony, but, rather, that Vicky 
Anderson’s trial testimony was inconsistent with her 
tape-recorded statement given to the police. She had not told 
the police in that statement on the morning of the shooting that 
her husband had left to go follow a blue Chevelle to get a license 
plate number, whereas at trial, she said that he did. 
Additionally, in trial testimony in response to her husband’s 
attorney’s questions, she testified that immediately before the 
attack, she heard horns honking and that she looked out and 
saw the blue Chevelle going past the Anderson residence just 
before the Monte Carlo and the Cadillac stopped and unloaded 
the assailants. However, that information was not in her 
tape-recorded statement to the police. Consequently, a portion 
of the prosecution’s examination of her was as follows: 

Q.... You didn’t tell him [the police officer] every little 
thing about the blue Chevelle because when your husband 
came back and said he shot somebody, you thought he 
shot Gustafson or Hotz or somebody in that Cadillac or 
that Monte Carlo; isn’t that right? 

A. That’s not true. 

Q. And isn’t it also right that it’s only later that you 
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found out a blue Chevelle was involved and you had to 
make up something about a blue Chevelle being at your 
house that night? 

A. That’s not true. 

Q. Your husband shot the wrong man, didn’t he, Mrs. 
Anderson? 

A. No, hedid not. 

The reality of the matter is that it was Vicky Anderson who 
was impeached with prior contradictory and inconsistent 
statements, and thus, Anderson sought to use his own prior 
statement as a vehicle to rehabilitate her testimony. However, if 
his statement is not admissible because it was given when a 
motive to fabricate existed, then it cannot be used for the 
different and purportedly limited purpose of rehabilitation of 
another witness. Anderson also argues that he should have been 
allowed to play the entire recording so that the jury could hear 
his tone, gauge his emotional state, and thereby understand the 
truth of his trial testimony that his choice of words that he was 
chasing the gang members or playing their game was a poor 
choice of words due to a migraine headache. Putting aside the 
other impediments to admissibility which we have found and 
discussed, Anderson did not say at the time of the 
tape-recorded statement that he had a migraine, and thus, it 
simply was not a prior consistent statement in this regard. 
Additionally, Anderson cites no authority, nor have we found 
any, which would allow the jury to hear a tape recording of a 
voice and then draw a medical conclusion that the speaker was 
suffering from a migraine. In conclusion, we hold that the 
district court did not err in refusing to allow Anderson’s 
tape-recorded statement into evidence to be played to the jury. 


VI. JURY INSTRUCTIONS ON MANSLAUGHTER 

Anderson, the prosecution, and the court were in agreement 
that a proper factual basis existed for submission to the jury of 
first degree murder and the lesser-included offenses of second 
degree murder and manslaughter. Thus, the jury was instructed 
on first degree murder and the two lesser-included offenses. 
However, at the instruction conference, Anderson objected 
because the elements of voluntary and _ involuntary 
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manslaughter were not listed separately. The court overruled 
that objection and instructed the jury as follows: 

The material elements which the State must prove by 
evidence beyond a reasonable doubt in order to convict 
the Defendant of the crime of manslaughter are: 

1. That Defendant Allan L. Anderson, on or about 
October 27, 1991, did kill Virgil Cook; 

2. That he did so.in Douglas County, Nebraska; 

3. That the Defendant killed Virgil Cook without 
malice, either intentionally upon a sudden quarrel, or 
unintentionally while in the commission of an unlawful 
act, such as an assault on Virgil Cook. 

Anderson now argues that the court committed prejudicial 
error in failing to separate the elements of voluntary and 
involuntary manslaughter. Anderson’s theory is that he was 
entitled to have the jury reach a unanimous verdict on whether 
the crime was involuntary manslaughter or voluntary 
manslaughter. There is no citation of authority to support this 
proposition, which Anderson asserts is based upon his due 
process rights under the 14th Amendment to the U.S. 
Constitution. 

On the other hand, the State points out that a similar 
contention has been resolved adversely to Anderson by the U.S. 
Supreme Court in Schad v. Arizona, ___ U.S. ,111S. 
Ct. 2491, 115 L. Ed. 2d 555 (1991). In that case, the defendant 
was tried on theories of premeditated murder and felony 
murder, either of which, the jury was told, would constitute 
first degree murder. Five members of the Court did not believe 
that the Due Process Clause had been violated by the trial 
court’s failure to require the jury to come to unanimous 
agreement on whether the act was premeditated murder or 
felony murder. Justice Souter, writing for four members of the 
Court, said: “We see no reason . . . why the rule that the jury 
need not agree as to mere means of satisfying the actus reus 
element of an offense should not apply equally to alternative 
means of satisfying the element of mens rea.” 111S. Ct. at 2497. 
The Court nonetheless recognized that the differences between 
means to commit a crime may become so important that they 
may not “reasonably be viewed as alternatives to a common 
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end, but must be treated as differentiating what the 
Constitution requires to be treated as separate offenses.” 1115S. 
Ct. at 2498. 

The manslaughter statute provides that “[a] person commits 
manslaughter if he kills another without malice, either upon a 
sudden quarrel, or causes the death of another unintentionally 
while in the commission of an unlawful act.” § 28-305. The 
definitive interpretation of that statute is found in State v. 
Pettit, 233 Neb. 436, 453-54, 445 N.W.2d 890, 901 (1989), where 
the court held that § 28-305(1) 

establishes and distinguishes the two categories of 
manslaughter: an unlawful killing, without malice “upon 
a sudden quarrel,” which may be characterized as 
voluntary manslaughter, and an unlawful but 
unintentional killing, without malice, as the result of the 
defendant’s commission of an unlawful act, which may be 
characterized as involuntary manslaughter. 

The fundamental question to be resolved in Pettit was 
whether the State was required to prove that the defendant 
intended to kill in order to sustain a conviction for voluntary 
manslaughter, i.e., a conviction for killing another without 
malice upon a sudden quarrel. The court held that proof that 
the defendant intended to kill is, in fact, a necessary element of 
voluntary manslaughter, whereas an unintentional killing while 
in the commission of an unlawful act is also manslaughter. It is 
clear that the instruction given by the trial court incorporated 
the holding of Pettit into paragraph 3 of the instruction quoted 
above. 

Section 28-305(2) states that manslaughter is a Class Ill 
felony. Pettit makes it clear that there are two ways to commit 
manslaughter. State v. Parker, 221 Neb. 570, 379 N.W.2d 259 
(1986), holds that when a single crime may be committed under 
a number of different theories, the defendant is not entitled to 
an instruction that in order for the defendant to be found guilty, 
the jury must be unanimous with regard to any one theory or 
the jury must find the defendant not guilty. Parker was found 
guilty of operating a motor vehicle while under the influence 
under Neb. Rev. Stat. § 39-669.07 (Reissue 1984), and the 
complaint charged that he operated the vehicle while under the 
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influence of alcoholic liquor or drugs or while he had .10 
percent or more by weight of alcohol in his body fluid. In 
rejecting Parker’s argument, the court observed that he had 
failed to distinguish between the offense itself and various 
theories upon which proof of the offense may be established. 
The Supreme Court relied upon an Iowa Supreme Court case 
dealing with a similar operating a motor vehicle while under the 
influence statute. In that case, the Iowa court said that the 
statute defined “ ‘a single offense committable in alternative 
ways rather than multiple offenses.’ ” Parker, 221 Neb. at 572, 
379 N.W.2d at 261 (quoting State v. Bratthauer, 354 N.W.2d 
774 (lowa 1984)). Accordingly, the Supreme Court in Parker 
found that it did not matter whether some of the jurors believed 
that Parker was operating a motor vehicle while impaired by 
alcohol, while others believed that he had .10 percent or more 
by weight of alcohol in his body fluid. 

The Legislature has seen fit to make manslaughter a Class III 
felony punishable by a minimum of 1 year’s imprisonment and 
a maximum of 20 years’ imprisonment, a $25,000 fine, or both. 
Under the legislative scheme, it matters not for penalty 
purposes whether the crime is voluntary manslaughter or 
involuntary manslaughter. Manslaughter is one crime which 
may be committed in two ways. Due process requires only that 
the jury unanimously agree on whether the crime has been 
committed, and Anderson was not entitled to an instruction 
which separated voluntary and involuntary manslaughter or 
required unanimity by the jury with respect to whether it was 
voluntary or involuntary manslaughter. The assignment of 
error is without merit. 


VII. EXCESSIVE SENTENCES 

Anderson assigns error on the basis that the district court 
imposed excessive sentences. A sentence of 4 to 6 years’ 
imprisonment was imposed for the manslaughter conviction, 
and a consecutive sentence of 4 to 6 years’ imprisonment was 
imposed for the use of the weapon conviction. Section 
28-1205(3) makes it mandatory that a sentence imposed for the 
use of a firearm to commit any felony “shall be consecutive to 
any other sentence imposed.” Accordingly, the fact that 
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consecutive sentences were imposed is not erroneous and was 
mandated by the applicable statute. 

Both crimes of which Anderson was convicted are Class III 
felonies requiring a minimum of 1 year in prison and a 
maximum of 20 years in prison. The sentences are within the 
statutory limits. A sentence imposed within statutory limits will 
be affirmed on appeal in the absence of an abuse of discretion. 
See State v. Philipps, 242 Neb. 894, 496 N.W.2d 874 (1993). 
Lesser sentences would depreciate the seriousness of the crime. 

Accordingly, we affirm Anderson’s convictions and 
sentences. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. RONALDN. Fort, APPELLANT. 
, 510 N.W.2d 458 


Filed June 29, 1993. No. A-92-545. 


1, Criminal Law: Directed Verdict. In a criminal case a court can direct a verdict 
only when (1) there is a complete failure of evidence to establish an essential 
element of the crime charged, or (2) evidence is so doubtful in character, lacking 
probative value, that a finding of guilt based on such evidence cannot be 
sustained. 

2. Convictions: Appeal and Error. In determining whether evidence is sufficient to 
sustain a conviction in a jury trial, an appellate court does not resolve conflicts 
of evidence, pass on credibility of witnesses, evaluate explanations, or reweigh 
evidence presented toa jury, which are within a jury’s province for disposition. A 
verdict in acriminal case must be sustained if the evidence, viewed and construed 
most favorably to the State, is sufficient to support that verdict. 

3. Verdicts: Appeal and Error. On a claim of insufficiency of evidence, an appellate 
court will not set aside a guilty verdict in a criminal case where such verdict is 
supported by relevant evidence. Only where evidence lacks sufficient probative 
force as a matter of law may an appellate court set aside a guilty verdict as 
unsupported by evidence beyond a reasonable doubt. 

4. Criminal Law: Directed Verdict. In the consideration of a defendant’s motion 
for a directed verdict, the State is entitled to have all its relevant evidence 
accepted or treated as true, every controverted fact favorably resolved for the 
State, and every beneficial inference reasonably deducible from the evidence. 


Appeal from the District Court for Douglas County: JosEPH 
S. Troi, Judge. Affirmed. 
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CONNOLLY, HANNON, and MILLER-LERMAN, Judges. 


CONNOLLY, Judge. 

This appeal arises from the conviction and sentence of the 
appellant, Ronald N. Fort, for manslaughter. Fort asserts that 
the State failed to prove beyond a reasonable doubt that he did 
not kill the victim, Baron Smith, in self-defense. Thus, he 
argues that the trial court erred in denying his motion for a 
directed verdict at the close of the State’s case. We affirm. 


I. FACTS 

At approximately 3:30 a.m. on August 19, 1991, Fort drove 
a brown rental car to the vicinity of 24th and Lake Streets in 
Omaha and approached a group of people that included Smith. 
According to one of the witnesses at trial, 24th and Lake was an 
area notorious for drug sales. Earlier that morning, at 
approximately 12:45 a.m., Fort had attempted to buy crack 
cocaine at a residence at 31st and Ames Streets, but the deal had 
fallen through. Fort communicated to the group that he was 
looking for a “ ‘tall, dark’ ” man that turned out to be Smith. 
Approximately 1 week earlier, Smith had commenced selling 
crack cocaine in order to raise bond money for a friend. 

Witnesses to the encounter testified that Fort and Smith 
seemed to recognize each other. The witnesses said Smith got 
into Fort’s car and the two men drove away, presumably to 
execute a sale of crack cocaine. Smith had in his possession a 
quarter ounce of crack cocaine worth approximately $800 to 
$1,200. The witnesses who had seen Smith leave 24th and Lake 
in the car with Fort testified that Smith was unarmed when he 
got into Fort’s car. They said that Smith had $800 cash in his 
pocket and was wearing several necklaces and gold rings, an 
imitation Rolex watch, and a baseball cap adorned with pink 
rhinestones. 

The next stage in the factual narrative is the crux of this 
appeal. There is no question that Fort killed Smith sometime 
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between 3:30 and 6:30 a.m. The State argues that Fort may 
have initially intended to purchase crack cocaine from Smith, 
but decided to rob Smith of the latter’s drugs, cash, and 
personal possessions, and then killed the victim in the course of 
that robbery. Fort argues that Smith wanted to buy drugs from 
him and that Smith tried to rob Fort of his cash. Fort says that 
Smith produced a gun, a struggle ensued, and though shot 
through the arm by Smith, he managed to wrest the gun from 
Smith and shoot him in self-defense. Critical to Fort’s defense is 
the testimony of his sister, which we will consider in detail in the 
analysis section below. 

Smith’s lifeless body was discovered at approximately 6:25 
a.m. in a parking lot about three blocks from 24th and Lake 
Streets. There were tire tracks across a strip of grass between the 
street and the parking lot. The driver of the car had missed the 
driveway on entry to and exit from the parking lot. Scuff marks 
left by tire tracks on the pavement of the parking lot ran in close 
proximity to where Smith’s body was dumped, and the scuff 
marks on the pavement lined up with the tire tracks in the grass. 
The measurement of the distance between the tire tracks was 
consistent with the distance between the tires of the car driven 
by Fort. There were traces of blood found in the interior of the 
car. 

A bloody palm print made by Fort was found on Smith’s 
pants just below the pockets. The pockets of Smith’s pants had 
been pulled inside out. There was neither cash nor crack cocaine 
on or near Smith’s body. The gold rings and watch also were 
gone. 

Dr. Blaine Roffman, a pathologist, testified that Smith had 
been shot twice, once in the chest just below the left nipple and 
once in the back just below the left shoulder blade. Dr. Roffman 
could not determine which wound had been inflicted first. The 
bullet fired into Smith’s back did not enter the body cavity and 
would not have been fatal. The bullet fired into Smith’s chest 
penetrated his heart and left lung. According to Dr. Roffman, 
Smith would have died within 5 or 6 minutes of receiving the 
shot to the heart and lung. Both bullets were recovered from 
Smith’s body. A firearms expert from the Omaha Police 
Division testified that the bullets most likely were fired from the 
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same weapon. The weapon was never found. 

Fort was at his sister’s residence in Lincoln when he was 
taken into custody by the Lincoln Police Department on the 
afternoon of August 20. Fort had an obvious gunshot wound in 
his right forearm, but refused medical treatment. An Omaha 
police officer had to obtain a court order to have x rays taken of 
Fort’s arm. Dr. Roffman testified that Fort had suffered a 
“contact” or “near-contact” wound, that is, a gunshot wound 
inflicted with the barrel of the gun in contact with the skin or 
less than an inch away from the skin. The bullet entered Fort’s 
upper forearm and exited the forearm near the crease of the 
elbow without striking bone. 

The record indicates that none of the windows of Fort’s car 
were broken and that there were no bullet holes in the interior of. 
the car. Apparently, the bullet that passed through Fort’s arm 
was not recovered from the interior of the car. Dr. Roffman 
testified that it was possible that the bullet that had passed 
through Fort’s arm was the same bullet that had entered Smith’s 
back. 

Fort was charged with first degree murder, a Class I felony 
under Neb. Rev. Stat. § 28-303(1) (Reissue 1989), and use of a 
firearm to commit a felony, a Class III felony under Neb. Rev. 
Stat. § 28-1205(1) (Reissue 1989). In connection with both of 
those charges, Fort also was charged with being a habitual 
criminal under Neb. Rev. Stat. § 29-2221 (Reissue 1989). After 
the State rested at trial, Fort moved for a directed verdict. The 
motion was denied. Fort rested without presenting any 
evidence. The jury found Fort guilty of manslaughter. Fort was 
sentenced to a prison term of 20 to 60 years, to be served 
consecutively to any previously imposed sentences. 


Il. ASSIGNMENT OF ERROR 
Fort argues that the trial court erred in denying his motion 
for a directed verdict because the State had failed to prove 
beyond a reasonable doubt that Fort had not acted in 
self-defense when he shot Smith. 


III. STANDARD OF REVIEW 
Procedurally, this case is virtually identical to State v. 
Schumacher, 240 Neb. 184, 480 N.W.2d 716 (1992). In 
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Schumacher, at the close of the State’s case, the defendant 
moved for a directed verdict on all five counts against him. The 
motions were denied. The defendant then rested without 
presenting any evidence. The jury found him guilty on all five 
counts. The defendant appealed the trial court’s denial of his 
motions for directed verdicts. This court now applies to Fort’s 
appeal the same standard of review applied in Schumacher, 
which we set out immediately below. 

In a criminal case a court can direct a verdict only when (1) 
there is a complete failure of evidence to establish an essential 
element of the crime charged, or (2) evidence is so doubtful in 
character, lacking probative value, that a finding of guilt based 
on such evidence cannot be sustained. Id. 

In determining whether evidence is sufficient to sustain a 
conviction in a jury trial, an appellate court does not resolve 
conflicts of evidence, pass on credibility of witnesses, evaluate 
explanations, or reweigh evidence presented to a jury, which are 
within a jury’s province for disposition. A verdict in a criminal 
case must be sustained if the evidence, viewed and construed 
most favorably to the State, is sufficient to support that verdict. 
Id. 

On a claim of insufficiency of evidence, an appellate court 
will not set aside a guilty verdict in a criminal case where such 
verdict is supported by relevant evidence. Only where evidence 
lacks sufficient probative force as a matter of law may an 
appellate court set aside a guilty verdict as unsupported by 
evidence beyond a reasonable doubt. Jd. 


IV. ANALYSIS 

The State had to prove beyond a reasonable doubt that Fort 
did not act in self-defense when he shot Smith. See State v. 
Archbold, 178 Neb. 433, 133 N.W.2d 601 (1965) (such proof is 
an essential element of the crime of manslaughter). Thus, if 
there was a complete failure by the State to adduce evidence 
.disproving Fort’s hypothesis of self-defense or if the evidence 
adduced by the State was so doubtful in character and lacking 
in probative value that it could not sustain a finding of guilt, 
then the trial court should have granted Fort’s motion for a 
directed verdict. 
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In the facts section above, we have discussed the abundance 
of evidence offered by the State in support of its theory that 
Fort killed Smith in the course of a drug transaction that turned 
into a robbery. Fort’s claim to have shot Smith in self-defense 
was based on the testimony of his sister, Joyce Jackson, who 
was Called as a witness by the State. Jackson testified to a 
conversation she had with Fort at 6 p.m. on August 19, 
approximately 12 hours after Smith’s body was found. Jackson 
testified that Fort had told her that Smith had wanted to buy 
drugs from him, but that 

they got to arguing and [Smith] asked Ronny how much 
money Ronny had, and Ronny pulled it out and started 
counting it, and [Smith] tried to snatch Romnie’s [sic] 
money. Then Ronnie [sic] took it back, took his money 
back, and [Smith] pulled out a gun and put it to Ronnie’s 
[sic] head. And they got to struggling, and the gun went 
off and it hit Ronny in one of his arms, and Ronny took 
the gun from [Smith]. 
According to Jackson, Fort told her that while the struggle 
continued and the car zigzagged down the street, Fort wrestled 
the gun away from Smith, shot him, and dumped the body in 
the parking lot where it was later found. 

Jackson’s testimony about Fort pulling out his money and 
counting it suggests that Fort, not Smith, was the buyer in the 
proposed drug transaction. Even ignoring that incongruity, 
Fort’s account of the shooting as retold in Jackson’s testimony 
is problematic. Fort told Jackson that Smith drew a gun and 
fired at him. Fort blocked or deflected the shot with his right 
forearm, the bullet passing completely through the forearm. If 
Smith did produce the gun and fire the first shot in the struggle, 
then neither of the two bullets recovered from Smith’s body 
could have been the same bullet that passed through Fort’s arm. 
However, a third bullet was never found. As the State pointed 
out in its closing argument, the bullet that Smith allegedly shot 
through Fort’s arm was not recovered from the car, and the 
record indicates that the car in which the struggle took place did 
not have any broken windows or bullet holes in the interior. In 
closing argument, defense counsel speculated that the bullet 
that passed through Fort’s arm must have flown out of the car 
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through Fort’s driver’s-side window, which must have been 
rolled down. That supposition is perhaps plausible, but the 
remainder of Fort’s version of the shooting is not. The record 
indicates that Fort is left-handed. Jackson testified that Fort 
told her that he continued driving the car after being shot in the 
right forearm. While the car zigzagged down the street, Fort, a 
natural left-hander with his left hand controlling the steering 
wheel, used his right hand, despite the bullet hole through his 
right forearm, to wrestle the gun away from Smith and then 
shoot him twice. We find this version of the shooting untenable. 

The significance of Jackson’s testimony was the admission 
by Fort that he had killed Smith. Jackson’s recounting of her 
brother’s self-serving version of the shooting was of little if any 
probative value on the issue of self-defense. 

In the consideration of a defendant’s motion for a directed 
verdict, the State is entitled to have all its relevant evidence 
accepted or treated as true, every controverted fact favorably 
resolved for the State, and every beneficial inference 
reasonably deducible from the evidence. State v. Hernandez, 
242 Neb. 78, 493 N.W.2d 181 (1992). Upon review of the 
record, we find that Jackson’s testimony did not undermine the 
State’s case in the manner suggested by Fort. Viewing all 
reasonable inferences from the evidence in favor of the State, 
we find that the State adduced evidence sufficient to allow the 
jury to find beyond a reasonable doubt that Fort did not kill 
Smith in self-defense. Therefore, we affirm the judgment of the 
trial court in denying Fort’s motion for a directed verdict. 

AFFIRMED. 
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Tony JOHN, APPELLEE, V. JULIA C. JOHN, APPELLANT. 
511. N.W.2d 544 


Filed July 6, 1993. No. A-91-1186. 


1. Divorce: Appeal and Error. In appeals involving actions for dissolution of 
marriage, an appellate court’s review is de novo on the record to determine 
whether there has been an abuse of discretion by the trial judge, whose judgment 
will be upheld in the absence of an abuse of discretion. When the evidence is in 
conflict, the appellate court considers, and may give weight to, the fact that the 
trial judge heard and observed the witnesses and accepted one version of the 
facts rather than another. 

2. Property Division: Alimony. The division of property and the award of alimony 
are matters initially entrusted to the discretion of the trial judge. 

3. Divorce: Alimony: Property Division. In a dissolution of marriage proceeding, 
the court may order payment of such alimony by one party to the other and 
division of property as may be reasonable, having regard for the circumstances 
of the parties; duration of the marriage; history of the contributions to the 
marriage by each party, including contributions to the care and education of the 
children; interruption of personal careers or educational opportunities; and 
ability of the supported party to engage in gainful employment without 
interfering with the interests of any minor children in the custody of such party. 

4. Property Division. Neb. Rev. Stat. § 42-365 (Reissue 1988) states that the 
purpose of a property division is to distribute the marital assets equitably 
between the parties. 

5. Divorce: Property Division: Pensions. Neb. Rev. Stat. § 42-366(8) (Reissue 
1988) requires that the court include as part of the marital estate, for purposes of 
the division of property at the time of dissolution, any pension plans, retirement 
plans, annuities, and other deferred compensation benefits owned by either 
party, whether vested or not vested. 

6. Property Division. Disability payments can be analogized to personal injury 
proceeds, which have been included as part of a marital estate in some cases. 

7. Divorce: Property Division. The ultimate test for division of marital property in 
connection with the dissolution of a marriage is one of reasonableness. In many 
dissolution proceedings, a reasonable division means an equal division of the 
marital estate, or as nearly equal as the evidence permits. 

8. Attorney Fees: Appeal and Error. The awarding of attorney fees is a matter 
within the trial court’s initial discretion, and while it is reviewed de novo on the 
record, it will not be disturbed on appeal in the absence of abuse of discretion. 


Appeal from the District Court for Douglas County: 
DONALD J. HAMILTON, Judge. Affirmed in part, and in part 
reversed and remanded with directions. 


Warren S. Zweiback and Edith T. Peebles, of Zweiback, 
Hotz & Lamberty, P.C., for appellant. 
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William T. Ginsburg, of Zuber & Ginsburg, for appellee. 
Sievers, Chief Judge, and Irwin and WRIGHT, Judges. 


IRWIN, Judge. 

This is an appeal in a dissolution of marriage proceeding. 
Julia C. John appeals from an order of the district court 
dissolving her marriage to Tony John, and she assigns as error 
that the court failed to award her alimony, an equitable 
percentage of the marital property, and a sufficient amount for 
attorney fees and costs. 


STANDARD OF REVIEW 

In appeals involving actions for dissolution of marriage, an 
appellate court’s review is de novo on the record to determine 
whether there has been an abuse of discretion by the trial judge, 
whose judgment will be upheld in the absence of an abuse of 
discretion. When the evidence is in conflict, the appellate court 
considers, and may give weight to, the fact that the trial judge 
heard and observed the witnesses and accepted one version of 
the facts rather than another. Larimore v. Larimore, 240 Neb. 
13, 480 N. W.2d 192 (1992). 


FACTS 

The record shows that the parties were married April 16, 
1966, when Julia was 22 years old and Tony was 23. Three 
’ children were born to the parties. Only the youngest child, 
Anthony, was a minor at the time of trial. He was 16 and 
attending high school. Custody of Anthony was awarded to 
Julia. 

Julia works at the Omaha Veterans’ Administration Medical 
Center as a radiology technician. She has worked as a radiology 
technician for 28 years. At the time of trial, her net monthly 
earnings were $1,070. Tony has been employed for the past 15 
years at FirsTier Bank and currently has the position of 
personal banking center manager. Prior to his employment at 
the bank, he worked as a police officer for the Omaha Police 
Division. He has a disability pension for life from his work as a 
police officer. His net monthly income for 1991, including his 
disability pension payment of $897, was approximately $2,850. 
Julia claimed monthly living expenses of $2,905, and Tony 


JOHN v. JOHN 949 
Cite as 1 Neb. App. 947 


claimed monthly expenses of $2,784. 

The valuation of the assets of the parties was essentially 
agreed upon by the parties, and the division of those assets by 
the district court was as follows: Julia was awarded personal 
property and household furnishings in her possession, the 1990 
Ford Tempo, the 1980 Datsun wagon, her Veterans’ 
Administration retirement plan, the couple’s 1990 federal 
income tax refund, and the Cornhusker Motor Club and 
FirsTier Bank checks jointly issued to the parties. Tony was 
awarded personal property and furnishings in his possession, 
the 1988 Toyota four-wheel-drive vehicle, the Woodmen of the 
World life insurance policy on his life, and the FirsTier and 
Blockbuster Video stock. Tony was ordered to pay Julia $300 
per month of his city of Omaha pension so long as he is entitled 
to draw the pension. Each party was awarded one-half of the 
FirsTier profit-sharing plan, one-half of the FirsTier retirement 
plan, and the IRA accounts in his or her name. Both parties 
agreed that the family home should be sold and the proceeds 
divided equally. In addition, neither party was awarded 
alimony. 


DISCUSSION 
Alimony and Property Division. 

The division of property and the award of alimony are 
matters initially entrusted to the discretion of the trial judge. 
Policky v. Policky, 239 Neb. 1032, 479 N.W.2d 795 (1992). Ina 
dissolution of marriage proceeding, the court may order 
payment of such alimony by one party to the other and division 
of property as may be reasonable, having regard for the 
circumstances of the parties; duration of the marriage; history 
of the contributions to the marriage by each party, including 
contributions to the care and education of the children; 
interruption of personal careers or educational opportunities; 
and ability of the supported party to engage in gainful 
employment without interfering with the interests of any minor 
children in the custody of such party. Druba v. Druba, 238 Neb. 
279, 470 N.W.2d 176 (1991); Neb. Rev. Stat. § 42-365 (Reissue 
1988). 

Julia contends that the property division results in the 
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following: 
Julia Tony 
1. House $ 13,630.00 $ 13,630.00 
2. Household goods 1,770.00 3,215.00 
3. Toyota 12,000.00 
4. Trailer 2,000.00 
5. Tempo 7,300.00 
6. Datsun 500.00 
7. Woodmen 
insurance 118.00 
8. IRA 4,494.63 4,773.55 
~~ 9. Blockbuster stock 1,515.00 
10. Guns 5,000.00 
11. Coin collection 500.00 
12. VA retirement 270.00 
13. Checks 1,438.00 
14. Credit card debt (600.00) 
15. FirsTier stock 14,695.50 


16. FirsTier profit- 
sharing plan 21,311.00 21,311.00 
17. Police pension 43,227.19 87,764.29 
18. FirsTier 
retirement plan 23,056.00 23,056.00 
38% = $116,996.82 $188,978.34= 62% 


Julia argues that under § 42-365 and Neb. Rev. Stat. 
§ 42-366 (Reissue 1988), a wife of 26 years who has contributed 
equally with her husband in the accumulation of marital assets 
should be awarded one-half of the marital estate, including 
pension rights and securities. Specifically, she argues that she 
should receive one-half of Tony’s pension from the city of 
Omaha and one-half the value of the FirsTier stock. 

Section 42-365 states that the purpose of a property division 
is to distribute the marital assets equitably between the parties. 
Section 42-366(8) requires that the court “include as part of the 
marital estate, for purposes of the division of property at the 
time of dissolution, any pension plans, retirement plans, 
annuities, and other deferred compensation benefits owned by 
either party, whether vested or not vested.” See, also, Parker v. 


JOHN v. JOHN 951 
Cite as 1 Neb. App. 947 


Parker, 1 Neb. App. 187, 492 N.W.2d 50 (1992); Rockwood v. 
Rockwood, 219 Neb. 21, 360 N. W.2d 497 (1985). 

Tony concedes that under Maricle v. Maricle, 221 Neb. 552, 
378 N.W.2d 855 (1985), and § 42-366(8), a disability pension is a 
marital asset, but argues that because such a pension is not 
deferred compensation, it is deserving of special treatment. He 
is rather obscure as to exactly what that treatment should be. In 
Maricle, at issue was whether or not personal injury proceeds 
should be included in the marital estate. In determining what 
assets constituted the marital estate, the Supreme Court stated 
that Nebraska, by statute, is an equitable property jurisdiction. 
“Although there are marked differences in the treatment of 
proceeds from personal injury recoveries, many equitable 
property jurisdictions consider that the proceeds are part of the 
marital estate.” Id. at 554, 378 N. W.2d at 857. The court looked 
to gt. Gan, 83 Ill. App. 3d 265, 404 N.E.2d 306 (1980). 

In a case involving similar facts, the Illinois Appellate 
Court reasoned that since the husband, as a result of his 
personal injury, was unable to work and therefore satisfy 
his obligation of support, the settlement would to some 
extent enable him to provide for his family as he had done 
prior to his injury. Therefore, the court found that the 
settlement was part of the marital estate and should be 
considered in the division of property. 
Maricle v. Maricle, 221 Neb. at 554, 378 N.W.2d at 857. The 
Maricle court held that in that case, equity required that the 
proceeds from the settlement of a personal injury claim be 
included in the marital estate. 

Some jurisdictions have analogized disability payments to 
personal injury proceeds. See, e.g., Ward v. Ward, 101 A.D.2d 
1006, 476 N.Y.S.2d 712 (1984) (disability benefits were in the 
nature of compensation for personal injuries); Flowers v. 
Flowers, 118 Ariz. 577, 578 P.2d 1006 (Ariz. App. 1978) 
(disability pay compares to compensation for personal injury). 
We agree with this analogy. We do note that the Arizona 
Supreme Court in Jurek v. Jurek, 124 Ariz. 596, 606 P.2d 812 
(1980), held that personal injury proceeds were separate 
property after deductions for community expenses and loss. As 
did the court in Maricle, we find, based on the facts as 


952 | NEBRASKA APPELLATE REPORTS 


presented by the record, that it is proper in this case to include - 
Tony’s disability pension in the marital estate. There is nothing 
in the record to show the nature of the disability or any 
connected expenses. Given his present job and the other scant 
information there is in this record, we see nothing to indicate 
that his earning capacity was affected by his disabling injury, 
whatever it is. We do not know what it is because the record 
contains nothing about it. Likewise, there is nothing in the 
record to indicate that he has any unusual medical expenses due 
to the unknown disability. We can imagine situations where in 
fact a person’s earning capacity or medical expenses may be 
greatly impacted by a disability and result in a different 
outcome than what we hold in this case. 

Julia contends that she was awarded 38 percent of the marital 
estate, while Tony was awarded 62 percent. Tony maintains that 
“Tt]his breakdown largely arises by including the valuation of 
the police pension at a capital sum.” Brief for appellee at 8. The 
district court did not value the pension in that manner. The 
court merely awarded a dollar amount of Tony’s monthly 
pension to Julia. 

If the pension is removed from the above calculations, the 
difference between the awards is $27,444.42. A significant part 
of this disparity is due to the difference in the value of 
automobiles, the value of Tony’s gun collection, and the value 
of atrailer. Another $1,445 of the difference is accounted for by 
the difference of the household goods awarded. The parties had 
between them about $144,000 in assets other than the police 
pension, household goods, coin and gun collections, and 
automobiles. Julia received approximately $64,000, or 44.4 
percent of the assets, and Tony received approximately $80,000, 
or 55.5 percent. 

The ultimate test for division of marital property in 
connection with the dissolution of a marriage is one of 
reasonableness. Mellor v. Mellor, 235 Neb. 361, 455 N.W.2d 
177 (1990). In our view, reasonableness in this case means an 
equal division of the marital estate, or as nearly equal as 
possible. 

The division of property by the trial court, exclusive of the 
disability pension, comports with the implied notion found in 
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Parker v. Parker, 1 Neb. App. 187, 492 N.W.2d 50 (1992), that 
in many dissolution proceedings, a reasonable division means 
an equal division of the marital estate, or as nearly equal as the 
evidence permits. 

Given the record before us, we hold that the trial court 
abused its discretion regarding the disability pension. In our 
view, a reasonable division of this pension means an equal 
division. By awarding Julia $300 per month of Tony’s city of 
Omaha pension “so long as he is entitled to draw the retirement 
pension,” the trial court deprived her of any benefit of future 
appreciation in the value of this pension and the security of 
receiving a present interest in the pension. See Kramer v. 
Kramer, 3 NCA 110 (1993). Therefore, we reverse that portion 
of the decree regarding the disability pension and remand the 
matter to the district court with directions to award Julia a 
50-percent interest in Tony’s disability pension. 

The trial court determined that neither party should be 
awarded alimony. The record is inadequate to establish that 
there was an abuse of discretion in the district court’s failure to 
award alimony in this case. 


Attorney Fees. 

The trial court ordered Tony to pay the sum of $3,000 toward 
Julia’s attorney fees. Julia contends that this amount is 
insufficient under the circumstances because Tony’s failure to 
disclose information substantially contributed to the high cost 
of her attorney fees and related expenses. 

The factors to consider in determining the value of legal 
services rendered by an attorney are set forth in Weber vy. 
Weber, 200 Neb. 659, 671, 265 N.W.2d 436, 443 (1978): 

The award of attorney’s fees involves consideration of 
such factors as the nature of the case, the amount involved 
in the controversy, the services actually performed, the 
results obtained, the length of time required for 
preparation of the case, the skill devoted to preparation 
and presentation of the case, the novelty and difficulty of 
the questions raised, and the customary charges of the bar 
for similar services. 

The awarding of attorney fees is a matter within the trial 
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court’s initial discretion, and while it is reviewed de novo on the 
record, it will not be disturbed on appeal in the absence of abuse 
of discretion. Ritter v. Ritter, 234 Neb. 203, 450 N.W.2d 204 
(1990); Busekist v. Busekist, 224 Neb. 510, 398 N.W.2d 722 
(1987). Under the circumstances of this case, the district court’s 
award of $3,000 is not an abuse of discretion. 

Julia requests this court to grant her attorney fees and costs 
incurred in connection with this appeal. Her counsel submitted 
an affidavit and motion for attorney fees, pursuant to Neb. Ct. 
R. of Prac. 9F (rev. 1992). See Kraft v. Paul Reed Constr. & 
Supply, 239 Neb. 257, 475 N.W.2d 513 (1991). Julia is awarded 
$1,000 for attorney fees and costs in connection with this 
appeal. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


JOHN Day CoMPANY, A NEBRASKA CORPORATION, APPELLANT, V. 
ALVINE & ASSOCIATES, INC., A NEBRASKA CORPORATION, 
APPELLEE. 

510 N.W.2d 462 


Filed July 6, 1993. No. A-91-1187. 


1. Demurrer: Pleadings. If from the facts stated in a petition it appears that the 
plaintiff is entitled to any relief, a general demurrer will not lie. 

2. Demurrer: Pleadings: Actions. When a petition contains more than one count 
and a general demurrer is directed against the entire pleading and is not limited 
to a particular count, if any count states a cause of action, such demurrer must 
be overruled. 

3. Contracts: Parties: Stipulations: Intent. In order for those not named as parties 
to a contract to recover thereunder as third-party beneficiaries, it must appear 
by express stipulation or by reasonable intendment that the rights and interests 
of such unnamed parties were contemplated and provision was made for them. 
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4. Contracts: Parties. The rights of a third-party beneficiary depend upon, and are 
measured by, the terms of the contract between the promisor and the promisee. 

5. Contracts: Parties: Liability. The right of a third party benefited by a contract to 
sue thereon rests upon the liability of the promisor, which must affirmatively 
appear from the language of the instrument when properly interpreted or 
construed, and liability so appearing cannot be extended or enlarged on the 
ground alone that the situation and circumstances of the parties justify or 
demand further or other liability. 

6. Contracts: Contractors and Subcontractors. In the absence of an otherwise 
binding agreement, express or implied, there is no privity of contract between a 
subcontractor and the property owner who negotiated the original agreement 
with the general contractor. 

. Regardless of which party tries to initiate a lawsuit against the 
other party, there is no privity of contract between a subcontractor and the 
property owner who negotiated the original agreement with the general 
contractor. 

8. Words and Phrases. A professional act or service is one arising out of a vocation, 
calling, occupation, or employment involving specialized knowledge, labor, or 
skill, and the labor or skill involved is predominantly mental or intellectual, 
rather than physical or manual. 

. Mechanical engineering design fits the definition of professional 

service. 

10. Contracts: Parties: Negligence: Liability. Professionals are not liable in 

negligence to third parties with whom they are not in privity of contract. 


Appeal from the District Court for Douglas County: 
DonaLp J. HAMILTON, Judge. Affirmed. 


James D. Buser, of Gaines, Mullen, Pansing & Hogan, for 
appellant. 


Thomas J. Guilfoyle, of Frost, Meyers, Guilfoyle & Govier, 
for appellee. 


CONNOLLY, HANNON, and MILLER-LERMAN, Judges. 


CONNOLLY, Judge. 

This appeal arises from the dismissal of the petition of the 
John Day Company (John Day), the appellant, seeking 
damages in contract and in tort from Alvine and Associates, 
Inc. (Alvine), the appellee. John Day had contracted with an 
architectural firm for the construction of a building, and the 
architectural firm had subcontracted with Alvine for 
mechanical engineering design services. John Day sued Alvine 
for damages resulting from a problem that developed after 
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completion of the building in the heating, ventilating, and 
air-conditioning system designed by Alvine. John Day sued in 
contract on the theory that it was a third-party beneficiary of 
the subcontract between the architectural firm and Alvine, and 
in tort on the theory that it was a third party to whom Alvine 
owed, and breached, a duty of care. The trial court sustained 
Alvine’s demurrer on grounds that John Day had failed to state 
acause of action in either contract or tort. We affirm. 


I. FACTS 

John Day contracted with How-Nelsen Associates 
(How-Nelsen) to provide architectural services for the design 
and construction of John Day’s building at 6263 Abbott Drive, 
Omaha, Douglas County, Nebraska. How-Nelsen 
subcontracted with Alvine to provide mechanical engineering 
design services in connection with the construction of the John 
Day building. Alvine prepared the specifications for the design 
and construction of the building’s heating, ventilating, and 
air-conditioning system (HVAC system), a “once through 
cooling system” in which well water would be pumped from the 
source, circulated through the system, and then injected into 
the ground after one pass through the system. Alvine’s design 
specifications called for the use of carbon steel piping to carry 
the well water through the system. 

Almost 1 year after the completion of the John Day building, 
it was discovered that the carbon steel pipes used in the HVAC 
system were corroding. A test of the well water used in the 
system revealed that the water had an excessively high chloride 
content. A metallurgical consulting service determined that the 
high chloride content of the well water was a major factor 
contributing to the corrosion of the entire carbon steel piping 
system. On the recommendation of the consulting service, John 
Day replaced the carbon steel piping with heavy plastic piping at 
acost of $22,828.83. 

John Day filed a petition claiming relief in both contract and 
tort. In claiming breach of contract, John Day alleged that it 
was the third-party beneficiary of the subcontract between 
How-Nelsen and Alvine and that Alvine’s failure to test the well 
water for corrosive agents before ordering the use of carbon 
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steel piping constituted a breach of its duty to John Day to 
provide proper, workmanlike, and professional mechanical 
engineering design services. In claiming professional 
negligence, the term used in the petition, John Day alleged that 
the failure of Alvine, a professional mechanical engineering 
firm, to conduct chemical tests of the well water in the process 
of designing the HVAC system constituted a breach of its duty 
to John Day to use the skill and knowledge ordinarily possessed 
by other professional mechanical engineers in good standing in 
Douglas County. John Day sought $22,828.83 in damages, plus 
“other damages,” interest, attorney fees, and costs. 

Alvine filed a demurrer in which it asserted that John Day 
had failed to state a cause of action because Alvine was not in 
privity of contract with John Day and did not owe John Day 
any legal duty. 

The order of the trial court stated that 

both Counts are based upon negligence: Count I is 
negligent performance of the contract, and Count II is [a] 
straight negligence action. Since there is no privity [of] 
contract, there is no duty on the part of [Alvine] to [John 
Day]. [John Day’s] petition does not state a cause of action 
against [Alvine], and therefore [John Day’s] petition 
should be dismissed. 

The trial court sustained Alvine’s demurrer and dismissed John 

Day’s petition. 


II. ASSIGNMENTS OF ERROR 
John Day assigns two errors which we summarize as follows: 
(1) The trial court erred in holding that both of John Day’s 
claims against Alvine were based on negligence, and (2) the trial 
court erred in holding that under a theory of professional 
negligence, a duty of care ran from Alvine to John Day only if 
there was privity of contract between those two parties. 


III. STANDARD OF REVIEW 
In ruling on a demurrer, the petition is to be construed 
liberally; if as so construed the petition states a cause of action, 
the demurrer is to be overruled. Matheson v. Stork, 239 Neb. 
547, 477 N.W.2d 156 (1991). 
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IV. ANALYSIS 

“ ‘Tf from the facts stated in the petition it appears that the 
plaintiff is entitled to any relief, a general demurrer will not 
lie” ” Central Nebraska Public Power and Irrigation District v. 
Walston, 140 Neb. 190, 202, 299 N. W. 609, 615 (1941). “[W]hen 
@ petition contains more than one count, and a general 
demurrer is directed against the entire pleading, and is not 
limited to a particular count, if any count states a cause of 
action, such demurrer must be overruled.” A/exander v. 
Thacker, 30 Neb. 614, 618, 46 N.W. 825, 826 (1890). Thus, if 
either of John Day’s claims for relief stated a cause of action, 
then the trial court erred in sustaining Alvine’s demurrer. 


1. THIRD-PARTY BENEFICIARY 

In finding that both of John Day’s claims for relief sounded 
in tort, the trial court rejected John Day’s argument that it was a 
third-party beneficiary to the subcontract between How-Nelsen 
and Alvine. 

In School District v. Thomas, 51 Neb. 740, 71 N.W. 731 
(1897), the Nebraska Supreme Court was confronted with the 
following scenario: The school district of Beatrice hired W.C. 
Smith to build two schoolhouses. Smith abandoned the 
contract and absconded. Completion of the project was 
assumed by his sureties. The project was completed, and 
Thomas, a subcontractor on the project, asserted that he was a 
third-party beneficiary of the contract between the school 
district and the general contractor. Accordingly, he sued the 
school district for sums due him for his work on the project. 
The Supreme Court rejected Thomas’ argument: 

It is also argued that the rule “Where a party makes a 
promise to another for the benefit of a third person, such 
third person may avail himself of the promise and bring an 
action thereon . . .” is applicable and may be invoked by 
[Thomas] as against the school district. There were no 
portions or elements of the contract between Smith, the 
original contractor, and the district which . . . contain any 
promise by the district, made for the benefit of the 
subcontractor, on which he would be entitled to institute a 
suit against the district; hence the doctrine to which 
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reference has been made is of no force here. 
Id. at 743, 71 N.W. at 732. 

The Supreme Court recently reiterated and elaborated on the 
proposition that one is a third-party beneficiary of a contract 
only if the other parties entered into the contract for the 
purpose of benefiting the third party. In order for those not 
named as parties to the contract to recover thereunder as 
third-party beneficiaries, it must appear by express stipulation 
or by reasonable intendment that the rights and interests of such 
unnamed parties were contemplated and provision was made 
for them. See Properties Inv. Group yv. Applied 
Communications, 242 Neb. 464, 495 N.W.2d 483 (1993). The 
rights of a third-party beneficiary depend upon, and are 
measured by, the terms of the contract between the promisor 
and the promisee. Jd. The right of a third party benefited by a 
contract to sue thereon rests upon the liability of the promisor, 
which must affirmatively appear from the language of the 
instrument when properly interpreted or construed, and 
liability so appearing cannot be extended or enlarged on the 
ground alone that the situation and circumstances of the parties 
justify or demand further or other liability. Jd. 

The pleadings in this case make no mention of provisions in 
the subcontract between How-Nelsen and Alvine concerning 
the rights or interests of John Day. Alvine did not agree to 
design the HVAC system for the benefit of John Day. Alvine 
performed its service for the benefit of How-Nelsen. John Day 
was mistaken in characterizing itself as a third-party 
beneficiary of the subcontract between How-Nelsen and 
Alvine. The trial court was correct in rejecting that argument. 


2. PROFESSIONAL NEGLIGENCE 


(a) No Privity 

In the absence of an otherwise binding agreement, express or 
implied, there is no privity of contract between a subcontractor 
and the property owner who negotiated the original agreement 
with the general contractor. See Boyd v. Benkelman Public 
Housing Authority, 188 Neb. 69, 195 N.W.2d 230 (1972). John 
Day argues that this proposition of law does not apply to the 
case before us because in Boyd it was the subcontractor who 
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had tried to sue the property owner, while in this case it is the 
property owner, John Day, who wants to sue the subcontractor, 
Alvine. That distinction is irrelevant. Regardless of which party 
tries to initiate a lawsuit against the other party, there is no 
privity of contract between a subcontractor and the property 
owner who negotiated the original agreement with the general 
contractor. 


(b) No Liability Without Privity 

The crux of John Day’s argument is that there can be liability 
to athird party for professional negligence even though there is 
no privity of contract between the defendant and the third 
party. John Day offers authority from other jurisdictions to 
support this proposition. 

The Nebraska Supreme Court has held that barring proof of 
fraud or other extraordinary facts, lawyers and accountants are 
liable for negligence only to their clients, with whom they are in 
privity of contract, and not to third parties. See, Citizens Nat. 
Bank of Wisner v. Kennedy & Coe, 232 Neb. 477, 441 N.W.2d 
180 (1989); Landrigan v. Nelson, 227 Neb. 835, 420 N.W.2d 313 
(1988); Ames Bank v. Hahn, 205 Neb. 353, 287 N.W.2d 687 
(1980). The Supreme Court also has applied this rule of law to 
cases involving architects. See Overland Constructors vy. 
Millard School Dist. ,220 Neb. 220, 369 N.W.2d 69 (1985). 

Overland Constructors provides a_ description of 
professional service that bears on the instant case: “ ‘A 
professional act or service is one arising out of a vocation, 
calling, occupation, or employment involving specialized 
knowledge, labor, or skill, and the labor or skill involved is 
predominantly mental or intellectual, rather than physical or 
manual.’ ” Id. at 229, 369 N.W.2d at 75. The court went on to 
recognize architects, lawyers, doctors, accountants, and 
investment advisers as providers of professional services. 

While we find no Nebraska case holding that mechanical 
engineers fit into the professional class described in Overland 
Constructors, we rely on two considerations in finding that 
mechanical engineers are professionals for purposes of 
determining their duty of care to third parties. First, the 
occupation involves specialized knowledge and skill that is 
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predominantly intellectual; particularly in the case of designing 
something like an HVAC system. For purposes of determining 
professional status and duty of care, we find no meaningful 
difference between architectural design and mechanical 
engineering design. Second, in its petition, John Day referred to 
Alvine as a “professional mechanical engineering firm” and 
sought negligence damages on grounds that Alvine had 
breached its duty to John Day to use the skill and knowledge 
ordinarily possessed by other professional mechanical 
engineers. Obviously, John Day views Alvine as a provider of 
professional services, and we concur in that view. We find that 
mechanical engineering design fits the definition of 
professional service set out in Overland Constructors. 

Again, in Nebraska, absent proof of fraud or some other 
extraordinary facts that would override the general rule, 
professionals are not liable in negligence to third parties with 
whom they are not in privity of contract. 

John Day is not arguing fraud or any other extraordinary 
facts. John Day’s argument is that the Nebraska Supreme 
Court has not ruled on the specific issue of whether mechanical 
engineers are liable in negligence to third parties with whom 
they are not in privity of contract. Therefore, John Day argues, 
this is a case of first impression in which this court is free to 
consider and apply rationales from other Jurisdictions in 
rendering its decision. 

Regardless of what other jurisdictions have held, this court is 
bound by Nebraska Supreme Court precedent, and we find that 
Nebraska Supreme Court precedent has evolved in a direction 
that clearly indicates that professionals as defined in Overland 
Constructors are not liable in negligence to third parties with 
whom they are not in privity of contract. 


V. CONCLUSION 

John Day’s claim for relief in contract was invalid because 
John Day was not a third-party beneficiary of the subcontract 
between How-Nelsen and Alvine. John Day’s claim for relief in 
tort was invalid because Alvine owed no duty of professional 
care to John Day, a third party not in privity of contract with 
Alvine for the latter’s professional services. Both of John Day’s 
theories of recovery were invalid. We find nothing to save the 
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petition from the finding that John Day failed to state a cause 
of action. Therefore, we affirm the judgment of the trial court 
sustaining Alvine’s demurrer and dismissing John Day’s 
petition. 

AFFIRMED. 


Mary L. BROwN, APPELLEE AND CROSS-APPELLANT, V. TODDC., 
HANSEN AND CHARLES HANSEN, APPELLANTS AND 
CROSS-APPELLEES. 
510N.W.2d 473 


Filed July 6, 1993. No. A-91-1233. 


1. Motions for New Trial: Appeal and Error. The standard of review of an order 
granting a new trial is whether the trial court abused its discretion. A motion for 
new trial should be granted only where there is error prejudicial to the rights of 

- the unsuccessful party. 

2. Pretrial Procedure: Rules of the Supreme Court: Expert Witnesses. Under the 
rules of discovery, there is a continuing duty to supplement prior responses to 
interrogatories regarding expert witnesses. 

3. Pretrial Procedure: Rules of the Supreme Court. While Norquay v. Union 
Pacific Railroad, 225 Neb. 527, 407 N.W.2d 146 (1987), can be read as 
authorizing the sanction of exclusion when a party’s failure to abide by the rules 
of discovery results in the other party’s detriment, that sanction is not 
mandatory. 

4. Pretrial Procedure: Expert Witnesses. In determining whether to exclude 
testimony of an expert witness called by a party who has failed to comply with a 
request for discovery, the trial court should consider the explanation, if any, for 
the party’s failure to respond, or respond properly, to a request for discovery 
concerning an expert witness; importance of the expert witness’ testimony; 
surprise to the party seeking preclusion of the expert's testimony; needed time to 
prepare to meet the testimony from the expert; and the possibility of a 
continuance. 

5. Pretrial Procedure: Time. Continuance is ordinarily the proper method for 
dealing with a claim that there has been a failure to disclose ina timely manner. 
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6. Directed Verdict. A trial court should direct a verdict as a matter of law only 
when the facts are conceded, undisputed, or such that reasonable minds can 
draw but one conclusion from the evidence. 


Appeal from the District Court for Lancaster County: 
BERNARD J. McGinn, Judge. Reversed and remanded with 
directions. 


Michael A. England and Stephen L. Ahl, of Wolfe, 
Anderson, Hurd, Luers & Ahl, for appellants. 


Patrick W. Healey, of Healey Wieland Law Firm, for 
appellee. 


SIEVERS, Chief Judge, and IRwin and WRIGHT, Judges. 


IRwIN, Judge. 

This appeal challenges the propriety of the district court’s 
sustaining of a motion for new trial. The action, arising out of 
an automobile accident, was tried to a jury and resulted in a 
verdict in favor of the defendants-appellants, Todd C. Hansen 
and Charles Hansen. Plaintiff-appellee, Mary L. Brown, filed 
a motion for judgment notwithstanding the verdict or for anew 
trial. The district court sustained her motion for a new trial. 

Appellants claim that the district court erred in sustaining 
Brown’s motion for new trial and in overruling appellants’ 
motion to reopen motion for judgment notwithstanding the 
verdict or for a new trial for the submission of additional 
evidence. 

Brown, in her cross-appeal, asserts that the district court 
erred in overruling her motion for directed verdict on liability 
made at the conclusion of the evidence and her motion for 
judgment notwithstanding the verdict. 


STANDARD OF REVIEW 

The standard of review of an order granting a new trial is 
whether the trial court abused its discretion. Kumar v. Douglas 
County, 234 Neb. 511, 452 N.W.2d 21 (1990); Commerce Sav. 
Scottsbluff v. F.H. Schafer Elev., 231 Neb. 288, 436 N.W.2d 
151 (1989). A motion for new trial should be granted only where 
there is error prejudicial to the rights of the unsuccessful party. 
Id. Unless such error appears, a party who has sustained the 
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burden and expense of trial, and who has succeeded in securing 
a verdict on the facts in issue, has a right to keep the benefit of 
that verdict. Id. 


. FACTS 

As stated above, this appeal arises out of an automobile 
accident that occurred on Sunday, February 25, 1990, at 
approximately 9:45 a.m. On that date, Mary L. Brown was a 
passenger in a 1990 Dodge Caravan which was being driven by 
her husband in the northbound lane of Salt Valley Roadway in 
Lincoln, Nebraska. Salt Valley Roadway in the area of the 
accident is a relatively new, essentially flat north-south 
two-lane hard-surfaced concrete road with wide hard-surfaced 
shoulders and grass shoulders beyond. The weather was cold, 
but the roadways were clear. As the van proceeded north, 
appellants’ southbound 1977 Pontiac Trans Am came across 
the centerline into the northbound lane. The van’s driver veered 
to the right to avoid being hit by the Trans Am, but the Trans 
Am collided with the driver’s side of the van. After that 
collision, the Trans Am swerved to the west side of the road and 
then back into the northbound lane and struck a Honda 
automobile nearly head on. 

Shortly after the accident, defendant Todd C. Hansen 
(Hansen), age 17 years at the time and a student at Milford High 
School, was interviewed by an investigating police officer. 
Hansen stated that he must have fallen asleep or blacked out 
prior to the collision. The officer found no indication that 
Hansen was under the influence of any drugs or alcohol. 

Hansen had gone to bed between 10:30 and midnight the 
night before. He awoke at 8:30 a.m., and after he showered and 
ate breakfast, he left for church, which was located at Highway 
2 and Old Cheney Road in Lincoln. Hansen remembered 
leaving home in Milford and the drive to Lincoln to the 
intersection of Salt Valley Roadway and West Van Dorn. He 
remembered seeing a 55-m.p.h. speed limit sign a short distance 
south of the intersection. That sign marked a change in the 
speed limit from 45 m.p.h. to 55 m.p.h., and he accelerated 
after he passed the sign. Hansen remembered striking 
something (he did not remember hitting the van), sliding into 
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the oncoming traffic lane, and colliding with the Honda. 

Hansen’s parents stated that their son was adopted and that 
they had not been provided with any family medical history 
regarding his birth parents. They said that Hansen had 
experienced some unusual sleep-related incidents when he was 
younger. More recently, Hansen had exhibited a condition 
known as sleep drunkenness, which means that it sometimes 
took 35 to 45 minutes for him to completely wake up in the 
morning. Hansen claims that since the accident, he has 
experienced other symptoms of a sleep disorder. On one 
occasion after the accident, Hansen got up in the morning, took 
a shower, got dressed, and then went back to bed. Since the 
accident, he has fallen asleep on several occasions when riding 
in the car with his parents. 

Hansen was examined on November 1, 1990, by Dr. Robert 
E. Steg, a neurologist who specializes in clinical 
neurophysiology and sleep disorders medicine. Dr. Steg took 
Hansen’s medical history, which included a history of 
hypersomnolence in his early childhood. Dr. Steg performed a 
physical examination and ordered a special type of examination 
known as a multiple sleep latency test. From the latter test, Dr. 
Steg concluded that Hansen had idiopathic central nervous 
system hypersomnolence, which is a pathologic degree of 
daytime sleepiness, in which a person is difficult to arouse in the 
morning, and after awakening, the person may experience 
“sub-wakefulness which is a half-awake, half-asleep condition 
where they may do some automatic behavior which may or may 
not be correct.” “Idiopathic” means a condition with an 
unknown cause, “hyper” means more than usual, and 
“somnolence” is a term for sleepiness. It is common for a 
person with this condition to fall asleep instantly, and without 
warning, at inappropriate times. These episodes are called sleep 
attacks. 

On August 13, 1990, defendants had served answers to 
Brown’s interrogatories, which included: 

{Interrogatory No. 17:] Identify each person defendant 
or defendant’s attorney may call as an expert witness at the 
trial in this proceeding, and with respect to each such 
expert witness state separately. 
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a. The subject matter on which the expert is expected to 
testify. 

b. The substance of the facts and opinions to which the 
expert is expected to testify. 

c. Asummary of the grounds for each opinion. 

ANSWER: Experts have not yet been selected, and at 
the time they are this answer will be supplemented. 

In defendants’ pretrial conference memorandum of October 
25, 1990, Dr. Steg had been listed as one of the witnesses. 

The case came on for jury trial July 12, 1991. Evidence on the 
first day of trial consisted primarily of testimony by plaintiff. 
Defendants, in their opening statement, had indicated that they 
intended to call Dr. Steg as an expert witness. On the second day 
of trial, July 15, plaintiff filed a motion in limine, asking the 
court for an order that defendants could not call any witnesses 
as experts nor ask questions calling for the expert opinions of 
any witnesses. Plaintiff’s reason for requesting this order was 
that 

defendants’ responses to the interrogatories propounded 
by plaintiff to defendants did not identify or disclose any 
experts intended to be used by defendants and did not 
respond to proper interrogatory questions about expert 
witnesses; that defendants although having a duty todo so 
did not seasonably supplement their interrogatory 
responses as to experts. 
(Emphasis omitted.) Brief for appellee at 20. 

Defendants’ attorney argued that Dr. Steg’s identity had been 
disclosed in defendants’ pretrial conference memorandum 
submitted at the pretrial conference held on October 25, 1990. 
Defendants’ attorney stated that he discussed the thrust of Dr. 
Steg’s testimony with plaintiff’s attorney at the pretrial 
conference. Plaintiff’s attorney denied any recollection of such 
a discussion. Defendants’ attorney asked that if the court was 
inclined to grant plaintiff’s motion in limine, the court continue 
the trial until the next term to allow plaintiff’s attorney to 
depose Dr. Steg. The court overruled the motion to strike, 
conditioned upon defendants’ attorney’s providing a copy of 
Dr. Steg’s report to plaintiff’s attorney. In addition, the court 
stated that if plaintiff’s attorney determined that it was 
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necessary to depose the doctor, a continuance would be granted 
“for as long as it would take for you to-accomplish that 
deposition.” Defendants were ordered to give plaintiff a copy of 
Dr. Steg’s report, to supplement their responses to plaintiff’s 
interrogatories, and also to comply with the continuing duty to 
supplement responses to the interrogatories. Plaintiff’s counsel 
did not inform the court that he desired a continuance, but, 
rather, he entered a continuing objection to any opinion 
question that might be asked of Dr. Steg. 

On July 17, after defendants’ other witnesses had been 
called, but before Dr. Steg’s testimony, plaintiff presented a 
further motion in limine, objecting to any expert testimony 
from Dr. Steg for the reason of failure until during the course of 
the trial to furnish any response to interrogatories regarding 
expert testimony. The court overruled part of the motion, but 
sustained the part of the motion which allowed plaintiff to have 
a continuing objection to each opinion question to Dr. Steg. 

The jury found in favor of defendants. Plaintiff 
subsequently filed a motion for judgment notwithstanding the 
verdict or, in the alternative, for a new trial. Plaintiff argued 
that there was insufficient evidence to support the verdict and 
that she had been deprived of a fair trial because defendants’ 
attorney had failed to properly supplement the answers to 
plaintiff’s interrogatories regarding Dr. Steg’s identity and the 
substance and supporting grounds for his testimony and 
opinions. 

The district court held that “plaintiff’s motion for judgment 
notwithstanding or new trial is sustained for the reasons stated 
in paragraphs 2, 3, 4, 5, 6 and 7 of said motion.” Those reasons 
were: 

2. Error of law occurring at the trial. 

3. Irregularity in the proceedings. 

4. Orders and abuse of discretion whereby plaintiff was 
prevented from having a fair trial. 

5. The verdict and decision are not sustained by 
sufficient evidence. 

6[.] The verdict and decision are contrary to law. 

7. Error in permitting over plaintiff’s objection alleged 
expert opinion testimony although defendant [allegedly] 
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did not prior to trial disclose the required information as 
to expert opinions and the basis and grounds thereof and 
failed to seasonably respond to and supplement responses 
in regard to experts as to 

a. The subject matter on which the expert is expected to 
testify. 

b. The substance of the facts and opinions to which the 
expert is expected to testify. 

c. Asummary of the grounds for each opinion. 

After the motion for judgment notwithstanding the verdict 
or for a new trial was argued and submitted, defendants’ 
attorney took a deposition of Terry Dougherty, an attorney 
who was counsel for the occupants of the Honda in a separate 
action against defendants. Defendants’ attorney moved to 
reopen the motion for judgment notwithstanding the verdict or 
for anew trial and offered the Dougherty deposition. The court 
overruled defendants’ motion to reopen as untimely. The 
deposition and a June 3, 1991, letter from attorney Dougherty, 
which letter had attached to it copies of Dr. Steg’s letter and 
report, were submitted as defendants’ offer of proof regarding 
plaintiff’s attorney’s pretrial knowledge of Dr. Steg’s identity 
and the foundation and substance of his anticipated testimony. 
Plaintiff does not deny receipt of copies of Dr. Steg’s letter and 
report enclosed with attorney Dougherty’s June 3 letter, but she 
contends that the report does not fully disclose the subject 
matter of the expected testimony. 


DISCUSSION 

The Nebraska Discovery Rules provide for, among other 
things, discovery of expert witnesses and their expected 
testimony. In addition, under the rules of discovery, there is a 
continuing duty to supplement prior responses to 
interrogatories regarding expert witnesses. Neb. Ct. R. of 
Discovery 26 (rev. 1992) reads: 

Rule 26. General Provisions Governing Discovery. 


(b) Scope of Discovery. Unless otherwise limited by 
order of the court in accordance with these rules, the scope 
of discovery is as follows: 
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(A)@) A party may through interrogatories require any 
other party to identify each person whom the other party 
expects to call as an expert witness at trial, to state the 
subject matter on which the expert is expected to testify, 
and to state the substance of the facts and opinions to 
which the expert is expected to testify and a summary of 
the grounds for each opinion. 


(e) Supplementation of Responses. A party who has 
responded to a request for discovery with a response that 
was complete when made is under no duty to supplement 
his or her response to include information thereafter 
acquired, except as follows: 

(1) A party is under a duty seasonably to supplement his 
or her response with respect to any question directly 
addressed to 


(B) the identity of each person expected to be called as 
an expert witness at trial, the subject matter on which he or 
she is expected to testify, and the substance of his or her 
testimony. 

The Nebraska Supreme Court stated in Norquay v. Union 
Pacific Railroad, 225 Neb. 527, 537-38, 407 N.W.2d 146, 154 
(1987): 

Under Rule 26(e)(1)(B), there is an explicit duty 
seasonably to supplement a response to a request for 
discovery (here, a response to an interrogatory) directed 
toward identity of an expert witness expected to be called 
at trial, the subject matter of expected testimony from 
such expert, and the substance of the expert witness’ 
expected testimony. As a consequence of Rule 26(e) and 
within the purview of that rule, a litigant has the right to 
have interrogatories answered and the duty to supplement 
answers previously given in response to an adversary’s 
interrogatories, which is a continuing duty to supplement 
prior responses. 

See, also, Zarp v. Duff, 238 Neb. 324, 470 N.W.2d 577 (1991). 
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Defendants in this case did not comply with the above-stated 
rule of discovery. 

A purpose of the discovery process is exploration of all 
available and properly discoverable information to 
narrow the fact issues in controversy so that a trial may be 
an efficient and economical resolution of a dispute. . 
Also, the discovery process provides adequate pretrial 
preparation as a basis for an informed cross-examiner and 
informative cross-examination. Further, the discovery 
process enables litigants to prepare for a trial without the 
element of an opponent’s tactical surprise, a circumstance 
which might lead to a result based more on counsel’s legal 
maneuvering than on the merits of the case. ... 

As aresult of Neb. Ct. R. of Disc. 26(b)(4)(A)(i) (rev. 
1983), the liberal discovery of potential testimony of an 
expert witness is not merely for convenience of the court 
and litigants, but exists to make the task of the trier of fact 
more manageable by means of an orderly presentation of 
complex issues of fact. 

(Citations omitted.) Norquay, 225 Neb. at 536-37, 407 N.W.2d 
at 153. 

While Norquay can be read as authorizing the sanction of 
exclusion when a party’s failure to abide by the rules of 
discovery results in the other party’s detriment, that sanction is 
not mandatory. In Nixon v. Harkins, 220 Neb. 286, 369 N.W.2d 
625 (1985), the trial court refused to grant the sanction of 
exclusion where the complaining counsel had been aware of the 
identity of the expert witness for the other side prior to the start 
of trial. The Supreme Court found no error in the receipt of 
evidence presented by and through the expert. Significant was 
the fact that the appellants had made no showing that their 
preparation for trial was hampered by the timing of the 
disclosure and that no request for a continuance was made at 
trial on that ground. 

In determining whether to exclude testimony of an expert 
witness called by a party who has failed to comply with a 
request for discovery, the trial court should consider the 
explanation, if any, for the party’s failure to respond, or 
respond properly, to a request for discovery concerning an 
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expert witness; importance of the expert witness’ 
testimony; surprise to the party seeking preclusion of the 
expert’s testimony; needed time to prepare to meet the 
testimony from the expert; and the possibility of a 


continuance. 
Norquay, 225 Neb. at 540, 407 N.W.2d at 155. 
When a party has failed to . . . make supplemental 


responses required under Rule 26(e)(1)(B) of the Nebraska 
Court Rules of Discovery, and such noncomplying party 
calls an expert witness to offer testimony within the scope 
of the interrogatory in question, the adverse party must 
object to . . . testimony of an expert witness testifying 
about a previously undisclosed but discoverable matter 
sought to be disclosed by the interrogatory in question. If 
the court, over objection, allows such expert witness to 
testify, notwithstanding nondisclosure before trial, when 
appropriate the adverse party must move to strike the 
expert witness’ testimony, request a continuance to give 
the surprised adversary an opportunity to investigate 
further and secure rebuttal evidence, or, under certain 
circumstances, move for a mistrial. 

Norquay, 225 Neb. at 541-42, 407 N.W.2d at 156. See, also, 

Zarp, supra. 

Continuance is ordinarily the proper method for dealing 
with a claim that there has been a failure to disclose in a timely 
manner. Kane v. Parry, 24 Conn. App. 307, 588 A.2d 227 
(1991); Rullo v. General Motors Corporation, 208 Conn. 74, 
543 A.2d 279 (1988). See, Whitney v. Buttrick, 376 N.W.2d 274 
(Minn. App. 1985); State v. Higginbotham, 110 Wis. 2d 393, 
329 N.W.2d 250 (Wis. App. 1982); Gerhardt v. D.L.K., 327 
N.W.2d 113 (N.D. 1982). 

Although a motion to strike and a continuing objection were 
both made by plaintiff, plaintiff was also offered a continuance 
to depose the expert witness. Plaintiff’s counsel in the instant 
case declined the court’s offer of a continuance and made no 
attempt to depose Dr. Steg. Plaintiff declined the continuance 
by the renewal of her continuing objection to Dr. Steg’s 
testimony as regarded his opinion and, thus, waived her right to 
complain about surprise. See Cox v. New England Tel. & Tel. 
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Co., 414 Mass. 375, 607 N.E.2d 1035 (1993) (plaintiff argued 
that defendant’s failure to make timely response to discovery 
requests required exclusion of defense witness’ testimony, but 
the testimony was ruled admissible where plaintiff could have 
but did not ask judge for time to prepare cross-examination and 
did not take other steps following late receipt of discovery 
materials.) See, also, Nixon, supra (no error in receipt into 
evidence of a report where there was no showing that 
preparation for trial was hampered by failure of other party to 
list the report on pretrial order and where no request was made 
for acontinuance); Werner v. Dept. of Public Welfare, 109 Pa. 
Commw. 134, 530 A.2d 1004 (1987) (expert testimony properly 
admitted where claimants failed to demonstrate prejudice from 
allegedly untimely disclosure of expert’s identity and opinion 
and where claimants failed to request continuance). 

Plaintiff did not move for a mistrial before the matter was 
submitted to the jury. Plaintiff had the opportunity to remedy 
the surprise which she alleged; she declined that opportunity 
and therefore cannot now be heard to complain of surprise. 
Plaintiff cannot fail to remedy the alleged prejudice and then, 
after the jury verdict is announced, be entitled to a new trial. In 
addition, there was never a showing by plaintiff that she was 
actually prejudiced by the failure of defendant to seasonably 
supplement the answers to interrogatories, for example, that 
she would have introduced more or different evidence or 
cross-examined Dr. Steg differently, had timely answers been 
provided. Finally, plaintiff evidently had more information 
than she admitted to having regarding Dr. Steg’s identity and his 
report. The deposition of attorney Dougherty would have 
established that plaintiff knew of Dr. Steg, his report, and the 
sleep latency test results over a month before trial. 

We find that plaintiff’s motion for a new trial was 
improvidently granted. We reverse, and remand with directions 
to reinstate the verdict of the jury. Our holding in this case is in 
no manner a condonation of the failure of defendants to meet 
their obligation under the rules of discovery to supplement their 
responses to plaintiff’s interrogatories. 
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CROSS-APPEAL 

In her cross-appeal, plaintiff contends that the district court 
erred in overruling her motion for directed verdict on liability. 

A trial court should direct a verdict as a matter of law only 
when the facts are conceded, undisputed, or such that 
reasonable minds can draw but one conclusion from the 
evidence. See Baker v. St. Paul Fire & Marine Ins. Co., 240 
Neb. 14, 480 N.W.2d 192 (1992). The party against whom the 
motion is directed is entitled to have every controverted fact 
resolved in his or her favor and to have the benefit of every 
inference which can reasonably be drawn from the evidence. 
See id. If there is any evidence which will sustain a finding for 
the party against whom the motion is made, the case may not be 
decided as a matter of law. Jd. A directed verdict is proper only 
when reasonable minds cannot differ and can only draw one 
conclusion from the evidence. Kozeny v. Miller, 243 Neb. 402, 
499 N.W.2d 75 (1993). A trial court should only direct a verdict 
as a matter of law when the facts are conceded or undisputed. 
Id. 

The issue of negligence was properly submitted to the jury, 
and plaintiff’s assignment of error on cross-appeal that the trial 
court erred in overruling her motion for directed verdict has no 
merit. She also assigns as error, but does not discuss, her 
contention that the trial court erred in overruling her motion 
for judgment notwithstanding the verdict. To be considered by 
an appellate court, an error must be assigned and also discussed 
in the brief of one claiming that prejudicial error has occurred. 
See Carlson v. Zellaha, 240 Neb. 432, 482 N.W.2d 281 (1992). 

REVERSED AND REMANDED WITH DIRECTIONS. 
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IN RE APPLICATIONS A-17004, A-17005, A-17006, A-17007, 
A-17008, AND A-17009 OF THE CENTRAL PLATTE NATURAL 
RESOURCES DISTRICT. 


CENTRAL PLATTE NATURAL RESOURCES DISTRICT, APPELLEE AND 


CROSS-APPELLEE, V. STATE OF WYOMING, APPELLANT, CENTRAL 


NEBRASKA PUBLIC POWER AND IRRIGATION DISTRICT, APPELLEE 


10. 


11. 


AND CROSS-APPELLANT, AND LOWER PLATTE NORTH NATURAL 
RESOURCES DISTRICT ET AL., APPELLEES. 
512 N.W.2d 392 


Filed July 6, 1993. No. A-92-664. 


Waters: Words and Phrases. Generally, the term “instream appropriation” 
means the undiverted application of the waters of a natural stream within or 
bordering upon the state for recreation or fish and wildlife purposes. 

Waters. All appropriations for water must be for a beneficial purpose. 

. The instream use of water for recreation or fish and wildlife is 
considered a beneficial use of water. 

Waters: Natural Resources Districts. An instream appropriation may be 
obtained only by a natural resources district or the Game and Parks Commission 
and only for the amount of water necessary for recreation or fish and wildlife. 
Administrative Law: Waters: Appeal and Error. The proper standard of review 
for an appellate court to follow in cases involving appeals from the Department 
of Water Resources under the provisions of Neb. Rev. Stat. § 46-210 (Cum. 
Supp. 1992) is to search only for errors appearing in the record, i.e., to 
determine whether the judgment conforms to law, is supported by relevant 
evidence, and is not arbitrary, capricious, or unreasonable. 

Waters: Words and Phrases. Unappropriated water is that water which is 
available for appropriation because it is not subject to an existing appropriation 
right. 

Trial: Expert Witnesses. Determining the weight that should be given to expert 
testimony is uniquely the province of the fact finder. 

Waters. Underlying Nebraska’s prior appropriation system are the principles (1) 
that all water will be used for beneficial uses and only that much which is actually 
needed for such beneficial uses shall be applied and (2) that in times of shortages, 
those with senior rights will be given their full allotted use of the water before any 
junior or subordinate right holders are allowed to take water from the particular 
source of supply. 

Administrative Law. Under Neb. Rev. Stat. § 84-914(5) (Reissue 1987), the 
Director of Water Resources may utilize his experience, technical competence, 
and specialized knowledge in the evaluation of the evidence presented to him. 
Waters. The doctrine of prior appropriation is applicable to instream flow 
appropriations and requires the Director of Water Resources to evaluate those 
applications in the context of the prior appropriation doctrine. 

Administrative Law: Presumptions. Those serving as adjudicators in 
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administrative proceedings serve with the presumption of honesty and integrity. 


Appeal from the Department of Water Resources. 
Affirmed. 


Dennis C. Cook, Senior Assistant Wyoming Attorney 
General, and Donald M. Gerstein; Lawrence J. Wolfe, of 
Holland & Hart; and James W. Hewitt for appellant. 


James E. Doyle IV, of Cook, Wightman & Doyle, for 
appellee Central Platte Natural Resources District. 


Michael C. Klein, of Anderson, Klein, Peterson & Swan, for 
appellee Central Nebraska Public Power and Irrigation 
District. 


George E. Svoboda, of Sidner, Svoboda, Schilke, Thomsen, 
Holtorf & Boggy, for appellee Lower Platte North Natural 
Resources District. 


Glen A. Murray for appellees National Audubon Society 
and Nebraska Chapter of the Sierra Club. 


SIEVERS, Chief Judge, and HANNON and IRwiIn, Judges. 


IrRwIn, Judge. 

This is a direct appeal by the State of Wyoming (Wyoming) 
pursuant to Neb. Rev. Stat. § 46-210 (Cum. Supp. 1992) froma 
July 2, 1992, order of Nebraska’s Director of Water Resources 
(Director), in which order the Director approved instream flow 
applications by Central Platte Natural Resources District 
(Central Platte NRD). 

In its assignments of error, Wyoming claims that (1) the 
Director’s determination that unappropriated water is available 
for the requested flows was made in excess of his statutory 
authority, was based on unlawful procedure, is unsupported by 
competent and relevant evidence, and is arbitrary and 
capricious; (2) the Director’s determination that there is an 
absence of evidence in the record indicating that senior water 
rights would be affected amounts to a showing that Central 
Platte NRD failed in its evidentiary burden; (3) the Director 
disregarded statutory requirements and relied upon 
incompetent evidence in finding that the applications are in the 
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public interest; and (4) the Director’s refusal to subpoena Dr. 
Ann Bleed to testify or to disqualify her from participating in 
the hearing, or both, denied the objectors their right to a fair 
hearing. 


I. FACTS 
On July 25, 1990, Central Platte NRD filed six applications 
for permits to appropriate water for instream flows in the 
Platte River. In his order, the Director summarized the 
applications as follows: 
Together, the six applications seek the State’s authority for 
Central Platte to maintain certain river flows in a reach of 
the Platte River generally extending between Lexington 
and Columbus. The ultimate objective is to maintain 
habitat for five bird species. Except for sandhill cranes, all 
have been officially designated as threatened or 
endangered. [It is not required that fish or wildlife be 
threatened or endangered to be the subject of an instream 
flow application.] Flows specified in each application 
would either be a factor in providing bird habitat in the 
Platte valley or be a factor in providing habitat for food 
sources consumed by the birds. Each application and 
accompanying materials specified certain flows and river 
reaches. Particular species and other information were 
also identified. With one exception, each application 
specifies several time intervals. 
Application A-17004 sought a year-round appropriation to 
maintain fish (such as sand shiner, plains killifish, and flathead 
minnow) as a food supply for least terns and to maintain 
macroinvertebrates as a food supply for piping plovers. 
Applications A-17005 and A-17006 sought winter flows to 
maintain food sources for bald eagles. Applications A-17007, 
A-17008, and A-17009 sought late-winter flows to initiate 
wet-meadow activity and sought spring and fall flows to 
maintain habitat for migrating sandhill cranes and whooping 
cranes. The accompanying chart, which was attached to the 
Director’s order, is included on the following pages to assist the 
reader. 
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APPLI- TIME 
CATION PERIOD 
A-17004a Jan. 1 — June 23 


b June24—- Aug. 22 


c Aug.23—-Dec.31 


A-17005a Jan. 1—Feb. 25 


b Dec. 10— Dec. 31 


A-17006a Jan. 1—Feb. 25 


b_ Dec. 10— Dec. 31 


A-17007a_ Feb. 15 — Feb. 28 
b= Mar. 1 — Mar. 31 


ce Oct.1—Oct. 11 


A-17008a Apr. 1—Apr. 14 
b= Apr. 15—May3 


c Oct. 12—Nov. 10 


A-17009 = Apr. 1—Apr. 14 


*In cubic feet per second (cfs) 


PURPOSE 
Maintain Fish/Macroinverte- 
brates as Food Sources 
Maintain Fish/Macroinverte- 
brates as Food Sources 
Maintain Fish/Macroinverte- 
brates as Food Sources 


Maintain Fish/ Waterfowl as 
Food Sources 

Maintain Fish/Waterfowl as 
Food Sources 


Maintain Fish/ Waterfowl as 
‘Food Sources 

Maintain Fish/ Waterfowl as 
Food Sources 


Initiate Biological Activity 


Maintain Staging/Roosting 
Habitat 

Maintain Staging/Roosting 
Habitat 


Maintain Staging/Roosting 
Stopover Habitat 

Maintain Staging/Roosting 
Stopover Habitat 

Maintain Staging/Roosting 
Stopover Habitat 


Maintain Staging/Roosting 
Habitat 
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SPECIES TO BE FLOW 
BENEFITTED REACH REQUESTED* 
Terns/Plovers J-2 Mouth — Columbus 500 
Terns/Plovers J-2 Mouth — Columbus 600 
Terns/Plovers J-2 Mouth — Columbus 500 
Bald Eagles J-2 Wasteway Gate to 750 
Mouth 
Bald Eagles J-2 Wasteway Gate to 750 
Mouth 
Bald Eagles J-2 Mouth — Elm Creek 1,100 
Bald Eagles J-2 Mouth — Elm Creek 1,100 
Whooping/Sandhill J-2 Mouth — Chapman 1,100 
Cranes 
Sandhill Cranes J-2 Mouth — Chapman 1,100 
Sandhill Cranes J-2 Mouth — Chapman 1,100 
Whooping/Sandhill J-2 Mouth — Grand 1,300 
Cranes Island 
WhoopingCranes J-2Mouth—Grand 1,500 
Island 
Whooping Cranes J-2Mouth—Grand 1,500 
Island 
Sandhill Cranes Grand Island — 1,100 


Chapman 
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Notice of the applications was published by the Department 
of Water Resources (Department) as provided in Neb. Rev. 
Stat. § 46-2,114 (Reissue 1988). Wyoming filed its objection to 
the applications on October 2, 1990. Wyoming’s interest in the 
applications is based upon its ownership of approximately 438 
acres of property along the Platte River. The property is located 
in Buffalo and Kearney Counties and consists of approximately 
328 acres of Platte River channel (including islands and 
accreted areas within the flood plain) and 110 acres of pasture 
and land adjacent to the river. The property is to be developed 

‘and managed as “whooping crane migrational habitat as a 
condition of the Army Corps of Engineers Clean Water Act 
§404 Permit for the construction of the Deer Creek Reservoir 
Project in Wyoming.” Wyoming filed a request to be made a 
party pursuant to 454 Neb. Admin. Code, ch. 4, § 001.02B 
(1989). See, also, Neb. Rev. Stat. § 25-328 (Reissue 1989). 

Some 17 other parties also filed objections. Three of these 
parties withdrew, four were dismissed, and two changed their 
status from opponents to proponents during the hearings. 
Objectors Central Nebraska Public Power and Irrigation 
District, Lower Platte North Natural Resources District, the 
National Audubon Society, and the Nebraska chapter of the 
Sierra Club submitted briefs in this appeal. The other remaining 

objectors did not file briefs, and they are not involved in this 
appeal. 

Hearings on the applications commenced on July 1, 1991, in 
Lincoln, Nebraska. The hearings adjourned on July 18 and 
reconvened on September 16. The hearings closed on 
September 25. During the hearings, Wyoming requested the 
Director to subpoena Dr. Ann Bleed, hydrologist for the State 
of Nebraska, to appear as a witness. Dr. Bleed is one of the 
authors of a report entitled “Economic, Environmental and 
Financing Optimization Analysis of Platte River Development 
Alternatives,” which was published by the Nebraska Water 
Resources Center in 1986, and Wyoming maintained that the 
conclusion of the report contained a preference for instream 
flows similar to those sought by the applications in this case. 
The Director refused to issue the subpoena because of Dr. 
Bleed’s role as examiner at the hearings. Later, Wyoming moved 
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to have Dr. Bleed disqualified from participating in the 
hearings. Stating that Dr. Bleed was not involved in the 
decisionmaking process, the hearing officer denied the motion. 
In January 1992, the parties submitted written final arguments. 

On July 2, 1992, the Director issued his order granting three 
of the applications, granting in part and denying in part one 
application, denying one application, and dismissing one 
application. The Director found that Central Platte NRD had 
met its burden of proof for applications A-17004, A-17008, and 
A-17009 and approved them. For the part of application 
A-17007 requesting a flow of 1,100 cubic feet per second (cfs) 
from February 15 to February 28, the Director found that the 
evidence failed to support a finding that the appropriation was 
necessary to maintain the instream use for which the 
appropriation had been requested and denied that part of the 
application. The Director dismissed A-17005 because the 
application requested an instream appropriation for waters ina 
manmade waterway. Under Neb. Rev. Stat. § 46-2, 108 (Reissue 
1988), an instream appropriation is the undiverted application 
of the waters of a natural stream. As to A-17006, the Director 
found that Central Platte NRD had not met its burden of proof 
and, therefore, denied that application. 


Il. BACKGROUND 
Generally, the term “instream appropriation” means “the 
undiverted application of the waters of a natural stream within 
or bordering upon the state for recreation or fish and wildlife 
purposes.” § 46-2,108. All appropriations for water must be for 
a beneficial purpose. Neb. Rev. Stat. § 46-229 (Reissue 1988). 
The instream use of water for recreation or fish and wildlife is 
considered a beneficial use of water. § 46-2,108. An instream 
appropriation may be obtained only by a natural resources 
district or the Game and Parks Commission and only for the — 
amount of water necessary for recreation or fish and wildlife. 
Id. 
Neb. Rev. Stat. § 46-2,115 (Reissue 1988) provides that 
[a]n application for an instream appropriation shall be 
approved by the Director of Water Resources if he or she 
finds that: 
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(1) There is unappropriated water available to provide 
for the instream appropriation; 

(2) The appropriation is necessary to maintain the 
instream use or uses for which the appropriation has been 
requested; 

(3) The appropriation will not interfere with any senior 
surface water appropriation; 

(4) The rate and timing of the flow is the minimum 
necessary to maintain the instream use or uses for which 
the appropriation has been requested; and 

(5) The application is in the public interest. 

The application may be granted for a rate of flow that is 
less than that requested by the applicant or for a shorter 
period of time than requested by the applicant. 

The burden of proof is on the applicant. Neb. Rev. Stat. 
§ 46-209 (Cum. Supp. 1992). 


III. STANDARD OF REVIEW 
The proper standard of review for an appellate court to 
follow in cases involving appeals from the Department under 
the provisions of § 46-210 is to search only for errors appearing 
in the record, i.e., to determine whether the judgment 
conforms to law, is supported by relevant evidence, and is not 
arbitrary, capricious, or unreasonable. Zn re Applications 
A-16027 et al., 242 Neb. 315, 495 N.W.2d 23 (1993). See, also, 
Inre Applications T-61 and T-62, 232 Neb. 316, 440 N. W.2d 466 
(1989); In re Applications A-15145, A-15146, A-15147, and 
A-15148, 230 Neb. 580, 433 N.W.2d 161 (1988); Jn re 
Application A-15738, 226 Neb. 146, 410 N.W.2d 101 (1987). 
A decision is arbitrary when it is made in disregard of the 
facts or circumstances and without some basis which 
would lead a reasonable person to the same conclusion. 
[Citations omitted.] A capricious decision is one guided by 
fancy rather than by judgment or settled purpose; such a ‘ 
decision is apt to change suddenly; it is freakish, 
whimsical, humorsome. [Citations omitted.] The term 
“unreasonable” can be applied to an administrative 
decision only if the evidence presented leaves no room for 
differences of opinion among reasonable minds. 
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In re Application A-16642, 236 Neb. 671, 707-08, 463 N.W.2d 
591, 614(1990). 
The Nebraska Supreme Court explained that sucha standard 
of review is supported by statute and that 
[s]uch position is also supported by logic. We have held 
in appeals from the Public Service Commission, where 
review is also directly to this court, that we would not 
second-guess the commission or make independent 
findings or determinations of matters which are peculiarly 
within its expertise and involve a breadth of judgment and 
policy determination that will not be disturbed on appeal 
absent a showing of illegality, arbitrariness, 
capriciousness, or unreasonableness. [Citation omitted.] 
When consideration is given to the fact that our statutes 
require that members of the Public Service Commission 
need only be citizens and voters of the state, [citation 
omitted], whereas the director of the Department of Water 
Resources, who, together with the state hydrologist, 
conducted this hearing, is required to be a professional 
engineer with at least 5 years’ experience in a position of 
responsibility in irrigation work, [citation omitted], there 
would seem to be little doubt but that similar deference 
should be afforded his expertise involving “judgment and 
policy determination.” 
In re Application A-15738, 226 Neb. at 152-53, 410 N.W.2d at 
106. 


IV. ANALYSIS 

We first note that in a 1987 appeal from an order entered by 
the Director, the Nebraska Supreme Court said, “The 
magnitude of the record in this case points out the difficult and 
almost impossible task that our own rules have imposed upon 
this court.” In re Application A-15738, 226 Neb. at 148, 410 
- N.W.2d at 103. In addition, we further comment, by closely 
paraphrasing the subsequent’ discussion in_ the 
above-mentioned opinion, that the applications in this case 
were filed with the Department on July 25, 1990, which resulted 
in 20 days of hearings culminating with a 20-page order entered 
by the Director on July 2, 1992. The direct testimony constitutes - 
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approximately 4,270 pages of the bill of exceptions. In 
addition, there are approximately 117 technical exhibits in this 
case, ranging from single-page printouts and maps to reports 
and books exceeding 400 pages in length. “The foregoing 
statement is only relevant to point up to us the possible need of 
altering our appellate practice to require the filing of a 
manageable statement of the case in lieu of a complete record of 
this magnitude.” Jd. 


1. AVAILABILITY OF UNAPPROPRIATED WATER 

The first assignment of error asserts in substance that the 
Director erred in finding that there was sufficient 
unappropriated water available to meet the applications. 

In In re Application A-15738, 226 Neb. at 154, 410 N.W.2d at 
107, the Nebraska Supreme Court stated that 
“ ‘ynappropriated water’ is that water which is available for 
appropriation because it is not subject to an _ existing 
appropriation right.” See, also, In re Application A-16642, 
supra. 

Wyoming argues that in determining that unappropriated 
water was available for the applications, the Director failed to 
utilize the proper method for measuring the availability of 
unappropriated water, failed to account for ground water 
depletions, misapplied the above definition of unappropriated 
water, and exceeded his authority concerning the priority of a 
pending senior water right. 

Wyoming argues that the Director ignored existing 
appropriations in determining that water was available for the 
requested instream flows. Wyoming maintains that it was error 
for the Director to base his determination of water availability 
on historical flows and argues that the Director should have 
used data which reflected the full use of existing water rights. 

The objectors’ complaint in this regard is a factual question, 
i.e., was this factual conclusion by the Director that there 
existed unappropriated waters based on a _ relevant 
methodology. Since this is a question of fact, our review is 
limited to whether the Director’s determination is supported by 
relevant evidence and is not arbitrary, capricious, or 
unreasonable. See Jn re Applications T-61 and T-62, 232 Neb. 
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316, 440 N. W.2d 466 (1989). . 

Central Platte NRD maintains that based on Wyoming’s 
contention, an applicant would be “required to speculate as to 
the flows which would be in the Platte River if all senior 
appropriators were taking the full amount of water allowed 
under their permits instead of basing its water availability 
analysis on the water actually diverted under the existing 
appropriations.” Brief for Central Platte NRD at 9-10. Central 
Platte NRD concedes that experts are allowed to make 
assumptions of fact, but argues that those assumptions must 
have some basis in fact and that in this case Wyoming’s 
argument violates that rule by assuming facts that are contrary 
to those which are known. Central Platte NRD maintains that 
the historical data covering over 30 years necessarily includes 
the effects that ground water depletions, precipitation or lack 
thereof, actual use of water by holders of prior appropriations, 
and releases from storage facilities have had on the Platte River 
flows. Central Platte NRD also contends that Wyoming’s 
argument that historical flows are not the way to measure 
availability of unappropriated water requires an assumption 
that past actions of hundreds of permit holders will uniformly 
change. 

Two hydrologists provided the primary evidence concerning 
availability of flows. Duane Woodward appeared for Central 
Platte NRD, and Dr. David Frick appeared for Wyoming. 
Woodward obtained the daily average flow for each gaging 
station for each day of each year in the period of 1951 through 
1980. He then determined, on a daily basis, how frequently a 
given flow would pass a given gaging station. The four stations 
used were Overton, Odessa, Grand Island, and Duncan. Both 
Woodward and Dr. Frick agreed that the recorded flows at the 
gaging stations reflected the consequences of diversions by 
appropriators from the river. 

Dr. Frick stated that the historic flow data should be adjusted 
downward to reflect the potential full use of existing irrigation 
rights. No determination was made by Dr. Frick as to what this 
downward adjustment would be, nor was there any testimony 
by him showing how such difference between existing rights 
and historical use would significantly affect the availability of 


IN RE APPLICATIONS A-17004 ET AL. 985 
Cite as 1 Neb. App. 974 


unappropriated water. Citing the lack of necessary information 
in the record to make the adjustment and the principles of prior 
appropriation which have been used in this state for the past 100 
years, the Director determined that the record contained no 
basis upon which to conclude that historic irrigation diversions 
did not properly fulfill demands. The Director concluded that 
the historic records fairly reflected current and reasonably 
expected river flows. 

In its brief, Wyoming quotes the following from Jn re 
Application A-16642, 236 Neb. 671, 694, 463 N.W.2d 591, 607 
(1990): “We should stress that we are not deciding whether the 
statute requires a finding that the availability of water for the 
instream appropriation will not be adversely affected by 
subsequent events; such a decision must await a case where the 
issue is determinative of the propriety of an appropriation.” 
Wyoming says this is that case. We also look to In re 
Application A-16642 for our response. 

The complaining objectors further argue that the 
director committed error by failing to consider whether 
potential future uses of ground water or possible changes 
in climatic circumstances may diminish the amount of 
water available to the instream use in the future. They urge 
uS to interpret § 46-2,115(1) as requiring consideration of 
these factors. In all their discussion of this issue, the only 
basis the complaining objectors offer to demonstrate that 
the director failed to consider these factors is the fact that 
the director found that there is unappropriated water 
available, despite the testimony of their witnesses. 
Although the complaining objectors attempt to frame this 
as a question of law, it is in truth a factual question. Thus, 
our review is limited to whether the director’s 
determination is supported by competent and relevant 
evidence and is not arbitrary, capricious, or unreasonable. 

Inre Application A-16642, 236 Neb. at 693, 463 N.W.2d at 606. 

The water availability evidence before the Director 
established the actual flow in the Platte River from 1951 (the 
beginning of recordation of such information) until 1990 
(various exhibits supplemented Woodward’s tables discussed 
above). Woodward testified that data for this period of time 


986 1 NEBRASKA APPELLATE REPORTS 


would be considered by hydrologists to be a complete data set 
or representative data set. According to Woodward, this data 
represents the flow in the Platte River and reflects influences 
created by precipitation events, consumptive-use irrigation 
development, droughts, and other hydrologic occurrences in 
the Platte River region. 

Wyoming argues that the Director should have considered 
ground water depletions in determining water availability. A 
hydrogeologist testified for Wyoming on the interrelationship 
between ground water and surface water. He concluded from 
his review of studies that due to present and future predictable 
ground water development along the Central Platte River and 
recharge of the ground water aquifer, the flows in the river will 
suffer additional depletions of 100 to 200 cfs. 

To the extent that there have been depletions of the Platte 
River flow due to ground water reductions caused by irrigation 
development, such depletions are reflected in the historical data 
relied upon by the Director. 

The Director stated in his order: 

Given available water supplies and accepting as fact past 
distribution of water was allowed according to the 
principles of prior appropriation (which have been the rule 
in Nebraska for nearly 100 years), the record contains no 
basis upon which to conclude that historic irrigation 
diversions did not properly fulfill demands. Therefore, it 
may be concluded that the historic records fairly reflect 
current and reasonably expected river flows, and, to 
Woodward’s and Frick’s original claims, adjustments are 
deemed unnecessary. 

Determining the weight that should be given to expert 

testimony is uniquely the province of the fact finder. Jn re 

Application A-16642, supra. 

The Director developed his own chart of the Platte River’s 
“flow regime,” based upon charts of water gage data, and 
determined the percentage of time particular flows that equaled 
or exceeded the requests in the applications passed the four 
gaging stations. The chart is included on the following page to 
assist the reader. 
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MEASURING STATION 
Application/ Grand 
Flow Request TimePeriod OvertonOdessaIsland Duncan 
A-17004 
500 cfs Jan. 1 — June 23 91% 88% 90% 92% 
600 cfs June24—Aug.22 29% 24% 29% 29% 
500 cfs Aug. 23 —Dec.31 85% 75% 71% 66% 


A-17006 
1,100 cfs Dec. 10-Feb.25 77% — - — 


A-17007 

1,100 cfs Feb. 15—Feb.28 86% 83% 80% - 
1,100 cfs Mar. 1—Mar.31 87% 85% 87% oe 
1,100cfs Oct. 1 — Oct. 11 37% 29% 25% aaa 


A-17008 

1,300 cfs Apr.1—Apr.14 67% 60% 75% - 

1,500 cfs Apr. 15 — May 3 39% 34% 49% - 
Oct.12—Nov.10 24% 22% 22% - 


A-17009 
1,100cfs Apr. 1 — Apr. 14 - — 84% — 


Evidence established that flows of the Platte River are highly 
variable and that the species identified in the applications had 
adapted to this variable flow regime. The Director concluded 
that in light of the foregoing, “whether requested flows pass a 
particular measuring station during much or very little of the 
time is not determinative.” Determining that conventional 
methods and standards of assessment appropriate to proposals 
for irrigation projects, for example, are inappropriate in this 
case, the Director stated that “{b]Jarring dramatic and lasting 
flow reductions,” the bird species would continue to use and 
depend upon the habitat and food sources in the Platte River 
valley. The Director stated that the “fairly continuous and 
dependable” standard established in In re Application A-15738 
had to be considered within the context of the particular 
applications. He then determined that, except for the dismissed 
application, five of the applications met the standard. 

In Inre Application A-15738, 226 Neb. 146, 156, 410 N.W.2d 
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101, 107-08 (1987), a case concerning a transbasin diversion 
application for an irrigation project, the Nebraska Supreme 
Court quoted the Director’s statements that “ ‘[t]he existence 
of a dependable water supply is essential to the success of any 
irrigation project’ ” and that “ ‘[a]s an average, less than 
one-fourth Appellants’ maximum demand would have been 
available at their proposed diversion point.’ ” The court then 
stated that for unappropriated water to be available in a 
practical sense, the supply of water must be fairly continuous 
and dependable. In addition, the economic feasibility of an 
irrigation project is to be considered. In contrast, in an 
appropriation such as those requested in the case before us, 
there is not the necessity for great financial expenditure. 

Central Platte NRD claims that Wyoming is disregarding 
principles that underlie Nebraska’s prior appropriation system. 
One principle is that all water will be used for beneficial uses 
and only that much which is actually needed for such beneficial 
uses shall be applied. See, In re Application A-16642, 236 Neb. 
671, 463 N.W.2d 591 (1990); Neb. Rev. Stat. § 46-231 (Reissue 
1988). The second principle is that in times of shortages, those 
with senior rights will be given their full allotted use of the water 
before any junior or subordinate right holders are allowed to 
take water from the particular source of supply. See Jn re 
Application A-16642, supra. 

The Director considered potential adjustments for the 
Landmark Project and the Prairie Bend II Project, pending 
applications for other diversions that would be senior to 
applications A-17004 through A-17009. The Director stated 
that all pending applications for the Landmark Project had 
recently been turned down, although the denial had been 
appealed. (It has since been affirmed. See Jn re Applications 
A-16027 et al. ; 242 Neb. 315, 495 N.W.2d 23 (1993).) Prairie 
Bend II is Central Platte NRD’s own project, and its 
appropriations, if granted, would be senior in priority. The 
filing date of Prairie Bend II’s applications is March 20, 1990. 
The Director noted in his order that “{Ron] Bishop [manager of 
Central Platte NRD] stated that Central Platte would 
intentionally operate Prairie Bend in such a manner as to first 
honor its own instream flow permits.” 
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Wyoming contends that the Director could not base his 
determination that “there are no pending senior applications 
that would in fact or in effect further deplete existing flows” on 
Bishop’s testimony. Wyoming argues that Bishop’s 
representations are not supported by any formal action of 
Central Platte NRD and that it is beyond the scope of the 
Director’s authority to ignore the priority of existing and 
pending water rights. Wyoming maintains that Central Platte 
NRD lacks the power to operate Prairie Bend II as junior in 
priority to these instream flows by stating that it will and that 
the Director lacks the power to subordinate the water rights of 
Prairie Bend II in this manner. 

Because the filing date of the Prairie Bend II applications 
preceded the filing date of the instream flow applications, the 
Director was required under § 46-2,115 to give consideration to 
the Prairie Bend II applications. The Director determined to 
make no adjustment for this project because it would be 
operated in such manner as to honor the instream flow permits. 

While Wyoming characterizes the Director’s conclusion 
regarding Prairie Bend II as assigning a junior priority to those 
applications, such is not the case, as evidenced by the language 
of the Director’s order that “[nJo adjustments of the historical 
records to account for pending projects are required.” 
Wyoming complains that this determination made by the 
Director is erroneous because, in explanation, the Director 
paraphrased testimony from Bishop that Central Platte NRD 
would operate its Prairie Bend II project in such a manner that 
there would be sufficient flow to allow the operation of the 
instream flow project. Wyoming’s principal contention is that 
the Director came to his conclusion based on an oral promise of 
Bishop that Prairie Bend II would pass flows sufficient to 
supply the flows requested in the instream flow applications. 
Contending that Bishop did not have the authority to bind 
Central Platte NRD regarding the Prairie Bend II project, 
Wyoming argues that such a commitment would require a 
resolution of Central Platte NRD’s board of directors or an 
amendment of the Prairie Bend II applications to state such. We 
need not answer the question as to whether Bishop could orally 
bind Central Platte NRD to such a commmitment, nor need we 
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answer the question based on some notion regarding the fact 
that Central Platte NRD is the applicant in both the Prairie 
Bend II project and these instream applications. The reason for 
not answering these two questions is that the record before us 
reveals that there is sufficient relevant evidence upon which the 
Director could, and did, rely in coming to the conclusion that 
no adjustment in the historic record is necessary and that 
Prairie Bend II will pass sufficient flows. An explanation is 
necessary at this point. 

Bishop’s testimony, together with exhibit 9, the Game and 
Parks Commission’s biological opinion concerning the Prairie 
Bend I project, and exhibit 18, the Planning Report/Draft 
Environmental Statement for the Prairie Bend unit prepared by 
the U.S. Department of the Interior, establishes that to obtain 
approval of their applications projects for irrigation 
development such as Prairie Bend II must satisfy the 
requirements imposed upon the Director by Neb. Rev. Stat. 
§ 37-435 (Cum. Supp. 1992) (an element of the Nongame and 
Endangered Species Conservation Act, or NESCA). Under 
NESCA, before the Department can take any action to approve 
an irrigation project, it must consult with the Game and Parks 
Commission. In that consultation process, the Game and Parks 
Commission can impose minimum instream flow requirements 
upon an application in order to obtain a “nonjeopardy” 
opinion. See Little Blue N.R.D. v. Lower Platte North N.R.D., 
210 Neb. 862, 317 N.W.2d 726 (1982). Thus, if the project 
refrains from taking water from the Platte River until certain 
minimum flows are met, the project will not jeopardize 
nongame and endangered species, and the requirements of 
§ 37-435 are met. 

The argument by Wyoming fails to take into account the - 
evidence in the record that the pending Prairie Bend II 
applications for appropriations from the Platte River will be 
required to pass certain minimum flows in order to satisfy the 
requirements imposed upon the Director under § 37-435. 
Therefore, regardless of whether there was a resolution of the 
Central Platte NRD board of directors expressly binding the 
district to pass minimum flows under its Prairie Bend II 
applications, the project will have to pass minimum flows to 
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satisfy the Game and Parks Commission. 

Exhibit 9 was admitted into evidence for a limited purpose, 
i.e., to demonstrate that the Department consulted with the 
Game and Parks Commission, that the opinion was prepared 
by the commission pursuant to its statutory duty, and that the 
factual data was received and evaluated by the Department. 
The biological opinion contained therein was not admitted into 
evidence. Nevertheless, exhibit 9 establishes the rationale 
employed by the Game and Parks Commission in determining 
that a particular project will not cause jeopardy to nongame 
and endangered species; namely, if the project refrains from 
taking water from the Platte River until certain minimum flows 
are met, the project will not jeopardize nongame and 
endangered species and will satisfy the requirements of 
§ 37-435. 

Exhibit 18 contains a biological assessment of a flow regime 
used to assess the effects of the Prairie Bend project on 
threatened and endangered species, involving four of the five 
species affected by the applications in this case. The Prairie 
Bend project is a multipurpose water resource/ground water 
recharge project that would divert water directly from the 
Platte River near Kearney, Nebraska. Prairie Bend II is one part 
of the entire Prairie Bend project. 

The charts contained in exhibit 18 indicate recommended 
minimum flow requirements for the Deer Creek and Two Forks 
projects. These recommendations either meet or exceed the 
flows requested in the present inflow applications. According 
to the biological assessment, if the Prairie Bend project would 
pass the flows described on page III-23, the project would not 
adversely affect threatened and endangered species. The 
passage of certain minimum flows for the protection of 
threatened and endangered species is a matter that is within the 
specialized knowledge and experience of the Director, who is 
the recipient of the biological opinions rendered by the Game 
and Parks Commission pursuant to § 37-435. 

By virtue of the requirements imposed by § 37-435 and by 
virtue of the position of the Game and Parks Commission that 
minimum flows have to be passed by irrigation projects, the 
Director had sufficient evidence upon which to base his 


992 1 NEBRASKA APPELLATE REPORTS 


conclusion that minimum flow requirements would be imposed 
on the Prairie Bend II project which would effectively negate 
any influence the project would have on water availability for 
the instream flow applications. 

Under Neb. Rev. Stat. § 84-914(5) (Reissue 1987), the 
Director may utilize his experience, technical competence, and 
specialized knowledge in the evaluation of the evidence 
presented to him. In analyzing the evidence of Central Platte 
NRD, the Director determined that the existence of the pending 
Prairie Bend II applications did not require an adjustment of 
the historical record in the determination of whether there was 
available unappropriated water in the Platte River. The passage 
of certain minimum flows for the protection of threatened and 
endangered species is a matter that is within the specialized 
knowledge and experience of the Director. Sufficient relevant 
evidence exists in the record to support the Director’s 
conclusion that Prairie Bend II will have to pass minimum 
flows in such amount that these instream applications will have 
sufficient water to accomplish their objectives. 

The judgment of the Director regarding the availability of 
unappropriated water was supported by competent and 
relevant evidence. 


2. SENIOR WATER RIGHTS 

As stated above, one of the determinations required before 
an instream appropriation right may be granted is the finding of 
a showing that the appropriations will not interfere with any 
senior surface water rights. Wyoming focuses on the Director’s 
comment that there was an absence of evidence in the record 
demonstrating that senior appropriators would be affected and 
argues that by relying on the absence of evidence, the Director 
shifted the burden of proof from the applicant onto the 
objectors. 

Wyoming assigns as error “[t}he Director’s determination 
that there is an absence of evidence in the record indicating 
senior water rights would be affected amounts to a showing that 
the Applicant failed in its evidentiary burden.” The findings of 
fact and conclusions of the Director concerning the lack of any 
effect by the instream flow applications on senior water 
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appropriations were as follows: 

With each application Central Platte specifically stated 
that the application would have no effect on other senior 
appropriations. Officially recognized water 
appropriations and pending applications within Water 
Division 1-A [Platte River] are tabulated in Exhibit 54. If 
approved, A-17004 through A-17009 would be junior in 
priority to nearly all of the other appropriations in 
Division 1-A. That fact, plus the absence of evidence in 
the record indicating that senior appropriators would be 
affected, makes compelling the claim that granting the 
applications would not adversely impact other 
appropriations. In addition, § 46-2,119 makes it clear that 
instream flow appropriations are subject to the same 
“first in time, first in right” standards that are binding on 
all other water appropriators. Accordingly, it must be 
concluded that granting the applications would not affect 
senior water appropriations. 

Wyoming argues that there is no evidence in the record to 
indicate whether senior appropriators would be affected by the 
granting of these applications. Wyoming contends that the only 
citation to the record in the Director’s discussion of the effect of 
the proposed flows on senior water rights is a reference to 
exhibit 54, the “Forty-Eighth Biennial Report of the 
Department of Water Resources,” and that references to 
exhibit 54 during the hearings have nothing to do with senior 
water rights. The test to be applied when reviewing decisions of 
the Director, as stated above, is whether the Director’s decision 
is supported by evidence in the record that there would be no 
effect upon the holders of senior water rights. The Director 
specifically found that there was evidence in the record which 
identified the senior water rights. 

The officially recognized water appropriations and pending 
applications within Water Division 1-A (Platte River) are 
contained in exhibit 54 in a multipage chart arranged in 
downstream order. The evidence showed the existence of, 
amounts of, and priority dates for senior appropriations. The 
Director considered this evidence in the context of the prior 
appropriation system, which is applicable to instream flow 
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cases pursuant to Neb. Rev. Stat. § 46-2,119 (Reissue 1988). 

The prior appropriation system has been the law in Nebraska 
since 1877. The doctrine of prior appropriation is codified in 
chapter 46, article 2, of the Nebraska Revised Statutes, 
including Neb. Rev. Stat. §§ 46-203 and 46-205 (Reissue 1988). 
Section 46-2,119 requires the Department to administer 
instream appropriations obtained through the permit process in 
the same manner as prescribed by chapter 46, article 2, for other 
appropriations. Thus, the doctrine of prior appropriation is 
applicable to instream flow appropriations and requires the 
Director to evaluate those applications in the context of the 
prior appropriation doctrine. 

The Director reasoned that since the instream flow 
applications “would be junior in priority to nearly all of the 
other appropriations” in the water division by virtue of the rule 
of prior appropriation, the granting of the applications would 
not affect senior water appropriations. See §§ 46-203 and 
46-2,119. The Director’s findings and conclusions regarding 
senior water rights are supported by sufficient relevant 
evidence. 


3. PUBLIC INTEREST 

In determining whether an application is in the public 
interest, Neb. Rev. Stat. § 46-2,116 (Cum. Supp. 1992) requires 
the Director to consider (1) the economic, social, and 
environmental value of the instream use or uses including, but 
not limited to, recreation, fish and wildlife, induced recharge 
for municipal water systems, and water quality maintenance 
and (2) the economic, social, and environmental value of 
reasonably foreseeable alternative out-of-stream uses of water 
that will be foregone or accorded junior status if the 
appropriation is granted. Wyoming contends that the foregone 
uses question goes unanswered in the Director’s order. 

Two economists testified regarding public interest: Dr. 
Raymond Supalla, for Central Platte NRD, and Gary Watts, 
for Wyoming. In addition, Dr. Supalla’s report entitled 
“Analysis of Public Interest Factors for Proposed Platte River 
Instream Flows” dealt in depth with the economic, social, and 
environmental value of foregone uses. Wyoming asserts that, 
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pursuant to Neb. Rev. Stat. § 46-289 (Reissue 1988), the 
Director’s order must document his decision by reference to the 
hearing record and that because it did not, his order is 
inadequate and arbitrary. Unlike § 46-289, which refers to an 
application for an interbasin transfer of water, § 46-2,116 has 
no requirement that the Director document his decision to the 
hearing record in determining whether an application for an 
instream appropriation is in the public interest. 


4, Dr. BLEED 
Dr. Ann Bleed is the state hydrologist. She is employed by the 
Department, and she served as an examining officer at the 
hearings on Central Platte NRD’s applications. 


(a) Disqualification of Dr. Bleed 

Wyoming asserts as error that the Director refused to issue a - 
subpoena to compel the attendance of Dr. Bleed at the hearings 
as a witness. Wyoming wished to adduce testimony from her 
regarding exhibit 113, which has been referred to as the “Bleed 
study.” In fact, Dr. Bleed was one of four coauthors of the 
study. Dr. Supalla testified that exhibit 113 was prepared under 
his direction and control. It seems that it would be more 
appropriate to call this the “Supalla study,” if we were going to 
attach names to it. 

The purpose and objective of exhibit 113 was to develop 
planning procedures which would facilitate public decisions 
concerning various future water development plans. The 
research sought to develop low-cost procedures for 
reconnaissance level analyses of alternative project 
configurations, to analyze the economic and environmental 
tradeoffs associated with alternative uses of the Platte River, 
and to identify and evaluate alternative methods for financing 
water development plans. 

Regarding instream flow questions, exhibit 113 mentions 
these flows in the context of preservation of environmental 
quality as part of irrigation project planning processes. The 
report goes on to state: “Because of the legal importance of the 
Nebraska Game and Parks official opinion (NGPC, 1983) on 
instream flow requirements for endangered and threatened 
species, an attempt was made to include the requirements of 
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this opinion as an objective in the optimization model.” For 
purposes of analysis, 15 sets of monthly instream flow 
constraints were defined, and the optimization model was then 
run for all 15 instream flow constraints to establish the level of 
tradeoffs between economic returns and environmental quality. 

Evidently, since exhibit 113 deals with instream flows as part 
of the proposed model and since Dr. Bleed was a coauthor, 
Wyoming questions her integrity and honesty as an examining 
officer. 

Wyoming filed its request for a subpoena for Dr. Bleed 10 
days into the hearings. Dr. Bleed had participated throughout 
this time period as the State’s examining officer. 

The record reflects that the hearing officer, when confronted 
with the praecipe for the subpoena of Dr. Bleed, consulted with 
the Director. On page 2,361 of the bill of exceptions, we find the 
following: 

I presented it [the praecipe] to the Director late yesterday 
afternoon. He indicated to me that because Ms. Bleed, 
being the subject of that [praecipe] for subpoena, is acting 
as the examining officer and will be assisting him in the 
decision-making process, it would be inappropriate for 
her to participate as a witness, and as such, he would not 
issue the subpoena. 

Upon Central Platte NRD’s request, the Nebraska rules of 
evidence were applicable to this proceeding. Under Neb. Evid. 
R. 605, Neb. Rev. Stat. § 27-605 (Reissue 1989), the judge 
presiding at a trial may not be called as a witness at that trial. 
The function of Dr. Bleed appears to be that of an agent of the 
Director. As stated in the record, she “is acting as the examining 
officer and will be assisting him [the Director] in the 
decision-making process.” The parties had agreed that the rules 
of evidence would apply, and given the unique structure of the 
water hearings, Dr. Bleed was functioning as the alter ego of the 
Director. The request for a subpoena, pursuant to rule 605, was 
properly rejected. 


(b) Bias of Dr. Bleed 
Wyoming also maintains that since Dr. Bleed coauthored 
exhibit 113, she should have been disqualified as not being 
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impartial, particularly since she was functioning as the State’s 
examining officer and would be the technical advisor to the 
Director. 
The Nebraska Supreme Court has adopted the rule that 
those serving as adjudicators in administrative proceedings 
serve with the presumption of honesty and integrity. Buhrmann 
v. Sellentin, 218 Neb. 288, 352 N.W.2d 907 (1984). Wyoming 
asserts that it has rebutted this presumption by introducing 
exhibit 113 into evidence, which exhibit was coauthored by Dr. 
Bleed. 
The focus of the authors of exhibit 113 was to develop a 
model to provide a basis of analysis for the Platte River 
irrigation project optimizing economic, environmental, and 
financing alternatives. The authors of exhibit 113 did not 
express or adopt any opinion that instream flows are needed or 
necessary in any particular situation in any particular reach of 
the Platte River. Rather, the authors take as a given that 
environmental concerns connected with the use of the Platte 
River exist and determine that those concerns need to be 
represented in their analysis. 
Wyoming fails to prove that Dr. Bleed has formed an opinion 
that relates directly to the merits of Central Platte NRD’s 
applications. The use of instream flows for certain fish and 
wildlife is discussed in exhibit 113. However, the authors do not 
make any effort to evaluate the need for the flows of the 
species. It is stated at pages 43-44 of Central Platte NRD’s brief 
that 
[mJuch like a judge who has heard cases involving similar 
questions of law and fact but does not lose the 
presumption of honesty, integrity, and the lack of bias, Dr. 
Bleed who has had some exposure to the concept of 
instream flows does not lose her presumption of honesty, 
integrity, and the lack of bias. 

There has been no showing that Dr. Bleed had drawn 

conclusions regarding instream flows. 

While Wyoming may argue that since it was unable to call Dr. 
Bleed as a witness, it was unable to cross-examine her regarding 
exhibit 113, this argument disregards the evidence that Dr. 
Supalla was the manager of the project that culminated in the 
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publication of exhibit 113. Wyoming did not question Dr. 
Supalla concerning the report and Dr. Bleed’s involvement or 
whether Dr. Bleed adopted any of the opinions concerning 
environmental flows as her own. The lack of a subpoena for Dr. 
Bleed did not preclude Wyoming from adducing other writings 
or information that could establish Dr. Bleed was biased. 
Further, the lack of a subpoena for Dr. Bleed did not preclude 
Wyoming from adducing the testimony of others regarding 
exhibit 113 or calling in other experts to learn whether they had 
evidence which could establish bias on the part of Dr. Bleed as 
relates to exhibit 113. We conclude that Dr. Bleed was not biased 
or prejudiced and that, therefore, she was correctly not 
disqualified. 


V. CROSS-APPEAL 

Central Nebraska Public Power and Irrigation District 
(CNPPID) cross-appeals the Director’s order of July 2, 1992, as 
to applications A-17004 and A-17008. CNPPID alleges in its 
assignment of error that the Director’s finding that the rate and 
timing of the flows are the minimum necessary to maintain the 
uses identified in the two applications is not supported by 
competent and relevant evidence. CNPPID argues that the 
intent of application A-17004 is to maintain sufficient habitat 
for forage fish and macroinvertebrates that serve as food 
sources for least terns and piping plovers, but that there is no 
evidence in the record to establish that least terns or piping 
plovers are presently adversely affected by a lack of food. 
CNPPID maintains that the Director did not find that a causal 
link exists between the maintenance of a minimum flow as 
requested in application A-17004 and the provision of a 
necessary food source for least terns and piping plovers. 

Section 46-2,115(4) requires that the rate and timing of the 
flow be “the minimum necessary to maintain the instream use 
or uses for which the appropriation has been requested.” The 
issue is not what the term “minimum necessary” means, “but, 
rather, what is the nature of the use for which the appropriation 
is requested.” In re Application A-16642, 236 Neb. 671, 699, 
463 N.W.2d 591, 610 (1990). Here, the use is to provide for 
adequate habitat for fish and macroinvertebrates which are 
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food sources for the least tern and the piping plover. 

The flow requested in application A-17004 was 500 cfs for 
the periods January 1 to June 23 and August 23 to December 
31, with a rate of 600 cfs requested for the period June 24 to 
August 22. The Director noted that fish require water in order 
to survive. Evidence showed that the requested rate up to a rate 
of 800 cfs is desirable in the warmer months to increase water 
depth to that which the fish prefer and to reduce increased 
water temperatures to attempt to avoid fishkill. 

The Director found that there was evidence to show that the 
rate and timing of the flows were the minimum necessary to 
maintain habitat for forage fish and for macroinvertebrates. 
The rate of flow which is the minimum necessary for the use is 
the lowest rate which would ensure that there would not be a 
loss in the habitat needed by the forage fish. Central Platte 
NRD presented evidence that related the amount of habitat 
suitable for forage fish to the amount of flow. With the sand 
shiner as an example, the data showed that the amount of 
suitable habitat declined with flows lower than 750 cfs. 
CNPPID’s witness James Chadwick acknowledged that if the 
flows never exceeded the level he advocated, 300 cfs, present 
fish populations would not be maintained. 

The Director stated: “Contrary to the urgings of some, the 
minimum amount of flow is not necessarily the least amount 
indispensably required for continued survival. Instead, each 
application must be examined to determine if the flow rates 
requested are the least amount necessary to fulfill their intended 
purposes.” The intent of the application is to maintain 
sufficient habitat for fish, relied upon by least terns as a food 
source, and macroinvertebrates, used as food by piping 
plovers. Determining the minimum necessary flow for the 
maintenance of the use requested is a factual determination 
which will not be disturbed on appeal unless it is unsupported 
by the evidence or is arbitrary, capricious, or unreasonable. See 
In re Application A-16642, supra. The evidence demonstrates a 
causal link between the requested flows and the use requested. 
The Director’s finding in this regard is supported by sufficient 
evidence. 

CNPPID also argues that the use of the Platte River by 
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whooping cranes is limited and that the Director found no 
causal link between the maintenance of flow requested in 
application A-17008 and the needs of the whooping cranes. 
CNPPID contends that whooping cranes use small bodies of 
water to roost and that no whooping crane “staging,” the 
behavior typical of sandhill cranes, occurs on the Platte River. 
Central Platte NRD argues that the stated purpose of 
application A-17008 is to “maintain adequate staging and 
roosting habitat for migrating sandhill cranes while at the same 
time providing stopover habitat for whooping cranes on their 
annual migrations.” Reply brief for Central Platte NRD at 10. 
The evidence showed that flows of 1,700 to 2,500 cfs maintain 
maximum habitat and that as flows drop below 1,500 cfs, 
habitat for whooping cranes drops markedly. Expert testimony 
differed as to adequate flow rates, but the Director stated that 
he found testimony which undermined recommended flows of 
1,000 cfs. The finding of the Director of flow rates of 1,300 and 
1,500 cfs for application A-17008 is supported by the evidence. 


VI. CONCLUSION 
Finding no errors appearing in the record, we affirm the 
order of the Department of Water Resources regarding 
applications A-17004 through A-17009. 
AFFIRMED. 


FRANK KOTERZINA, APPELLEE, V.COPPLE CHEVROLET, INC., A 
NEBRASKA CORPORATION, DEFENDANT AND THIRD-PARTY 
PLAINTIFF, APPELLANT, AND STATE OF NEBRASKA, NEBRASKA 
SECOND INJURY FUND, THIRD-PARTY DEFENDANT, APPELLEE. 
SION.W.2d 467 


Filed July 6, 1993. No. A-92-821. 


1. Workers’ Compensation: Appeal and Error. A decision by the Workers’ 
Compensation Court after rehearing has the same force and effect as a jury 
verdict, and findings of fact will not be set aside unless, after reviewing the 
record in the light most favorable to the successful party, an appellate court 
determines that those findings are clearly erroneous. 
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2. Workers’ Compensation: Health Care Providers. A claimant is entitled to 
recover his or her cost of home health care if three requirements are met: First, 
the employer must be aware of the compensable disability and the employee’s 
need for the home care; second, the care provided by the spouse or health care 
worker must be beyond normal household duties; and third, there must be a 
reasonable means of determining the value of such services. 

3. Workers’ Compensation. An employer shall be liable for all reasonable medical, 
surgical, and hospital services, including appliances, supplies, and prosthetic 
devices as and when needed which are required by the nature of the injury and 
which will relieve pain. 

4. Workers’ Compensation: Appeal and Error. The Nebraska Supreme Court has 
consistently held that the terms of the Workers’ Compensation Act are to be 
broadly construed. 

5. Workers’ Compensation: Handicapped Persons: Words and Phrases. “Pain” as 
described in Neb. Rev. Stat. § 48-120 (Reissue 1988) includes the mental anguish 
a worker feels dealing with his paraplegia or absolute and total loss of his 
independence in every fundamental and basic activity of daily living. 

6. Statutes: Appeal and Error. The general rules governing statutory construction 
and interpretation provide that in the absence of anything indicating to the 
contrary, statutory language is to be given its plain and ordinary meaning; an 
appellate court will not resort to interpretation to ascertain the meaning of 
statutory words which are plain, direct, and unambiguous. 

7. Statutes: Presumptions: Legislature: Intent. In construing a statute, it is 
presumed that the Legislature intended a sensible, rather than an absurd, result. 

8. Workers’ Compensation: Second Injury Fund. The plain language in the 
Workers’ Compensation Act does not impose the burden of medical, surgical, or 
hospital expenses on the Second Injury Fund. 

9. Workers’ Compensation: Second Injury Fund: Liability: Proof. An employer 
may shift liability for disability payments to the Second Injury Fund if it can 
show that the employee fulfills the requirements of Neb. Rev. Stat. § 48-128 
(Reissue 1988). 

10. Workers’ Compensation: Second Injury Fund. Neb. Rev. Stat. § 48-128 
(Reissue 1988) provides that to qualify for compensation from the Second 
Injury Fund, an employee must have (1) at least a 25-percent preexisting 
disability (2) of which the employer is aware and (3) that the subsequent injury 
must result in additional permanent partial or in permanent total disability so 
that the degree or percentage of disability caused by the combined disabilities is 
substantially greater than that which would have resulted from the last injury, 
considered alone and of itself. 

11. Workers’ Compensation: Second Injury Fund: Liability: Proof. If the employer 
can show the employee qualifies for compensation from the Second Injury 
Fund, then the employer is liable only for the degree or percentage of disability 
which would have resulted from the last injury had there been no preexisting 
disability. 


Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed as modified. 
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Thomas J. Culhane and Ruth W. Beyerhelm, of Erickson & 
Sederstrom, P.C., for appellant. 


Michael G. Goodman, of Cannon, Goodman, O’Brien & 
Grant, P.C., for appellee Koterzina. 


Jill Gradwohl Schroeder, of Baylor, Evnen, Curtiss, Grimit 
& Witt, for appellee Second Injury Fund. 


CONNOLLY, HANNON, and MILLER-LERMAN, Judges. 


MILLER-LERMAN, Judge. 

Copple Chevrolet, Inc., appeals the order of the Workers’ 
Compensation Court awarding Frank Koterzina, the plaintiff- 
appellee, workers’ compensation benefits. Copple does not 
dispute that Koterzina is totally disabled and entitled to 
disability benefits. Copple claims, however, that portions of the 
compensation court’s award were in error. Specifically, Copple 
asserts that the compensation court’s award of benefits to pay 
for the home health care services provided to Koterzina by his 
wife, Mary Lou Koterzina, are excessive and not supported by 
the evidence. Copple also objects to Koterzina’s recovery of 
certain construction costs in his new home as “appliances” or 
“supplies,” pursuant to Neb. Rev. Stat. § 48-120 (Reissue 
1988). Regarding the remainder of Koterzina’s award, Copple 
asserts that the Second Injury Fund should be found liable for 
medical and hospital expenses, and Copple believes that the 
court erred in not requiring the Second Injury Fund to pay for 
the entire weekly permanent total disability benefit. For the 
reasons recited below, we affirm the award as modified. 


SCOPE OF REVIEW 

A decision by the Workers’ Compensation Court after 
rehearing has the same force and effect as a jury verdict, and 
findings of fact will not be set aside unless, after reviewing the 
record in the light most favorable to the successful party, this 
court determines that those findings are clearly erroneous. 
Hernandez v. Hawkins Constr. Co., 240 Neb. 129, 480 N.W.2d 
424 (1992); Wiese v. Becton-Dickinson Co. , 239 Neb. 1033, 480 
N.W.2d 156 (1992); Miller v. Goodyear Tire & Rubber Co., 239 
Neb. 1014, 480 N.W.2d 162 (1992); Anthony v. Pre-Fab Transit 
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Co., 239 Neb. 404, 476 N.W.2d 559 (1991); Omaha Processors 
v. Bloomquist, 237 Neb. 223, 465 N.W.2d 731 (1991). Pursuant 
to Neb. Rev. Stat. § 48-185 (Cum. Supp. 1992), this court may 
modify, reverse, or set aside a Workers’ Compensation Court 
decision only when (1) the compensation court acted without or 
in excess of its powers; (2) the judgment, order, or award was 
procured by fraud; (3) there is not sufficient competent 
evidence in the record to warrant the making of the order, 
judgment, or award; or (4) the findings of fact by the 
compensation court do not support the order or award. Kraft v. 
Paul Reed Constr. & Supply, 239 Neb. 257, 475 N.W.2d 513 
(1991). 


FACTS 

The record reveals that Koterzina was injured in 1959 when a 
ditch caved in on him while he was doing construction work. He 
apparently injured his cervical spine at that time, but the injury 
did not produce lasting symptoms until 1960 when Koterzina 
was swimming and performed a horizontal dive across the 
water. At that time, it was discovered that he had a fracture of 
the fifth cervical vertebra and a cervical myelopathy, or injury 
to the spinal cord itself. He sustained a spastic paraparesis of 
the right arm and lower extremities, and a mildly spastic 
bladder. In other words, the spinal cord was injured so severely 
that he lost the ability to walk without a limp and to use his right 
hand. 

Copple hired Koterzina to be a salesman, fully aware of his 
prior injury. On January 28, 1989, while working for Copple, 
Koterzina was injured when the car he was driving hydroplaned 
and slid into a bridge abutment. He hit the roof of the car with 
his forehead, but was not knocked unconscious. He did not 
have a seatbelt on, and he sustained five rib fractures, a scalp 
contusion, a lip laceration, and a left distal fibular fracture. 
Most notably, he sustained a fifth cervical vertebral body burst 
fracture with cervical myelopathy. Koterzina was hospitalized 
and went through rehabilitation at Immanuel Medical Center in 
Omaha. The physicians testified by deposition that as of May 
1990, Koterzina had reached maximum medical improvement, 
and one ranked his physical impairment at a 65-percent 
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impairment of the body as a whole. 

The Workers’ Compensation Court found, and the parties 
do not dispute, that as a result of his 1959 and 1960 injuries, 
Koterzina sustained a partial permanent disability which would 
qualify him for benefits under the Second Injury Fund, should 
the disability from a second injury be substantially greater than 
that which would have resulted from the prior injury alone. The 
record reveals that the court also found that Koterzina was 
100-percent disabled since the car accident and stated 
specifically that the accident of January 28, 1989, “standing 
alone and of itself, produced a 70 percent loss of earning 
power.” The compensation court ordered Copple to pay all 
medical and hospital services, which at the time of the rehearing 
exceeded $262,000. Copple was also ordered to pay Koterzina 
$140 per week for home health care provided by Koterzina’s 
wife, $18,376 for construction costs to Koterzina’s new home to 
make it handicapped-accessible, the whole of Koterzina’s 
temporary total disability benefits, and 70 percent of the weekly 
permanent total disability payments. The Second Injury Fund 
was ordered to pay 30 percent of the weekly permanent total 
disability payments. 

Copple appeals, and its assignments of error may be distilled 
into the assertion that the compensation court erred in (1) 
ordering Copple to pay for Mary Lou Koterzina’s services; (2) 
ordering Copple to pay for the home improvements; (3) failing 
to require the Second Injury Fund to pay for medical expenses; 
(4) finding that standing alone, the second injury produced a 
70-percent loss of earning capacity; and (5) apportioning 70 
percent of Koterzina’s permanent total disability benefits to 
Copple. 


HOME HEALTH CARE 

The Nebraska Supreme Court has held that a claimant is 
entitled to recover his or her cost of home health care if three 
requirements are met: First, the employer must be aware of the 
compensable disability and the employee’s need for the home 
care; second, the care provided by the spouse or health care 
worker must be beyond normal household duties; and third, 
there must be a reasonable means of determining the value of 
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such services. Quinn v. Archbishop Bergan Mercy Hosp., 232 
Neb. 92, 439 N.W.2d 507 (1989). See, also, Kidd v. Winchell’s 
Donut House, 237 Neb. 176, 465 N.W.2d 442 (1991); Spiker v. 
John Day Co., 201 Neb. 503, 270 N.W.2d 300 (1978). Copple 
asserts that the care provided by Mary Lou Koterzina never 
rose above the level of normal household duties, and even if it 
did, there was insufficient evidence to determine the value of 
these services. 

Case law states that examples of compensable services 
include serving meals in bed, bathing, laying out clothes and 
assisting in dressing, administering medication, and assisting 
with toilet regimes. See, Kidd, supra; Quinn, supra; Currier v. 
Roman L. Hruska U.S. Meat Animal Res. Ctr., 228 Neb. 38, 
421 N.W.2d 25 (1988). 

A review of the record in a light most favorable to the 
successful party reveals that Mary Lou Koterzina is required to 
assist Koterzina with his bedside urinal and that she cleans him 
after encopresis, inserts rectal suppositories every other day, 
assists in bathing him, assists in dressing him, does all the extra 
laundry associated with the care of an incontinent patient, and 
assists with transfers from his scooter to a chair or car. 
Testimony by Cindy Brennfoerder, a home health care provider, 
indicated that the services Mary Lou Koterzina provides are 
comparable to those provided by a home health care aide, 
except for the suppository placement, which could only be 
provided by a licensed practical nurse or registered nurse. 
Brennfoerder testified that she charges $11.50 per hour for the 
services of home health aides and $42 for a nurse to visit and 
insert a suppository. She also testified that no health care 
provider would be likely to respond in the night to clean up an 
accident unless that worker was a 24-hour live-in aide. 
Testimony by both Mary Lou Koterzina and Brennfoerder 
supports the compensation court’s finding that Mary Lou 
Koterzina provides a minimum of 14 hours a week in 
extraordinary services for her husband, entitling her to $140 a 
week in compensation. The compensation court did not err in 
determining that the services were compensable, and said 
portion of its order is affirmed. 
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HOME IMPROVEMENTS 

The Workers’ Compensation Act provides that the employer 
“shall be liable for all reasonable medical, surgical, and 
hospital services, including . . . appliances, supplies, prosthetic 
devices . . . as and when needed, which are required by the 
nature of the injury and which will relieve pain or promote and 
hasten the employee’s restoration to health and employment .. . 
”’ (Emphasis supplied.) § 48-120. Copple rightly asserts that 
the Nebraska Supreme Court held in Spiker v. John Day Co., 
201 Neb. 503, 270 N. W.2d 300 (1978), that the remodeling of an 
existing home was not recoverable as a medical expense. 
However, we note that the statute at the time of the accident in 
Spiker did not include the language “appliances, supplies . . . as 
and when needed, which are required by the nature of the 
injury.” The Legislature did not provide a definition for these 
additional words. However, the Nebraska Supreme Court has 
consistently held that the terms of the Workers’ Compensation 
Act are to be broadly construed to accomplish the beneficent 
purpose of the act. Bindrum v. Foote & Davies, 235 Neb. 903, 
457 N. W.2d 828 (1990). 

It is clear from the record that the improvements to 
Koterzina’s home make the home handicapped-accessible. 
Koterzina is essentially bound to a scooter or wheelchair, and 
without a ramp, these vehicles are rendered useless. He cannot 
turn a doorknob. He cannot raise his foot high enough to enter 
the shower, or lower himself safely onto a toilet. He cannot 
negotiate stairs. He cannot reach upper pantries. The 
modifications to his home are necessary as a result of his 
incapacity and are “required by the nature of [his] injury.” 
Without these improvements and appliances, Koterzina cannot 
traverse from room to room, transfer safely to his car in the 
garage, or have a safe place to hide should a tornado pass 
through, an occurrence not uncommon in this part of the 
country. The issue then becomes, Do these improvements 
“relieve pain or promote and hasten the employee’s restoration 
to health and employment”? See § 48-120. 

Cases subsequent to Spiker have demonstrated the Nebraska 
Supreme Court’s willingness to broadly interpret the terms of 
the act, and particularly these words. In Canas v. Maryland 
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Cas. Co., 236 Neb. 164, 459 N.W.2d 533 (1990), the court 
upheld the compensation court’s award entitling a worker to 
recover for the cost of his penile implant. The Nebraska 
Supreme Court discussed at length the statute’s requirement 
that only devices which relieve “pain” are compensable. The 
court asserted that “pain” included the mental anguish the 
worker felt when his injury resulted in impotence and this 
condition threatened to destroy his marriage. It found that the 
implant was a device which was required by the nature of the 
injury and which would help to relieve the employee’s “pain.” 

In the case at bar, Koterzina’s “pain” is caused by the 
absolute and total loss of his independence in every 
fundamental and basic activity of daily living. We agree with the 
compensation court that Copple is required to compensate 
Koterzina for the expense of making his home 
handicapped-accessible. 


MEDICAL EXPENSES 

Copple asserts that the Second Injury Fund should be liable 
for a percentage of Koterzina’s medical expenses. 

Under certain circumstances, the Workers’ Compensation 
Act allows the employer to shift the burden of compensation 
payments to the Second Injury Fund. Specifically, if an 
employee with a preexisting disability subsequently sustains a 
compensable injury and the preexisting disability combines 
with this second injury to create a subsequent disability which is 
substantially greater than it would have been had the employee 
been able bodied, the employer is “liable only for the degree or 
percentage of disability which would have resulted from the last 
injury had there been no preexisting disability.” Neb. Rev. Stat. 
§ 48-128 (Reissue 1988). This section of the act does not 
mention medical, surgical or hospital expenses. The second 
injury provisions are limited to the percentage of “disability” 
the employer may shift. The only section of the Workers’ 
Compensation Act providing for liability for medical expenses 
is § 48-120. This section provides that the “employer shall be 
liable for all reasonable medical, surgical, and hospital 
services.” (Emphasis supplied.) 

The general rules governing statutory construction and 
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interpretation provide that in the absence of anything 
indicating to the contrary, statutory language is to be given its 
plain and ordinary meaning; this court will not resort to 
interpretation to ascertain the meaning of statutory words 
which are plain, direct, and unambiguous. Hickenbottom y. 
Hickenbottom, 239 Neb. 579, 477 N.W.2d 8 (1991). 
Furthermore, it is not within the province of this court to read a 
meaning into a statute which is not warranted by the legislative 
language; neither is it within the province of this court to read 
anything plain, direct, and unambiguous out of the statute. In 
construing a statute, it is presumed that the Legislature 
intended a sensible, rather than an absurd, result. See, 
Matrisciano v. Board of Ed. of Sch. Dist. No. 6, 236 Neb. 133, 
459 N.W.2d 230 (1990); Houska v. City of Wahoo, 235 Neb. 
635, 456 N.W.2d 750 (1990); Weimer v. Amen, 235 Neb. 287, 
455 N.W.2d 145 (1990). 

In a well-reasoned and thoughtful opinion, another panel of 
the Nebraska Court of Appeals has declined to interpret this 
section of the act to allow the employer to shift the cost of 
medical expenses to the Second Injury Fund. Lozier Corp. v. 
State, 1 Neb. App. 567, 501 N.W.2d 313 (1993). It is apparent 
that the plain language in the act does not impose the burden of 
medical, surgical or hospital expenses on the Second Injury 
Fund; therefore, we agree with the ruling of the compensation 
court when it declined to assess such expenses against the 
Second Injury Fund. 


APPORTIONMENT OF LOSS OF 
EARNING CAPACITY 

Copple finally asserts that the compensation court erred 
when it found that the second injury, considered alone and by 
itself, caused Koterzina a 70-percent disability and thus 
required Copple to pay 70 percent of the weekly permanent 
total disability payments. It is undisputed that Koterzina had a 
preexisting disability greater than 25 percent and that Copple 
was aware of this disability. 

As noted above, in specific cases the employer may shift 
liability for disability payments to the Second Injury Fund if it 
can show that the employee fulfills the requirements of 
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§ 48-128. The statute provides that to qualify, an employee 
must have (1) at least a 25-percent preexisting disability (2) of 
which the employer is aware and (3) that the subsequent injury 
must result in “additional permanent partial or in permanent 
total disability so that the degree or percentage of disability 
caused by the combined disabilities is substantially greater than 
that which would have resulted from the last injury, considered 
alone and of itself.” See, also, Norris v. Iowa Beef Processors, 
224 Neb. 867, 402 N.W.2d 658 (1987). If the employer can show 
this, then it is “liable only for the degree or percentage of 
disability which would have resulted from the last injury had 
there been no preexisting disability.’ (Emphasis supplied.) 
§ 48-128. 

The issue presented by this assignment of error is the amount 
of liability which must be assessed against the Second Injury 
Fund pursuant to statute. Nevertheless, because of the 
apparent confusion in interpreting the statute, we will take a 
step-by-step analysis of the statute, beginning with whether or 
not Koterzina qualifies under the statute as having a combined 
disability which is substantially greater than that suffered from 
the second injury considered alone. 

The Nebraska Supreme Court held in Norris that 
“disability” is the loss in earning capacity. The loss in earning 
capacity for which the Second Injury Fund is liable is that loss 
which is occasioned because of the effect which the preexisting 
disability had on the subsequent injury. In Sherard y. 
Bethphage Mission, Inc. , 236 Neb. 900, 464 N.W.2d 343 (1991), 
the employee had a preexisting back injury which had resulted 
in an 80-percent loss of earning capacity. The employee was 
subsequently injured and sustained a ‘“ ‘15% permanent 
partial disability to [the employee’s] body as a whole.’ ” Jd. at 
907, 464 N.W.2d at 348. The compensation court found that the 
employee was essentially unemployable and that, therefore, the 
combined disabilities resulted in a disability substantially 
greater than the disability from the second injury alone. It then 
ordered the Second Injury Fund to pay 85 percent of the 
employee’s disability payments. The order was affirmed by the 
Nebraska Supreme Court, which stated that it could not 
conclude that the compensation court was wrong in finding 
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that the Second Injury Fund was liable. 

In the case at bar, the compensation court found that the 
second injury, “standing alone and of itself,” caused Koterzina 
a 70-percent disability. It also found that Koterzina is 
permanently totally disabled. These findings are supported by 
the record and essentially qualify Koterzina as the type of 
injured employee for which Copple may now defer some 
percentage of the disability liability to the Second Injury Fund. 
However, given these findings and proper application of the 
statute, we conclude that the compensation court’s subsequent 
allocation of liability was in error. The critical phrase of 
§ 48-128 provides that if factors giving rise to a shifting of 
liability pursuant to the Second Injury Fund legislation are met, 
then the employer is “liable only for the degree or percentage of 
disability which would have resulted from the last injury had 
there been no preexisting disability.” (Emphasis supplied.) In 
Parker v. St. Elizabeth Comm. Health Ctr., 226 Neb. 526, 412 
N.W.2d 469 (1987), the employee had polio as a child and had 
sustained a permanent disability to his back. While working for 
the health center, he tore some cartilage in his knee. He was 
subsequently determined to be totally disabled. His physician 
testified that but for the polio, the employee would have been 
able to return to work and would not have sustained a total 
disability. The compensation court awarded the employee 
temporary total disability benefits and ordered the fund to 
make those payments. The Nebraska Supreme Court affirmed 
the order, holding that the purpose of the fund is to allow the 
employer to pay only that portion of the total injury which 
would have occurred without the preexisting condition. 

In the case at bar, a review of the record indicates that Dr. 
Leonard Weber testified by deposition and by letter to counsel 
that with a reasonable degree of medical certainty, Koterzina 
would not have sustained any disability from his injuries 
received in the January 28, 1989, car accident absent his 
unstable cervical spine. It was only because of Koterzina’s old 
injury and unstable cervical spine that he sustained a bursting 
fracture of his fifth cervical vertebra and resulting myelopathy 
when he hit his head in the car accident. This testimony is 
undisputed in the record. The Nebraska Supreme Court has 
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long held that an award against an employer must be based 
upon facts in the record. See Kramer v. DeNoyer, 240 Neb. 805, 
484 N.W.2d 447 (1992). Accordingly, based on the record, we 
hold that the Workers’ Compensation Court erred in requiring 
Copple to pay 70 percent of Koterzina’s disability benefit 
because this degree of disability would not have resulted from 
the last injury had there been no preexisting disability. We 
therefore modify this portion of the Workers’ Compensation 
Court’s order to direct the Second Injury Fund to provide 100 
percent of the temporary total and permanent total disability 
benefits and Copple to pay 0 percent of those benefits. See 
Parker, supra. 

Given this court’s appellate findings between the employer 
and the employee regarding home health care and 
handicapped-accessible home improvements, the employee is 
entitled to attorney fees for this appeal in the amount of $1,500. 
See Neb. Rev. Stat. § 48-125 (Cum. Supp. 1992). 

AFFIRMED AS MODIFIED. 


MIKE WOODWARD, DOING BUSINESS AS ISLAND MARINE, 
APPELLANT, V. DAVID L. YONKER, DOING BUSINESS AS CAPTAIN’S 
QUARTERS MARINA AND STORAGE, APPELLEE. 
510N.W.2d 480 


Filed July 13,1993. No. A-92-165. 


1, Jurisdiction: Appeal and Error. Jurisdiction is a prerequisite for an appellate 
court’s consideration of an appeal, and jurisdiction cannot be acquired unless 
the appellant has satisfied the requirements for appellate jurisdiction. 

: . An appellate court, on its own motion, may examine and 
determine whether jurisdiction is lacking as the result of a procedural defect 
which prevents acquisition of appellate jurisdiction. 

2 . An appellate court has a duty to determine issues of jurisdiction 

which are apparent from the record. 
4. Motions for New Trial: Courts: Appeal and Error. When a district court acts in 
the capacity of an intermediate appellate court rather than a trial court, a 
_ motion for new trial is not properly presented to the district court after its 
decision affirming or reversing the judgment of the county court. 
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5. Motions for New Trial: Courts: Pleadings: Appeal and Error. When a district 
court is acting in an appellate capacity, a motion for new trial is not a proper 
pleading and it does not stop the running of time for perfecting an appeal. 

6. Motions for New Trial: Courts: Judgments: Appeal and Error. Although a 
motion for new trial does not toll the time for appeal, it is to be considered 
nothing more than an invitation to the district court to consider exercising its 
inherent power to vacate or modify itsown judgment. 

7. Judgments. The act of the court, ora judge thereof, in pronouncing judgment, 
accompanied by the making of a notation on the trial docket, constitutes the 
rendition of a judgment or decree. 

. Failing a notation on the trial docket, a judgment is rendered when some 

written notation is made and filed in the records of the court. That written 

notation accompanied by its filing becomes the equivalent of a notation on the 
trial docket. 


Appeal from the District Court for Dawson County, DONALD 
E. Row.anps II, Judge, on appeal thereto from the County 
Court for Dawson County, LLoyp G. KAUFMAN, Judge. Appeal 
dismissed. 


John B. McDermott, of McDermott & Depue, for appellant. 


John R. Higgins, Jr., of Paine, Huston & Higgins, for 
appellee. 


SIEVERS, Chief Judge, and HANNoNand Irwin, Judges. 


SIEVERS, Chief Judge. 

We take this opportunity to point out that the filing of a 
motion for a new trial in the district court on an appeal of a 
county court’s judgment is a procedural tactic fraught with 
jurisdictional danger. Such a motion does not toll the running 
of the 30-day limit in which to perfect an appeal to this court. 


PROCEDURAL BACKGROUND 

Mike Woodward, doing business as Island Marine, initiated 
this action against David L. Yonker, doing business as Captain’s 
Quarters Marina and Storage, in the county court for Dawson 
County on August 3, 1989. Woodward’s petition alleged that as 
a result of Yonker’s negligence in transporting a pontoon boat, 
the boat upended and sustained $5,000 in damage. Trial was 
held on November 28, 1989. On November 29, the county court 
found that the parties were engaged in a joint venture, thereby 
making each party responsible for one-half the loss. Yonker 
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was ordered to pay $2,500. 

On December 29, 1989, Woodward appealed the county 
court’s decision to the district court. A hearing by conference 
call was held on May 31, 1990. The district court reversed the 
county court’s decision on June 18, 1990, which is the date set 
forth in its written “Judgment,” although we note that the clerk 
of the court’s stamp indicates that it was not filed with that 
office until October 12, 1990. Woodward filed his motion for 
new trial on October 5, 1990. A hearing on the new trial motion 
occurred over 15 months later, on January 31, 1992. The district 
court entered an order that day overruling the motion, and the 
order was filed with the clerk of the court on February 3, 1992. 
Woodward appealed to this court on February 28, 1992. 


DISCUSSION 

Jurisdiction is a prerequisite for this court’s consideration of 
an appeal, and jurisdiction cannot be acquired unless “ ‘the 
appellant has satisfied the requirements for appellate 
jurisdiction” ” Metrejean v. Gunter, 240 Neb. 166, 167, 481 
N.W.2d 176, 177 (1992) (quoting Jn re Interest of B.M.H., 233 
Neb. 524, 446 N.W.2d 222 (1989)). “An appellate court, on its 
own motion, may examine and determine whether jurisdiction 
is lacking as the result of a procedural defect which prevents 
acquisition of appellate jurisdiction.” Metrejean, 240 Neb. at 
167, 481 N.W.2d at 177. This court “has a duty to determine 
issues of jurisdiction which are apparent from the record.” J.L. 
Healy Constr. Co. v. State, 236 Neb. 759, 762, 463 N.W.2d 813, 
816 (1990). We therefore proceed to address the jurisdictional 
defect in the present appeal. 

When a district court acts in the capacity of an intermediate 
appellate court rather than a trial court, “[a} motion for new 
trial is not properly presented to the district court after its 
decision affirming or reversing the judgment of the county 
court.” Collection Bureau of Lincoln v. Loos, 233 Neb. 30, 31, 
443 N.W.2d 605, 606 (1989). Consequently, a motion for new 
trial under these circumstances is “not a proper pleading and it 
does not stop the running of time for perfecting an appeal.” 
Interstate Printing Co. v. Department of Revenue, 236 Neb. 
110, 112, 459 N.W.2d 519, 522 (1990). 
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Although such a motion does not toll the time for appeal, “it 
is to be considered nothing more than an invitation to the 
district court to consider exercising its inherent power to vacate 
or modify its own judgment.” Russell v. Luevano, 234 Neb. 
581, 584, 452 N.W.2d 43, 46 (1990). However, such modifying 
or vacating must occur during the term the judgment is 
rendered or otherwise meet the criteria of Neb. Rev. Stat. 
§ 25-2001 (Reissue 1989). In this case, no modification 
occurred, and the district court eventually overruled 
Woodward’s motion for new trial. 

In Loos, supra, the district court sat as an intermediate 
appellate court which affirmed the county court’s decision. A 
motion for new trial was filed and subsequently overruled. An 
appeal was taken within 30 days of the overruling of the 
motion. The Nebraska Supreme Court dismissed the.appeal for 
lack of jurisdiction, since the motion for new trial did not delay 
the running of the 30-day appeal time and more than 30 days 
had lapsed between the district court’s affirmance of the county 
court’s judgment and the filing of the appeal. 

Notwithstanding that Woodward filed a motion for new 
trial, his appeal to this court had to be filed within 30 days of the 
district court’s judgment reversing the county court’s decision 
in order for this court to acquire jurisdiction. “[T]he act of the 
court, or a judge thereof, in pronouncing judgment, 
accompanied by the making of a notation on the trial docket, 
constitutes the rendition of a judgment or decree.” Hoffman v. 
Reinke Mfg. Co., 227 Neb. 66, 68, 416 N.W.2d 216, 219 (1987). 
However, the transcript here fails to include the district court’s 
trial docket. Nonetheless, “failing a notation on the trial 
docket, a judgment is rendered when some written notation is 
made and filed in the records of the court.” Jd. “That written 
notation accompanied by its filing becomes the equivalent of a 
notation on the trial docket.” Schmuecker Bros. Implement v. 
Sobotka, 217 Neb. 114, 118, 348 N.W.2d 130, 134 (1984). 

Accordingly, we find that the district court’s judgment was 
rendered when the “Judgment” was filed with the clerk of the 
district court on October 12, 1990. The notice of appeal was 
filed February 28, 1992, obviously long past the 30 days 
allowed by Neb. Rev. Stat. § 25-1912(1) (Cum. Supp. 1992). 
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This court is without jurisdiction to hear the appeal. 
APPEAL DISMISSED. 


IN REAPPLICATION OF JANTZEN. 
HENRY JANTZEN AND VERN JANTZEN, APPELLEES, V. DILLER 
TELEPHONE COMPANY, APPELLANT. 
510 N.W.2d 482 


Filed July 20, 1993. No. A-92-038. 


1. Public Service Commission: Appeal and Error. In an appeal from an order of the 
Public Service Commission, the appellate court examines the record to 
determine whether the Commission acted within the scope of its authority and 
whether the evidence shows that the order in question was unreasonable or 
arbitrary. 

’ 2. Administrative Law. Agency regulations properly adopted and filed with the 
Secretary of State have the effect of statutory law. 

3. Public Service Commission: Time: Waiver. Under Public Service Commission 
rules, the failure to timely file a protest shall be construed as a waiver of 
opposition and participation in the proceedings. 

4. Administrative Law. Procedural rules are binding upon the agency which enacts 
them, and the agency does not have the discretion to disregard a validly adopted 
rule which remains in force. ; 


Appeal from the Nebraska Public Service Commission. 
Reversed and remanded with directions. 


Jack L. Shultz and Gregory D. Barton, of Harding & 
Ogborn, for appellant. 


Henry Jantzen and Vern Jantzen, prose. 
CONNOLLY, MILLER-LERMAN, and WRIGHT, Judges. 


WRIGHT, Judge. 

Protestant, Diller Telephone Company (Diller), appeals 
from the December 19, 1991, order of the Nebraska Public 
Service Commission (Commission) which granted the 
application of Henry Jantzen and Vern Jantzen. The 
Commission’s order transferred Vern’s farmstead from Diller’s 
Harbine exchange to the Plymouth exchange of the Lincoln 
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Telephone & Telegraph Company (LTT) and determined 
Diller’s loss of investment to be $338.91. 

Diller claims that (1) the Commission erred as a matter of law 
in taking into consideration that local callers within Vern’s 
community of interest must pay toll charges to call him; (2) it 
was arbitrary, capricious, and unreasonable for the 
Commission to determine that local callers within Vern’s 
community of interest often do not call him because it would be 
a toll call and that Diller did not provide full telephone 
exchange service to Vern’s community of interest; (3) the 
Commission erred in its consideration of the type of 911 service 
provided by Diller to Vern in resolving the issue of adequacy of 
the telephone exchange service; and (4) the Commission’s 
determination that Diller’s loss of investment was $338.91 was 
arbitrary, capricious, and unreasonable. 


SCOPE OF REVIEW 
In an appeal from an order of the Public Service 
Commission, the appellate court examines the record to 
determine whether the Commission acted within the scope of its 
authority and whether the evidence shows that the order in 
question was unreasonable or arbitrary. In re Application of 
George Farm Co. , 233 Neb. 23, 443 N.W.2d 285 (1989). 


FACTS 

Henry and Vern filed their application to receive telephone 
service from the Plymouth exchange of LTT on December 18, 
1990. Notice of the application was published in the Daily 
Record in Omaha on December 20. Diller filed its protest to the 
application on January 23, 1991. 

Henry lives 2 miles east and 2 miles south of Plymouth, 
where he has farmed since 1953. In 1974, he purchased a 
farmstead where Vern now lives. This farmstead is 1 mile south 
and 1 mile east of Henry’s. Henry’s farmstead is in the 
Plymouth exchange served by LTT, and Vern’s farmstead is in 
the Harbine exchange served by Diller. 

Henry’s previous applications, filed with the Commission in 
1974, 1975, and 1976, to extend the boundary of the Plymouth 
exchange of LTT to include the purchased farmstead were 
denied. The farmstead upon which Vern resides has a Plymouth 
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address, is in the Plymouth fire district, and is located closer to 
Plymouth than to Diller. Henry owns all of the property in 
question, which consists of 355 acres. 

The first hearing on the December 18, 1990, application was 
held March 28, 1991. Vern testified that he was not receiving 
and would not receive within a reasonable time reasonably 
adequate exchange telephone services. He uses the telephone 
for business and pleasure, and his primary community of 
interest is served by the Plymouth exchange. Vern testified that 
the duplicated service issue did not exist because an LTT cable is 
buried 108 feet north of the telephone service entrance to his 
house, while Diller has a cable 324 feet east of the service 
entrance. Vern said he is willing to pay any reasonable cost 
associated with any loss to Diller and any reasonable cost to 
connect to LTT. 

On May 14, 1991, the Commission found that the 
application was fair and reasonable and that it was in the 
public’s interest to grant the application. The Commission 
determined that the loss of investment to Diller was $97.21 and 
that the applicants were required to pay to LTT the construction 
charge to connect the facilities using the most advantageous 
route to the applicants’ premises. The Commission further 
determined that subsequent to the applicants’ payment to Diller 
for the lost investment, both the Plymouth exchange and the 
Harbine exchange boundary maps were to be revised to 
incorporate the entire farm property in question in the 
Plymouth exchange. 

After Diller filed a motion for rehearing and/or 
reconsideration, the Commission granted a rehearing, which 
was held September 13, 1991. Exhibits and the transcript from 
the first hearing were admitted into evidence at the second 
hearing. The Commission then entered a second order on 
November 26, denying the application. The applicants timely 
filed a motion for rehearing and/or reconsideration, and on 
December 19, the Commission revoked its orders of May 14 
and November 26 and granted the application. The 
Commission determined that the loss of investment to Diller 
was $338.91. The applicants were required to file with the 
Commission a receipt showing payment of that amount and 
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were required to pay the LTT construction charge to connect 
the facilities using the most advantageous route to Vern’s 
premises. The Commission ordered that upon the applicants’ 
payment to Diller for the lost investment, both the Plymouth 
exchange and the Harbine exchange boundary maps should be 
revised to incorporate the entire farm property in question into 
the Plymouth exchange. The Commission also ordered that 
LTT be issued a certificate of convenience and necessity to serve 
that portion of the territory added to its exchange. Diller 
appeals the findings and order of the Commission entered 
December 19, 1991. 


ANALYSIS 
In our review of this matter, we note that agency regulations 
properly adopted and filed with the Secretary of State have the 
effect of statutory law. Nucor Steel v. Leuenberger, 233 Neb. 
863, 448 N.W.2d 909 (1989). Neb. Rev. Stat. § 75-110 (Reissue 
1990) provides: 

The commission shall adopt rules for the government 
of its proceedings, including rules of procedure for notice 
and hearing. The commission shall also promulgate 
regulations which the commission deems necessary to 
regulate persons within the commission’s jurisdiction. The 
commission shall not take any action affecting persons 
subject to the commission’s jurisdiction unless such action 
be taken pursuant to arule, regulation, or statute. 

The applicable rules in effect at the time of the application were 
found at 291 Neb. Admin. Code, ch. 1, §§ 014 and 015 (1988). 
In the preliminary matters of the Commission’s order of 
December 19, 1991, the Commission noted that the Jantzens’ 
application was filed on December 18, 1990, and that notice of 
the application was published in the Daily Record on December 
20. Section 014.02 requires that protests be filed within 30 days 
of the date of the publication of the notice. The Commission 
specifically noted that because the 30th day fell on a Saturday, 
the following weekday which was not a holiday became the 30th 
day. Monday, January 21, 1991, was a state holiday (Martin 
Luther King, Jr., Day), and therefore, January 22 was the final 
date for filing a protest. The Commission noted that since 
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Diller filed its protest on January 23, technically the protest was 
too late to allow Diller to participate in the proceedings. The 
Commission stated: “However, since the applicants did not file 
or make a timely motion at or before the hearings objecting to 
the appearance of the protestant, we will not preclude either the 
protestant’s participation nor its evidence. The Commission 
will not assume the role of a party’s legal counsel.” We address 
this issue because we believe it is decisive of the appeal. 

We set forth the following applicable rules of Commission 
procedure: 

014 Protests. 

014.01 Content of Protest; Failure to File. In addition 
to the requirements of Section 005.07, a protest shall set 
forth specifically the grounds upon which it is made, shall 
state the interest of the protestant in the proceeding, and 
shall specify the facts and circumstances relied upon. 
Except as provided in Section 015, failure to timely file a 
protest shall be construed as a waiver of opposition and 
participation in the proceeding. 

014.02 Protests Against Applications; When Filed. 
Except as provided in Sections 014.03 and 014.04, and 
unless otherwise provided in statute, a protest against the 
granting of any application shall be filed with the 
[CJommission within thirty (30) days from the date of 
publication of said notice. A copy of the protest should be 
served upon all adverse parties of record, or upon their 
attorneys of record. 


oe 


015 Intervention in Proceedings. 
015.01 Formal Intervention; Status. Any person who 


has an interest in any proceeding pending before the 
Commission, but who does not desire to file a formal 
protest, may file a Petition of Formal Intervention. Such 
person shall be designated as a “formal intervenor”, and 
shall become a party to the proceeding. 


015.03 Formal Intervention; When filed; Service. A 
Petition of Formal Intervention shall be filed with the 
Commission within the time specified in 014.02 for the 
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filing of a formal protest. ... 

015.04 Formal Intervention; Participation in 
Proceedings. A formal intervenor shall be entitled to 
participate in the proceeding to the extent of his express 
interest in the matter. Such participation shall include, 
without limitation, the presentation of evidence and 
argument, the cross-examination of witnesses and the 
submission of rebuttal evidence. As a party, a formal 
intervenor shall also have the right of appeal. 

Leave to intervene informally may be granted by the 
Commission, but the informal intervenor does not become a 
party to the proceeding. Participation is limited to the 
presentation of a prefiled statement of a single witness, together 
with exhibits by such witness, and participation in oral 
argument submission of briefs. In our review of the 
Commission’s rules, we note that the failure to timely file a 
protest shall be construed as a waiver of opposition and 
participation in the proceedings. Such protest must be filed 
within 30 days from the date of publication of the notice of the 
application. Persons who are not interested in filing a formal 
protest may intervene and are considered a party to the 
proceeding if they intervene within 30 days from the date of 
publication of the notice of the application. A formal 
intervenor is entitled to participate in the proceedings, 
including the examination of witnesses and the presentation of 
evidence, and the intervenor has the right of appeal. Informal 
intervention is allowed, but an informal intervenor does not 
become a party to the proceeding. 

In summary, the rules set forth who may be a party, how a 
party may intervene, and what rights the parties have based on 
the type of intervention. These rules and regulations are binding 
on the Commission in the same manner as if they were statutes. 
The Commission is required to conform to these rules. 

In Douglas County Welfare Administration v. Parks, 204 
Neb. 570, 572, 284 N. W.2d 10, 11-12 (1979), the court stated: 

Generally, rules and regulations of an administrative 
agency governing proceedings before it, duly adopted and 
within the authority of the agency, are as binding as if they 
were statutes enacted by the Legislature. Likewise, 
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procedural rules are binding upon the agency which enacts 
them as well as upon the public, and the agency does not, 
as a general rule, have the discretion to waive, suspend, or 
disregard, in a particular case, a validly adopted rule so 
long as such rule remains in force. This is true even though 
the adoption of the rule was a discretionary function, and 
plenary powers, or powers resting in the absolute 
discretion of an agency, may thus be rendered subject to 
procedural limitations. To be valid, the action of the 
agency must conform to its rules which are in effect at the 
time the action is taken, particularly those designed to 
provide procedural safeguards for fundamental rights. 

In Douglas County Welfare Administration, the district 
court for Lancaster County found that the appellants had filed 
their appeals with the Joint Merit System Council of Nebraska 
out of time. The district court held that the granting of the 
second appeal was without authority because the appellants 
had filed their appeal more than 30 days after their dismissal. 
The rules of the Joint Merit System provided that a permanent 
employee who was dismissed, suspended, or demoted had the 
right to appeal to the council not later than 30 days after the 
effective date of the dismissal, suspension, or demotion. The 
appellants argued that the council could waive its own rules 
with regard to filing an appeal and could hear the cases it 
desired. The Supreme Court, in affirming the decision of the 
district court, found no reason not to follow the rule of the 
council. The attempt of the council to later give itself authority 
to hear the appeal was a nullity and of no force and effect. 

No case in Nebraska has determined whether the failure to 
file a timely protest waives the right of the protestant to 
participate in the proceeding, as provided by § 014.01. In In re 
Application of George Farm Co., 233 Neb. 23, 443 N.W.2d 285 
(1989), the applicant raised the issue of whether the failure of 
the telephone company to timely protest waived its right to 
participate in the proceedings. The court did not consider this 
argument because its determination was not necessary, as the 
court reversed the Commission’s order on other grounds. 

We believe Douglas County Welfare Administration controls 
our decision in this case. We find that the Commission did not 
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have the discretion to waive or disregard the untimely filing of a 
protest by Diller. As noted in Douglas County Welfare 
Administration, procedural rules are binding upon the agency 
which enacts them, and the agency does not have the discretion 
to disregard a validly adopted rule which remains in force. The 
rules of Commission procedure establish in detail the conduct 
of a hearing and the responsibilities of the protestant. The 
“failure to timely file a protest shall be construed as a waiver of 
opposition and participation in the proceeding.” § 014.01. 

We find no reason to deviate from that rule, and we therefore 
reverse the order of the Commission entered December 19, 
1991, and remand the cause with directions that the 
Commission reinstate its order entered May 14, 1991, and 
include therein the finding that pursuant to § 014.01 the failure 
of Diller to file its protest within 30 days has constituted a 
waiver of opposition and participation in the proceedings. 

We further direct that Diller be required to refund to the 
applicants the difference between the amount found due in the 
Commission’s order of December 19 and the amount found due 
in the Commission’s order of May 14. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. HOMER RAY MCPHERSON, SR., 
APPELLANT. : 
510 N.W.2d 487 


Filed July 20, 1993. No. A-92-244. 


1. Jurisdiction: Judgments: Time: Appeal and Error. In order for an appellate 
court to obtain jurisdiction, the notice of appeal must be filed in the appropriate 
district court within 30 days after the rendition of a judgment. 

2. Courts: Judgments. The rendition of a judgment is the act of a court, or a judge 
thereof, in pronouncing judgment, accompanied by the making of a notation on 
the trial docket, or one made at the direction of the court or judge thereof, of the 
relief granted or denied in an action. 

3. Judgments: Final Orders. The mere oral pronouncement of a judgment without 
anentry on the trial docket is not the rendition of a judgment or final order. 

4. Judgments. The issuance of amemorandum opinion or order by a judge without 
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the concurrent entry of a notation on the trial docket is insufficient to be 
considered a rendition of a judgment. 

5. Judgments: Records. The failure to make an entry on the trial docket may be 
corrected if the memorandum announcing the decision. is signed and 
subsequently filed in the court record. 

6. Judges: Summary Judgment: Records. The entry in a judge’s minutes stating 
that a motion for summary judgment was sustained is considered the rendition 
of a judgment, and the subsequent entry in the record of a memorandum 
opinion or order sustaining the summary judgment is merely a confirmation of 
the docket entry. 

7. Rules of the Supreme Court: Records: Final Orders: Appeal and Error. 
Pursuant to Neb. Ct. R. of Prac. 4A(1)b, an appellate court may on its own 
accord receive a supplemental transcript which provides the final order. 


Appeal from the District Court for Adams County: 
BERNARD SPRAGUE, Judge. Appeal dismissed. 


Gene C. Foote II for appellant. 


Don Stenberg, Attorney General, J. Kirk Brown for 
appellee. 


CONNOLLY, HANNON, and MILLER- LERMAN, Judges. 


MILLER-LERMAN, Judge. 

Homer Ray McPherson, Sr., appeals the order of the district 
court overruling his motion for postconviction relief. For the 
reasons ‘recited below, we dismiss the case for rah of 
jurisdiction. 

In order for this court to obtain jurisdiction, the notice of 
appeal must be filed in the appropriate district court within 30 
days after the rendition of a judgment. Neb. Rev. Stat. 
§ 25-1912(1) (Cum. Supp. 1992). The “[rjendition of a 
judgment is the act of the court, or a judge thereof, in 
pronouncing judgment, accompanied by the making of a 
notation on the trial docket, or one made at the direction of the 
court or judge thereof, of the relief granted or denied in an 
action.” Neb. Rev. Stat. § 25-1301(2) (Reissue 1989). 

The Nebraska Supreme Court has held that the mere oral 
pronouncement of a judgment without an entry on the trial 
docket is not the rendition of a judgment or final order. Fritch 
v. Fritch, 191 Neb. 29, 213 N.W.2d 445 (1973). Furthermore, 
the issuance of a memorandum opinion or order by a judge 
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without the concurrent entry of a notation on the trial docket is 
insufficient to be considered a rendition of a judgment. 
Valentine Production Credit Assn. v. Spencer Foods, Inc., 196 
Neb. 119, 241 N.W.2d 541 (1976). However, the failure to make 
an entry on the trial docket may be corrected if the 
memorandum announcing the decision is signed and 
subsequently filed in the court record. State v. Foster, 239 Neb. 
598, 476 N.W.2d 923 (1991); Hoffman v. Reinke Mfg. Co., 227 
Neb. 66, 416 N.W.2d 216 (1987); Federal Land Bank vy. 
McElhose, 222 Neb. 448, 384 N.W.2d 295 (1986); Schmuecker 
Bros. Implement v. Sobotka, 217 Neb. 114, 348 N.W.2d 130 
(1984). In contrast, the entry in a judge’s minutes stating that a 
motion for summary judgment was sustained is considered the 
rendition of a judgment, and the subsequent entry in the record 
of a memorandum opinion or order sustaining the summary 
judgment is merely a confirmation of the docket entry. 
Sederstrom v. Wrehe, 215 Neb. 429, 339 N. W.2d 74 (1983). 

In the case at bar, the notice of appeal is file-dated February | 
19, 1992. A review of the remainder of the transcript, as 
originally filed, reveals that the trial judge issued a 
memorandum order which carries a file stamp date, by the 
district court, of March 20, 1992. The memorandum order 
states that the matter came on for hearing on January 8, 1992, 
and that the relief sought was denied. A copy of the trial docket 
sheet is not in the transcript as originally filed. 

Neb. Ct. R. of Prac. 4A(1) (rev. 1992) places on the clerk of 
the court from which an appeal originates the duty to submit 
those documents referred to in subparts a, b, andc of the ruleto 
the appellate court if the appellant filed a praecipe for a 
transcript which directed the clerk generally to prepare a 
transcript. Specifically, subpart b provides that the clerk shall 
include “[t]he judgment, decree, or final order sought to be 
reversed, vacated, or modified, and the lower court’s 
memorandum opinion, if any.” In the case at bar, McPherson 
filed a praecipe asking the clerk to “prepare the transcript.” 
Pursuant to rule 4A(1)b, the Court of Appeals received a 
supplemental transcript which provided the following entry in 
the trial docket dated January 8, 1992: “1-8-92 Judge Sprague: 
[Defendant] appeared with counsel, Gene Foote[.] Argument 
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presented on [defendant’s] motion. Motion for postconviction 
relief overruled.” . 

This entry confirms that the judgment on the motion was 
rendered on January 8, 1992. See § 25-1301(2). McPherson’s 
time for appeal expired February 7, 1992. McPherson’s appeal 
was filed February 19, 1992, and is untimely. Therefore, this 
court lacks jurisdiction to reach the merits of the case, which is 
dismissed. 

APPEAL DISMISSED. 


IN RE ESTATE OF EDWIN LEROY QUINN, DECEASED. 
SAMUEL MCPEEK, APPELLEE, V. SCOTTS BLUFF COUNTY, 
NEBRASKA, APPELLANT. 
510N.W.2d 488 


Filed July 20, 1993. No. A-92-405. 


1. Decedents’ Estates: Parent and Child: Taxation: Time. A person to whom the 
deceased, for not less than I0 years prior to death, stood in the acknowledged 
relationship of a parent is entitled to the $10,000 exemption and I-percent 
inheritance tax according to Neb. Rev. Stat. § 77-2004 (Reissue 1990). 

2. Decedents’ Estates: Parent and Child: Taxation. The determination of whether 
a decedent stood in the acknowledged relationship of a parent pursuant to Neb. 
Rev. Stat. § 77-2004 (Reissue 1990) requires resolution of factual issues by the 
trial court. . 

3. Parent and Child: Words and Phrases. The phrase “acknowledged relationship 
of a parent” connotes a status of in loco parentis, which refers to a person who 
has put himself in the situation of a lawful parent by assuming the obligations 
incident to the parental relationship without going through the formalities 
necessary to legal adoption. 

4. Decedents’ Estates: Parent and Child: Taxation. Although a natural 
parent-child relationship may exist elsewhere, if parties regard each other in all 
of the usual incidents and relationships of family life as parent and child, the 
benefits of Neb. Rev. Stat. § 77-2004 (Reissue 1990) flow. 

5. Parent and Child: Intent: Proof. The assumption of the relationship of in loco 
parentis to a child is a question of intention, which may be shown by the acts and 
declarations of the person alleged to stand in such relationship. 

6. Decedents’ Estates: Parent and Child: Claims: Time. The fact that a 
parent-child relationship may start when both parties are adults, or may begin 
when the child is a minor and continue after that child reaches adulthood, is not 
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a bar to a claim made under the relevant language of Neb. Rev. Stat. § 77-2004 
(Reissue 1990). 

7. Parent and Child. While a child’s residence is necessarily a factor to be 
considered in deciding whether a parent-child relationship exists, it is not the 
only one. 

Appeal from the District Court for Scotts Bluff County, 
RosertT O. HIpPE, Judge, on appeal thereto from the County 
Court for Scotts Bluff County, G. GLENN CAMERER, Judge. 
Judgment of District Court affirmed. 


Sara Olsen, Deputy Scotts. Bluff County Attorney, for 
appellant. 


Michael J. Franciosi, of Atkins Ferguson Zimmerman 
Carney, P.C., for appellee. 


SIEVERS, Chief Judge, and HANNON and IrwiN, Judges. 


IRWIN, Judge. 
INTRODUCTION 

Decedent, Edwin LeRoy Quinn, died testate on July 24, 
1990. Quinn’s first wife, Marjorie Lucille, predeceased him. 
They had no biological children. Quinn executed a will leaving 
the residue of his estate to appellee, Samuel McPeek. McPeek 
requested a refund of the tax assessed on his inheritance, 
according to Neb. Rev. Stat. § 77-2006 (Reissue 1990), which 
he paid as the result of a tentative tax determination in the estate 
of Quinn. McPeek requested the refund, asserting that he is “a 
person to whom the deceased, for ten years prior to death, 
stood in the acknowledged relationship of a parent,” brief for 
appellee at 18, and that, therefore, he is entitled to the $10,000 
exemption and 1-percent inheritance tax according to Neb. 
Rev. Stat. § 77-2004 (Reissue 1990). A judgment was obtained 
in the county court for Scotts Bluff County, ruling that McPeek 
was not entitled to the exemption and lower tax rate and 
denying his request for a refund of inheritance tax paid. 
McPeek appealed the ruling to the district court for Scotts Bluff 
County. The district court reversed the county court’s judgment 
and held that the county court erred in finding that McPeek was 
not a person to whom the deceased stood in the acknowledged 
relationship of a parent and erred in denying him a refund of a 
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portion of the inheritance tax paid. Scotts Bluff County has 
appealed the district court’s ruling. For the reasons discussed 
below, we affirm the decision of the district court. 


ASSIGNED ERROR 
Scotts Bluff County assigns one error. That error is that the 
district court was incorrect in “finding that the evidence 
established that Sam McPeek is a person to whom the deceased 
for not less than ten years prior to death stood in the 
acknowledged relation of a parent.” 


STANDARD OF REVIEW 

The appropriate standard of review in an appeal of an 
inheritance tax determination is a review for plain error 
appearing on the record. Jn re Estate of Detlefs, 227 Neb. 531, 
418 N.W.2d 571 (1988). See, also, In re Estate of Massie, 218 
Neb. 103, 353 N.W.2d 735 (1984), disapproved on other 
grounds, In re Estate of Price, 223 Neb. 12, 388 N.W.2d 72 
(1986). 


FACTUAL BACKGROUND 

While § 77-2004 applies to “any person to whom the 
deceased for not less than fen years prior to death stood in the 
acknowledged relation of a parent” (emphasis supplied), we 
must travel farther back in time than 10 years from Quinn’s 
death to fully evaluate the relationship between McPeek and 
Quinn. The underlying facts are undisputed. McPeek was born 
in Scottsbluff, Nebraska, on June 3, 1956. His parents are 
Charles and Semalena McPeek. He also had an older sister and 
a younger brother. 

When he was a young child, McPeek’s parents operated the 
Gering Hotel cafe. The Quinns patronized the cafe often. A 
relationship was struck between the McPeek family and the 
Quinns. Beginning when he was approximately 3 years old, the 
Quinns would often take young McPeek and his sister home 
with them until the McPeek parents had closed the restaurant 
for the evening. When McPeek was approximately 4 years old, 
his family moved to Minatare, Nebraska. Semalena McPeek 
began attending college, and Charles McPeek ran the Chef 
Cafe in Minatare. McPeek remembers problems beginning to 
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surface between his parents during this timeframe. His father 
was “working all the time,” and his mother was “going away to 
school.” As the McPeek family unit began to fracture, young | 
McPeek’s relationship with the Quinns began to intensify. 
According to McPeek, he “grew up at Quinns.” He spent a 
great deal of time with the Quinns due to the long hours his 
parents were away from the home. According to trial testimony, 
the Quinns became McPeek’s surrogate family and instilled in 
him a work ethic and other individual values. 

In 1961, the McPeeks moved to Casper, Wyoming. Although 
he attended grade school in Casper, young McPeek returned by 
train to Gering every weekend to reside with the Quinns. This 
continued throughout the first and second grades. The Quinns 
paid the train fare. 

McPeek lived with the Quinns during his third grade year and 
attended school at McKinley school in Gering. Simultaneously, 
the marital relationship between McPeek’s parents was 
disintegrating. His mother was away from the family home 
most of the time, including weekends, and his father was 
working much of the time. As McPeek advanced to the fourth 
grade, the Quinns voiced a desire that Semalena and Charles 
McPeek allow them to adopt young McPeek, but his parents 
would not agree. At the same time, Semalena McPeek became 
pregnant, and McPeek’s parents returned him to Casper. 
Helping his mother with the newborn, McPeek remained in 
Casper until the summer between his fifth and sixth grade 
years. However, during that time he maintained his relationship 
with the Quinns, spending his holidays and weekends with 
them. The Quinns paid the travel expenses. 

Between McPeek’s fifth and sixth grade years, the McPeek 
family moved to Terrytown, Nebraska, a town near Gering. 
Semalena McPeek was teaching and stayed in Alliance, 
Nebraska. Charles McPeek was working “six to seven” days a 
week at the Scotts Bluff Country Club. 

The Quinns resided a few blocks from the school that 
McPeek attended during the sixth grade. McPeek would stay at 
the Quinns’ a great part of the time while school was in session, 
including weekends. He also spent holidays and summers with 
the Quinns. 
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McPeek’s relationship with his biological parents was 
collapsing during his seventh, eighth, and ninth grade years. 
His father left the family and moved to Wisconsin. His mother 
was having alcohol problems. McPeek lived with the Quinns 
throughout much of this turmoil. He also spent most of his time 
with them during weekends, holidays, and summers. During his 
ninth grade year, the Quinns explored the possibility of 
establishing a guardianship, since McPeek felt it was impossible 
to remain with his mother, and his father was now living in 
another state. McPeek did not get along with his mother, and 
their relationship was severed after Semalena McPeek 
physically assaulted the Quinns during a conversation related to 
the guardianship and where McPeek would live. The 
guardianship was never accomplished. McPeek finished his 
ninth grade year in Gering, living with his older sister during the 
week and at the Quinns’ on the weekends. 

After completing the ninth grade, McPeek visited his father 
who was then living in Illinois. McPeek spent a month with him 
and then returned to the Quinns’ for the remainder of the 
summer. 

The Quinns and McPeek determined that he would continue 
his secondary schooling at a church boarding school in Seward, 
Nebraska. The Quinns and McPeek’s father shared this 
expense. Charles McPeek paid tuition and board, and the 
Quinns covered the remaining living expenses, including 
medical, clothing, day-to-day items, and travel. Trial testimony 
revealed that without the Quinns’ support, McPeek would have 
been unable to attend this school. 

While attending boarding school, McPeek spent the holidays 
and vacation times with the Quinns. He no longer had any 
direct contact with his mother and saw his father once or twice a 
year. 

McPeek’s junior and senior high school years were spent at 
St. Paul’s College High School in Concordia, Missouri. The 
financial responsibilities were again split between the Quinns 
and McPeek’s father, and McPeek’s free time was spent with the 
Quinns. During his junior year, the Quinns provided 
transportation for McPeek by purchasing him acar, titled in the 
names of Edwin Quinn or Sam McPeek. 
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After graduating from high school, McPeek attended a 
junior college. McPeek’s father continued to pay tuition and 
board, and the Quinns paid the remainder of McPeek’s 
expenses. Finishing junior college a semester early, McPeek 
came home to the Quinns and lived with them for the summer 
of 1975 and into the first portion of 1976. He attended school 
for one quarter in St. Paul, Minnesota, before moving to Ann 
Arbor, Michigan, and graduating from Concordia College in 
1978. During college, McPeek continued to return home to the 
Quinns for holidays and summer vacations. 

After college, McPeek attended Concordia Seminary in St. 
Louis, Missouri, with the Quinns and Charles McPeek sharing 
financial responsibilities in the same fashion as they had during 
his high school and college years. The only exception regarding 
financial responsibilities occurred during McPeek’s third year 
in the seminary when he obtained an internship that satisfied 
his tuition requirement and relieved his father of this 
responsibility. 

When McPeek graduated in May 1982 from Concordia 
Seminary, Edwin Quinn attended the graduation. In July 1982, 
McPeek was ordained in Kansas. Quinn was present at the 
ordination ceremony also. The Bonner Springs Chieftain, a 
local newspaper, carried the announcement of McPeek’s 
ordination. It read: “Samuel McPeek of Gering, Neb., has 
received and accepted a call to become pastor of Emmaus 
Lutheran Church... .Theson of Mr. and Mrs. Edwin Quinn of 
Gering, Neb., and Charles McPeek of Kearney, Neb... .” 

After McPeek’s ordination, he continued to call home to 
Quinn every Saturday morning, and Quinn would travel to 
Kansas to spend the holidays with McPeek. After Quinn’s 
health deteriorated and he could no longer travel to Kansas, 
McPeek would travel to Gering to visit him. 

When they were in public together, McPeek referred to the 
Quinns as “Mom” and “Dad,” and the Quinns referred to 
McPeek as their son. 

“Mom Quinn,” as McPeek referred to her, died in 1982. 
Both she and her husband had experienced health problems 
over the years. In 1976, Marjorie Lucille Quinn, known as 
Lucille Quinn, had been diagnosed with cancer. “Dad,” as 
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McPeek called Edwin Quinn, telephoned him in 1976 to tell him 
about Lucille Quinn’s upcoming surgery. Edwin Quinn bought 
McPeek an airline ticket to travel to Nebraska for Lucille 
Quinn’s surgery. In November 1980, Edwin Quinn had an 
emergency operation. McPeek chartered a plane to be present. 
He was also at Lucille Quinn’s bedside in March 1981 when she 
underwent another major surgery related to cancer. Ultimately, 
she died in March 1982. McPeek attended her funeral. Her 
obituary appearing in the newspaper read “[s]urvivors include 
her husband; son, Sam McPeek ... .” 

After Lucille Quinn’s death, McPeek called Edwin Quinn 
every Saturday morning. Quinn visited McPeek on holidays 
and several other times until Quinn’s health deteriorated to an 
extent that he could no longer drive. Quinn eventually died July 
24, 1990. 


ANALYSIS 
Whether a decedent stood in the acknowledged relationship 
of a parent pursuant to § 77-2004 requires resolution of factual 
issues by the trial court. See Estate of Larson, 106 Cal. App. 3d 
$60, 166 Cal. Rptr. 868 (1980). The trial court should consider 
all pertinent factors in arriving at that factual conclusion. The 
trial court’s findings concerning factual determinations should 
be reviewed, keeping in mind that the scope of review in such 
determinations is whether the finding is supported by sufficient 
evidence and should not be disturbed unless clearly wrong. See 
In re Estate of Massie, 218 Neb. 103, 353 N.W.2d 735 (1984). 
The district court, which sat as an appellate court in this case, 
and the Court of Appeals shall review the case for plain error 
appearing on the record. See Jn re Estate of Detlefs, 227 Neb. 
531,418 N.W.2d 571 (1988). 
Section 77-2004 requires that 
[iJn the case of . . . any person to whom the deceased for 
not less than ten years prior to death stood in the 
acknowledged relation of a parent . . . the rate of tax shall 
be one percent of the clear market value of the property in 
excess of ten thousand dollars received by each person. 
The above statute contemplates that persons standing in loco 
parentis for 10 years prior to death are within the intent and 
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scope of the provision. Jn re Estate of Dowell, 149 Neb. 599, 31 
N.W.2d 745 (1948). Specific criteria to determine whether a 
person stands in loco parentis to a person within the context of 
§ 77-2004 have never been delineated in a Nebraska case. The 
California case of Estate of Larson has dealt with statutory 
language similar to § 77-2004. That court interpreted the 
statutory phrase “acknowledged relationship of a parent” to 
connote a status of in loco parentis, which refers to a person 
who has put himself in the situation of a lawful parent by 
assuming the obligations incident to the parental relationship 
without going through the formalities necessary to legal 
adoption. Estate of Larson, supra. \t should be noted that this 
definition is almost identical to Nebraska case law on the 
subject of in loco parentis. See, Cornhusker Christian Ch. 
Home y. Dept. of Soc. Servs., 227 Neb. 94, 416 N.W.2d 551 
(1987), appeal dismissed 488 U.S. 919, 109 S. Ct. 298, 102 L. 
Ed. 2d 317 (1988); Austin v. Austin, 147 Neb. 109, 22 N.W.2d 
560 (1946). The Estate of Larson court goes on to state that 
comparison of the statutory phrase “acknowledged 
relationship of a parent” to the concept of in loco parentis 
might suggest to some that the relationship must be precisely the 
same as a biological parent and child. That court held that the 
phrase “is not so narrow in its meaning.” Estate of Larson, 106 
Cal. App. 3d at 563, 166 Cal. Rptr. at 870. Citing Estate of 
Wilts, 80 Cal. App. 3d 599, 145 Cal. Rptr. 759 (1978), the Estate 
of Larson court said, “The law recognizes that although a 
natural parent-child relationship may exist elsewhere, if the 
parties regard each other in all of the usual incidents and 
relationships of family life as parent and child, the benefits” of 
the inheritance tax statute flow. Estate of Larson, 106 Cal. 
App. 3d at 563, 166 Cal. Rptr. at 870. The Estate of Larson 
court also reviewed some factors to determine if a person is to 
be acknowledged as a parent in a situation such as that before 
us. Those factors are as follows: reception of the child into the 
home and treatment of the child as a member of the family, 
assumption of theresponsibility for support beyond occasional 
gifts and financial aid, exercise of parental authority in 
discipline, relationship by blood or marriage, advice and 
guidance to the child, and sharing of time and affection. It 
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should be noted that the Estate of Larson court also addressed 
the question of whether total or exclusive financial support is 
required. Citing the Nebraska case of Jn re Estate of Dowell, 
and cases from several other jurisdictions, the court held that a 
person may stand in loco parentis despite other sources of 
support for the child. 

In Austin, the Nebraska Supreme Court held that the 
assumption of the relationship of in loco parentis to a child is a 
question of intention, which may be shown by the acts and 
declarations of the person alleged to stand in such relationship. 
While that particular case did not deal with § 77-2004, it is 
useful, since it dealt with the concept of in loco parentis in the 
context of a case involving inheritance issues. 

One more factor needs discussion before we determine 
whether Edwin Quinn stood in the acknowledged relationship 
ofa parent. 

As disclosed in Jn re Estate of Dowell, this portion of 
§ 77-2004 and other related provisions have been adopted from 
a similar statute of New York. According to In re Estate of 
Dowell, in determining the construction of these Nebraska 
statutes, we look to the construction placed upon their 
counterparts by the courts of New York, in the absence of a 
contrary intention being expressed by our Legislature. With 
this principle in mind, we look at Matter of Beach, 154 N.Y. 
242, 48 N.E. 516 (1897). The court in that case found that the 
phrase “any person” in § 77-2004 includes both minors and 
adults. The fact that a parent-child relationship may start when 
both parties are adults, or may begin when the child is a minor 
and continue after that child reaches adulthood, is not a bartoa 
claim made under the relevant language of § 77-2004. This 
point of law is valuable because it allows some latitude in 
determining when this parent-child relationship existed. Our 
determination is not restricted, therefore, to an examination of 
only childhood years, but also adult years of the child. 

Given the various criteria discussed above, and mindful of 
the scope of review, we hold that the district court was correct in 
finding that Edwin Quinn stood in the acknowledged 
relationship of a parent to McPeek. On the date of Quinn’s 
death, McPeek was 34 years old. During McPeek’s ninth grade 
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of school, which was obviously during his adolescence, he 
severed all relations with his mother, and his father had left the 
family although he did contribute to McPeek’s support. Prior 
to this time period, as well as after it, Quinn and his wife 
welcomed young McPeek into their home. He lived full time 
with them when he was in the third grade and continued 
throughout his early years to know the Quinn residence as 
home, spending weekends, holidays, and vacations with the 
Quinns. To be a member of a household, it is not necessary that 
a person reside in a house every day of every week. In Wondra 
v. Platte Valley State Bank & Trust Co., 194 Neb. 41, 230 
N.W.2d 182 (1975), the Nebraska Supreme Court held that the 
fact that a minor stepdaughter of a testatrix was physically 
absent from the home of the testatrix while attending school, 
during a part of which time the stepdaughter lived with her 
maternal relatives in another state and was physically present in 
the testatrix’s home only during vacation time, did not prevent 
the stepdaughter from being a member of the testatrix’s 
household and having her permanent home in the home of the 
testatrix. From 1957 until 1987, § 77-2004 remained virtually 
unchanged. It stated that 
any person to whom the deceased for not less than ten 
years prior to death stood in the acknowledged relation of 
a parent... ; Provided, that no one shall be considered a 
person to whom the deceased stood in the acknowledged 
relation of a parent unless he or she shall have been a 
member of the household of the deceased and shall have 
had his or her permanent home in the home of the 
deceased for at least five continuous years during his or 
her minority. 
(Second emphasis supplied.) § 77-2004 (Reissue 1986). 

Section 77-2004 (Reissue 1990) no longer contains a 
residency requirement. After completing the ninth grade, 
McPeek had no relationship with his mother and never lived 
with his father again. The only home he knew was the Quinns’. 
The Quinns were the only parents he knew. 

The parties themselves referred to their relationship as one of 
father-son and mother-son. When the Quinns were out in 
public, McPeek was their son. When Lucille Quinn died, Edwin 
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Quinn supplied the information to the newspaper for her 
obituary. It listed McPeek as her son. When McPeek was 
ordained and an announcement appeared in the newspaper, he 
listed the Quinns as his parents. The financial aid and assistance 
the Quinns gave was much more than occasional or sporadic. 
Without their assistance, McPeek would have been unable to 
attend secondary and postsecondary schools. It was the 
Quinns, McPeek testified, who taught him his work ethic and 
values. It was the Quinns who were there to counsel, advise, and 
share their time and affection with McPeek. This relationship 
goes back farther than 10 years prior to Edwin Quinn’s death. 
While no exact date can be affixed as to when Edwin Quinn 
began to occupy the position of father to McPeek, it is certain 
that it was more than 10 years prior to the death of the decedent. 
The assumption of the relationship of parent is a question of 
intention, which may be shown by the acts and declarations of 
the person alleged to stand in that position. Austin v. Austin, 
147 Neb. 109, 22 N.W.2d 560 (1946). 

A review of the county court’s memorandum opinion shows 
it to focus somewhat narrowly on the factor of where McPeek 
resided throughout his early years and later. The memorandum 
opinion states in relevant part: 

In this case the decedent did not stand in the 
relationship of parent to Sam McPeek except for one 
school year when the petitioner resided with the Quinns. 
The petitioner otherwise resided with one, or both, of his 
parents or attended boarding school. He received 
financial support from his parents including college 
tuition. 

While a child’s residence is necessarily a factor to be 
considered in deciding whether a parent-child relationship 
exists, it is not the only one. As stated above, § 77-2004 has in 
the past required residency. However, that condition no longer 
exists. All that is required is that the person claiming the 
exemption stood in an acknowledged parent-child relationship 
with the deceased. 

In conclusion, we hold that the district court correctly 
determined that the county court erred when it found McPeek 
was not a person to whom the deceased for not less than 10 
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years prior to death stood in the acknowledged relationship of a 
parent. The district court’s order is affirmed. 
AFFIRMED. 
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1. New Trial: Appeal and Error. The standard of review of an order granting a new 
trial is whether the trial court abused its discretion. 

2. Motions for New Trial: Verdicts: Appeal and Error. A motion for new trial 
should be granted only where there is an error prejudicial to the rights of the 
unsuccessful party. Unless such error appears, a party who has sustained the 
burden and expense of trial and who has succeeded in securing a verdict on the 
facts in issue has a right to keep the benefit of that verdict. 

3. Motions for New Trial: Statutes. A motion for new trial is a statutory remedy, 
and it can be granted by the court only upon the grounds specified by statute. 

4. Damages: Verdicts: Appeal and Error. There is no yardstick by which damages 
for pain and suffering can be measured and compensated. If the verdict of the 
fact finder bears a reasonable relationship to the injuries sustained, it should not 
be disturbed. 


Appeal from the District Court for Scotts Bluff County: 
PauL D. Empson, Judge. Reversed and remanded with 
directions. 


Philip M. Kelly and Jerald L. Ostdiek, of Nichols, Douglas, 
Kelly, and Meade, P.C., for appellant. 


Robert P. Chaloupka, of Van Steenberg, Chaloupka, Mullin, 
Holyoke, Pahlke, Smith, Snyder, and Hofmeister, PC., for 
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SIEVERS, Chief Judge, and HANNON and IrwIN, Judges. 


SIEVERS, Chief Judge. 
Jeffrey Dewayne Cotton received a verdict in the amount of 
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$32,435.42 against the Gering Public Schools (Gering) under 
the Political Subdivisions Tort Claims Act, Neb. Rev. Stat. 
§ 13-901 et seq. (Reissue 1987). Unsatisfied with the amount of 
damages awarded, Cotton moved for a new trial. The district 
court granted the motion for new trial, stating in its written 
order, “[i]t is clear that the award of damages is inadequate as a 
result of a mistake by the court.” Gering has perfected its appeal 
to this court, claiming that the trial court erred when it set aside 
its judgment and ordered anew trial. 


FACTUAL BACKGROUND 

On May 2, 1990, Cotton was a senior at Gering High School 
on the verge of graduation. He had begun taking shop classes in 
seventh grade and had continued through high school, 
including his senior year. His instructor, Robert Anderson, had 
taught Cotton as a junior and senior and described him as a 
“fine student” who was conscientious about his work and 
-safety matters. Cotton was making a shelf as part of his shop 
work, and on the day of the accident, he was going to round the 
edges of a shelf brace using a router, which some witnesses said 
was the same as a shaper. There are hand-held routers and table 
routers. A table router is essentially a hand-held router 
mounted so that the spindle protrudes vertically through a flat 
work surface. The bit is attached to the spindle and operates at 
high revolutions to cut and shape the wood, referred to as the 
workpiece, when it is brought into contact with the rotating bit. 
When a hand-held router is used, the workpiece is normally 
affixed to the work surface in some fashion and the router is 
brought into contact with the wood. 

Cotton found that he could not use the hand-held router 
because his workpiece was very small. His instructor, ~ 
Anderson, suggested use of a homemade table router which was 
located in the shop where the students were working. Cotton 
had never used this machine before and had not seen it used, 
nor had he been instructed on the use of a table router. 
Nonetheless, the evidence is uncontroverted that Cotton was 
knowledgeable of two general principles applicable to many 
power tools, including a table router: (1) that the workpiece 
should be fed to the bit against its rotation and (2) that one using 
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the router should not reach over or across the bit. 

The evidence is clear that the basis for the first principle is 
that a rotating piece of equipment with a cutting blade must be 
fed against the direction of the teeth, otherwise it will grab the 
workpiece and throw it out of the hands or “kick” it out. This is 
known as kickout, or kickback; if there is a meaningful 
difference between the terms, we cannot discern it from the 
record. We will use the term “kickout.” The danger from 
kickout is that the hands can be pulled into the bit when it 
occurs. The second principle is that when the hands holding the 
workpiece are across the bit, pulling the workpiece into the bit, 
there will be an obvious natural tendency of the hands to go into 
the bit should kickout occur. 

According to Cotton, Anderson made a demonstration pass 
of the workpiece on the router, with the power off, and told him 
to “keep [his] hands out and be careful.” Cotton apparently 
started the first cut in the middle of the workpiece and 
completed it properly and successfully as Anderson watched 
from a short distance away. To do the second pass, Cotton 
changed his hands and fed the workpiece into the bit with the 
direction of rotation, and when it kicked out, his right hand 
went into the bit. Anderson did not stop or correct him for the 
second pass and testified that after watching to make sure that 
the first pass was made correctly, he was momentarily distracted 
by another student until he heard the kickout and Cotton’s hand 
going into the machine. 

Cotton sustained a severe injury to the middle finger of his 
right hand, resulting in an amputation through the middle bone 
of his middle finger. The physician described the site of the 
amputation as “[f]rom the end of the finger, it would be just 
before the second joint.” Cotton experienced considerable pain 
at the time of the injury and during his recuperation. He was 
unable to write his final exams, but graduated. Cotton has 
returned to the sport of team roping. He was a state champion 
wrestler, and the evidence is in conflict as to whether he would 
have been a collegiate wrestler but for the injury. He works for 
his father in a cattle feedlot, and he describes difficulty with 
strength because of the absence of the finger, as well as 
problems with dexterity in handling tools and other fine 
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objects. He relates that cold weather bothers the injury. His 
mother and _ sister testified that Cotton experienced 
considerable emotional difficulties and some personality 
changes following the injury. Medical expenses resulting from 
the injury were $2,306.25. 

Cotton’s amended petition alleged negligence on the part of 
Gering in (1) instructing Cotton to use the router when 
Anderson knew or should have known that it was unreasonably 
dangerous, (2) not properly supervising Cotton, and (3) failing 
to give adequate instruction prior to or during the use of the 
router. Gering alleged that Cotton improperly used the router 
by pushing the workpiece into the router in the wrong direction 
and in failing to follow the instructions given by Anderson. 
Accordingly, Gering claimed that Cotton’s action was barred by 
his contributory negligence. 

Cotton introduced evidence from Allen Rogers, an 
experienced carpenter and cabinetmaker who was very familiar 
with power equipment, including routers. Rogers’ testimony 
was that Cotton’s workpiece was too small, forcing him to hold 
it with the tips of his fingers, creating an inadequate margin of 
safety. It was Rogers’ opinion that Cotton would not have been 
able to hold onto the workpiece even if he had started against 
the rotation of the bit. Rogers testified that in his opinion the 
procedure should have been done using a hand-held router with 
the workpiece placed on sandpaper to hold it, or, if a table 
router was used, it should have been affixed to a “crutch” or 
“jig” which would allow the manipulation of the workpiece 
using the crutch or jig so as to maintain an adequate margin of 
safety between Cotton’s hands and the bit. 

Stephan Konz, a professor of industrial engineering from 
Kansas State University, also testified on Cotton’s behalf. 
Konz’ testimony centered on the homemade table router. Konz 
gave his opinion that it was not reasonably safe equipment. The 
homemade table router was not equipped with a starting pin to 
avoid kickout, there were no push blocks or stick utilized, nor 
was the operator protected from potential harm by use of 
simple machine guarding techniques and devices which had 
been available for at least 50 years and, in this case, could have 
been purchased and affixed for under $20. Konz was also 
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extremely critical of the instruction, and the lack thereof, 
provided to an inexperienced student. Finally, Konz testified 
that the table router violated a number of standards, including 
those from Underwriters Laboratories, Inc., and the National 
Safety Council. Konz conceded on cross-examination that 
Cotton should have known and apparently did know the 
importance of direction of rotation when using the router and 
that feeding a workpiece in the direction of rotation, as Cotton 
admitted he had done, was incorrect. 

For its defense of the claim, Gering relied upon the testimony 
of the shop instructor, Anderson, who testified that the 
workpiece should be fed against the rotation and that the 
worker should not reach over or across the bit. Anderson said 
he was satisfied that Cotton was thoroughly familiar with the 
principles applicable to power tools. Anderson testified that if 
both of the principles we have detailed herein are violated at the 
same time, as was true at the time of Cotton’s injury, the danger 
is compounded. Anderson agreed generally with Cotton’s 
testimony as to how the table router came to be used. Anderson 
testified that he told Cotton not to go with the rotation because 
of kickout, demonstrated how to place his hands, and made one 
pass with the machine off. Anderson watched Cotton do the 
correct first pass, but was then distracted by another student for 
a few seconds, and he turned around in time to see the 
workpiece kickout and hear Cotton’s finger go into the bit. 

Gering also presented the testimony of Ernest Hall, an 
instructor from Chadron State College, who had taught 
Anderson. Hall provided further reinforcement for the 
principle that a workpiece must be fed against the direction of 
the bit, otherwise it will grab the workpiece, dragging the hands 
into the machine. Hall examined photographs of how Cotton 
had his hands positioned and testified that when the workpiece 
was pushed into the bit, it would be kicked out and the hand 
would be drawn into the bit. Hall was of the opinion that a 
guard would not have prevented the injury because the kickout 
would simply have resulted in the hand or fingers lifting the 
guard up. Hall’s opinion was that-Cotton’s violation of the 
safety rules, of which he knew, and which were applicable to a 
number of power tools including the table router, was the 
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proximate cause of the injury. 


DISCUSSION 

The standard of review of an order granting a new trial is 
whether the trial court abused its discretion. Kumar v. Douglas 
County, 234 Neb. 511, 452 N.W.2d 21 (1990). An abuse occurs 
when the ruling is untenable such that it deprives a party of a 
substantial right and a just result. Brooke v. Brooke, 234 Neb. 
968, 453 N.W.2d 438 (1990). 

A motion for new trial should be granted only where there is 
an error prejudicial to the rights of the unsuccessful party. 
Unless such error appears, a party who has sustained the 
burden and expense of trial and who has succeeded in securing a 
verdict on the facts in issue has a right to keep the benefit of that 
verdict. Kumar v. Douglas County, supra. 

The statutory grounds for a grant of new trial are found it in 
Neb. Rev. Stat. § 25-1142 (Reissue 1989), which we summarize 
as follows: (1) irregularity in the proceedings of the court which 
prevent a fair trial; (2) misconduct of the prevailing party; (3) 
accident or surprise, which ordinary prudence could not have 
guarded against; (4) excessive damages; (5) error in the 
assessment of the amount of the recovery where the action is 
“upon a contract, or for the injury or detention of property”; 
(6) the verdict is not sustained by sufficient evidence, or is 
contrary to the law; (7) newly discovered evidence; and (8) error 
of law at trial excepted to by the moving party. 

The conclusion of the trial court in its “Order Granting New 
Trial,” that “the award of damages is inadequate as a result ofa 
mistake by the court,” is not a statutory ground as identified 
above. However, following the granting of a new trial, Gering’s 
attorney filed a request for certain specified findings of fact to 
be set forth in the court’s ruling on the motion for new trial. 
Those findings concerned statements allegedly made by the 
trial judge in the unrecorded portion of the hearing and 
argument on the motion for new trial, which was off the record 
by agreement of counsel. Because of the result we ultimately 
reach, we need not set forth those allegations. Nonetheless, the © 
trial judge entered a written ruling which denied Gering’s 
motion. That ruling stated: 
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But it is clear that the movant is not asking for the 
court’s conclusions of fact concerning its reasons for its 
ruling on the motion for new trial. If it were, the court 
would state them thus: 

1. In evaluating the kinds of damage, the court failed to 
properly take into consideration the physical pain and 
suffering plaintiff had already experienced by the time of 
trial, and, 

2. The court failed to properly evaluate the negligence 
of each party by comparing it with the negligence of the 
other party. 

(Emphasis in original.) In denying the motion for findings of 
fact, the trial court further stated that “the request having been 
made soon enough after the decision was made that the court’s 
memory of the facts of the case and the court’s conclusions of 
fact is sufficiently retained. In addition, the bill of exceptions 
and the exhibits are available to refresh the court’s memory.” 
(Emphasis in original.) 

Putting aside the procedural curiosities, the trial court’s 
reasons for granting a new trial do not neatly fit within the 
statutory grounds in § 25-1142. To the extent that the reasons 
are grounds for a new trial, they can only fit under 
§ 25-1142(6), which states that a new trial may be granted if the 
verdict is “not sustained by sufficient evidence, or is contrary to 
law.” 

A motion for new trial is a statutory remedy, and it can be 
granted by the court only upon the grounds specified by statute. 
Owen, Administrator v. Moore, 166 Neb. 226, 88 N.W.2d 759 
(1958). Although Owen, Administrator involved a jury trial 
and this is a bench trial, the principle still applies that the 
successful litigant who has sustained the burden and expense of 
a trial is entitled to keep the benefit of the verdict unless there is 
prejudicial error in the proceedings by which it was secured. Jd. 
That principle is found in Kumar v. Douglas County, 234 Neb. 
511, 452 N.W.2d 21 (1990), which is a Political Subdivisions 
Tort Claims Act case and, therefore, on point with our factual 
situation. 

In Kumar, the plaintiffs’ son, Jeffrey Allen, was severely 
injured in a one-car accident which occurred when the vehicle 
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he was driving left a Douglas County road and rolled four 
times, throwing him from the vehicle, resulting in a compound 
depressed skull fracture which left him permanently disabled. 
The suit against Douglas County was premised upon the 
county’s failure to properly maintain and sign the road, as well 
as causing it to intersect with another county road in a 
dangerous manner. The district court made findings of fact that 
the county was negligent in a number of respects in connection 
with the roadway but that Allen was negligent with respect to 
speed, lookout, and driving under the influence of alcohol, 
which defeated his recovery, as the court found his negligence to 
be more than slight. The plaintiffs filed motions for new trial, 
and after reviewing the transcribed testimony, the court made 
new findings of fact with respect to Allen’s negligence and 
concluded that his was slight when compared with the 
negligence of the county, and thus, the motion for new trial was 
sustained. The plaintiffs filed a motion to require judgment on 
the findings, and the court did so, entering judgment in the 
amount of $807,500. 

The Supreme Court reversed the district court’s judgment in 
Kumar, reasoning that the district court had authority to grant 
anew trial “based on any of the causes found in Neb. Rev. Stat. 
§ 25-1142 (Reissue 1989) which materially affect the substantial 
rights of the aggrieved party.” 234 Neb. at 516, 452 N.W.2d at 
24. Noting that the trial court appeared to have granted the 
plaintiffs’ motion for new trial based on its conclusion that the 
first decision was not sustained by sufficient evidence or was 
contrary to law, the Supreme Court stated that it disagreed, as 
the district court’s factual findings in a Political Subdivisions 
Tort Claims Act case will not be set aside unless “clearly 
incorrect.” Id. at 517, 452 N.W.2d at 24. We quote from the 
court’s opinion in Kumar: 

Accordingly, under the foregoing principles of law, the 
court determined the facts and causation, and if there is 
evidence to support the trial court’s original findings, then 
those findings and the court’s original entries of 
judgments for the defendant cannot be clearly incorrect 
and an order granting a new trial based on insufficient 
evidence would be erroneous. Testimony from both the 
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plaintiffs’ and the defendant’s expert witnesses regarding 
the existing warning, speed of the car, and cause of the 
accident, if believed, would have sufficiently supported 
specific findings and judgments for either plaintiffs or 
defendant. The original decisions of the trial court are 
neither contrary to law nor lacking sufficient evidence. 

Id. at 517, 452 N.W.2d at 25. 

Consequently, the court held that there was no basis under 
§ 25-1142 to justify granting a new trial and that the defendant 
had a right to keep the benefit of its first judgment. The 
Supreme Court found that the trial court in Kumar had abused 
its discretion in granting the plaintiffs’ motions for new trial. 
We find Kumar to be determinative of this appeal. 

Returning to the record before us, we find the evidence 
sufficient to support a finding of negligence and proximate 
cause on the part of Gering. In fact, for purposes of appeal, 
Gering so concedes in its brief. The evidence is sufficient to 
establish that the homemade table router was unreasonably 
dangerous, as it was not equipped with a starting pin or guard 
and was situated at an excessive height. The evidence is also 
sufficient to establish a lack of proper instruction in a number 
of respects, including the failure to effectively demonstrate the 
machine before usage and the failure to instruct on the use of 
jigs, crutches, or push sticks. The evidence is also sufficient to 
establish proximate cause, as it is clear that had a jig been used, 
as the carpenter Rogers said was appropriate and reasonable, 
Cotton’s hand would never have been ina position to be injured 
by the bit. In fact, the very purpose of a jig is to enable one to 
work ona small piece of wood in a safe manner. 

There is also clearly sufficient evidence to support a finding 
of negligence on the part of Cotton, as he was thoroughly 
familiar with the two fundamental principles of the use of 
power tools. He knew that the workpiece had to be introduced 
against the rotation of the bit and that he should not reach over 
the bit to draw the workpiece into the bit with his hands. Cotton 
admitted violating these two principles. The testimony of the 
defense witnesses, Anderson and Hall, was that a cut could be 
made on this workpiece in a safe manner so long as one did not 
violate these two rules and that as a result of Cotton’s violation, 
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the injury occurred. 

The trial court specifically found that the router table was 
not reasonably safe and that Gering did not properly supervise 
Cotton. The court also found that Cotton was contributorily 
negligent, but nonetheless entered a verdict in the amount of 
$32,435.42. 

In order to grant a motion for new trial, the district court had 
to find that its original verdict was “clearly incorrect”; 
however, such a finding was not possible when there was 
sufficient evidence to support the verdict. There is no question 
that there is evidence to support a finding of negligence on the 
part of Gering, but there is also abundant evidence of Cotton’s 
violation of safety rules, which could be considered negligence 
that proximately caused or contributed to the injury. In fact, in 
our view, a different fact finder might conclude that Cotton’s 
negligence barred his recovery. The award of damages is not 
facially inadequate nor clearly incorrect. There were no lost 
wages proven, the medical expenses total less than $2,400, and 
the verdict is well in excess of the special damages, which clearly 
allows for consideration of pain and suffering, disfigurement, 
permanent disability, and loss of earning capacity. 

With respect to pain and suffering, the award of damages is 
peculiarly within the fact finder’s determination. “There is no 
yardstick by which damages for pain and suffering can be 
measured and compensated. If the verdict of the jury bears a 
reasonable relationship to the injuries sustained, the court will 
not disturb it.” LeMieux v. Sanderson, 180 Neb. 311, 317, 142 
N.W.2d 557, 562 (1966). Where the trial court acts as the fact 
finder, we believe the same standard should apply. 

We believe the authority of the trial court to strip the 
successful party of its verdict is limited to the grounds set forth 
in § 25-1142. A court’s “change of mind” does not comport 
with any requirement of the statute when the evidence in the 
record supports the original judgment. As in Kumar v. Douglas 
County, 234 Neb. 511, 452 N.W.2d 21 (1990), we find no basis 
under § 25-1142 to justify granting a new trial, and therefore, 
we conclude that the district court abused its discretion in doing 
so. 
Accordingly, we reverse the district court’s order granting a 
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new trial, and the cause is remanded with directions to reinstate 
the verdict for Cotton in the amount of $32,435.42. 
REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. MARK M. MOELLER, 
APPELLANT. 


Filed July 27, 1993. No. A-92-877. 
510N.W.2d 500 


1. Convictions: Appeal and Error. In reviewing a criminal! conviction, an appellate 
court does not resolve conflicts of evidence, pass on credibility of witnesses, 
evaluate explanations, or reweigh evidence. Such matters are for the finder of 
fact, and the verdict must be sustained if the evidence, viewed and construed 
most favorably to the State, is sufficient to support the conviction. 

2. Criminal Law: Circumstantial Evidence: Evidence: Appeal and Error. In 
criminal cases, circumstantial evidence is to be treated the same as direct 
evidence, and the State, upon review, is entitled to have all conflicting evidence, 
direct and circumstantial, and the reasonable inferences which can be drawn 
from the evidence viewed in its favor. 

3. Verdicts: Appeal and Error. An appellate court will not interfere with a guilty 
verdict based on the evidence in a criminal case unless that evidence is so lacking 
in probative force that it can be said that, as a matter of law, the evidence is 
insufficient to support a verdict beyond a reasonable doubt. 

4. Statutes: Sexual Assault. Any form of nonconsensual sexual penetration 
violates the first degree sexual assault statute. 

5. Statutes: Sexual Assault: Words and Phrases. Removing articles of clothing 
from a sleeping person, physically spreading her legs, and performing 
nonconsensual cunnilingus is force as envisioned by the sexual assault statute. 


Appeal from the District Court for Buffalo County: JoHN P. 
ICENOGLE, Judge. Affirmed. 


Gary L. Hogg, Buffalo County Public Defender, for 
appellant. 


Don Stenberg, Attorney General, and Delores Coe-Barbee 
for appellee. 


CONNOLLY, HANNON, and MILLER-LERMAN, Judges. 


MILLER-LERMAN, Judge. 
Mark M. Moeller was charged with burglary and first degree 
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sexual assault. Following a jury trial, he was found not guilty of 
burglary and was convicted of first degree sexual assault. 
Moeller appeals his conviction of first degree sexual assault, 
asserting that the evidence was insufficient to sustain a 
conviction. For the reasons recited below, weaffirm. 


SCOPE OF REVIEW 

In reviewing a criminal conviction, an appellate court does 
not resolve conflicts of evidence, pass on credibility of 
witnesses, evaluate explanations, or reweigh evidence. Such 
matters are for the finder of fact, and the verdict must be 
sustained if the evidence, viewed and construed most favorably 
to the State, is sufficient to support the conviction. State v. 
Jansen, 241 Neb. 196, 486 N.W.2d 913 (1992); State v. Sexton, 
240 Neb. 466, 482 N.W.2d 567 (1992). In criminal cases such as 
the instant one, circumstantial evidence is to be treated the same 
as direct evidence, and the State, upon review, is entitled to have 
all conflicting evidence, direct and circumstantial, and the 
reasonable inferences which can be drawn from the evidence 
viewed in its favor. State v. 1987 Jeep Wagoneer, 241 Neb. 397, 
488 N.W.2d 546 (1992). An appellate court will not interfere 
with a guilty verdict based on the evidence in a criminal case 
unless that evidence is so lacking in probative force that it can be 
said that, as a matter of law, the evidence is insufficient to 
support a verdict beyond a reasonable doubt. State v. Jansen, 
supra; State v. Vance, 240 Neb. 794, 484 N.W.2d 453 (1992); 
State v. Melton, 239 Neb. 576, 477 N.W.2d 154 (1991); State v. 
Cortes, 236 Neb. 257, 460 N. W.2d 659 (1990). 


FACTS 

On April 25, 1992, T.G., the victim, and several friends were 
helping a girl friend move into the victim’s home. The women 
had promised their male friends that in exchange for help with 
moving, the women would provide beer. Beer was made 
available during the move, and after the move was finished, 
pizza was ordered. 

During the course of the evening, a man unfamiliar to the 
women arrived uninvited to the home. The man proved to be 
appellant, Moeller. He parked his bicycle on the front porch 
and entered the house. Apparently, Moeller remained at the 
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party for 20 to 30 minutes, dancing and socializing until he 
noticed his bike was missing. He then accused some of the 
victim’s guests of hiding the bike. He was asked to leave. 
Moeller finally left, but returned later with a police officer who 
searched the entire house for the bike. After not finding the 
bike, the officer told Moeller to leave. As the party wound 
down, the guests left, and three of the women who lived at the 
home went to bed. 

The victim fell asleep on the living room couch. She testified 
at trial that when she fell asleep, she was wearing a bra, 
underwear, sport shorts, a light T-shirt covered by a heavy 
T-shirt, acoat, and socks. She covered herself with a blanket. 

At approximately 3:30 on the morning of April 26, Moeller 
returned to the home. After knocking on the door and getting 
no answer, he entered. Moeller testified that he wandered 
around the first floor of the home. After this point in time, the 
details of the subsequent encounter are in conflict. 

The victim testified at trial that as she awoke, she discovered 
that her shorts and underwear had been removed and Moeller, 
against her will, was performing oral sex upon her. As she 
awoke, Moeller was reassuring her that he was her boyfriend. 
The victim testified that after she awoke she screamed for one 
of her roommates and shoved Moeller away. Two of her 
roommates testified at trial that when they reached the victim 
she was hysterical. The police were immediately called. 

In contrast to the victim’s testimony, Moeller testified that 
when he entered the living room the victim sat up, spoke to him, 
appeared to empathize with his distress at losing the bike, and 
put her hand on his shoulder and that after several moments, 
they began to kiss. Moeller claimed that the oral sex was 
consensual and that he did not coerce, force, deceive, or 
threaten the victim in any way. The jury believed the victim. 

Moeller appeals, asserting that the trial court erred in 
allowing the conviction to stand “as the element of force 
necessary for such a conviction was proven by the State only 
through circumstantial evidence the interpretation of which 
should have been resolved most favorably to Mr. Moeller.” 
Brief for appellant at 2. 
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ANALYSIS 

First degree sexual assault is defined in relevant part under 
Nebraska law as follows: 

(1) Any person who subjects another person to sexual 
penetration and (a) overcomes the victim by force, threat 
of force, express or implied, coercion, or deception, (b) 
knew or should have known that the victim was mentally 
or physically incapable of resisting or appraising the 
nature of his or her conduct [is guilty of first degree sexual 
assault]. 

Neb. Rev. Stat. § 28-319 (Reissue 1989). 

Moeller argues that the evidence is insufficient to support a 
conviction because the sexual acts were consensual, not the 
result of force, coercion, or deception, and, therefore, not 
violative of § 28-319(1)(a). In response, the State argues that 
the evidence supports a conviction under § 28-319(1)(a) 
because the sexual acts were not consensual and that force and 
deception were used. The State further argues that the 
conviction is valid under § 28-319(1)(b) because the victim was 
sleeping at the time of the encounter and, therefore, not capable 
of “resisting or appraising the nature of . . . her conduct.” We 
agree with the State that the evidence supports a conviction 
under either § 28-319(1)(a) or (b). 

Nebraska case law indicates that any form of nonconsensual 
sexual penetration violates the first degree sexual assault 
Statute. See State v. Willis, 223 Neb. 844, 394 N.W.2d 648 
(1986). In claiming that the sexual acts were consensual, 
Moeller relies on his testimony to the effect that the victim was 
empathizing with him about the theft of his bike, that she put 
her hand on his shoulder, and that this conduct was “the green 
light” to proceed with sex. Moeller also argues that removal of 
the victim’s clothing was virtually impossible without her 
cooperation and should support his assertion that she 
consented. The victim testified that at no time did she consent 
to sexual activity or remove her own clothing. The State argues 
that the victim’s testimony and conduct were inconsistent with 
consent. What Moeller claims on appeal as an issue of 
insufficient evidence is in fact a conflict in testimony between 
Moeller and the victim concerning the incident. In other words, 
this is a question of credibility of the witnesses and weight to be 
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given the evidence. See State v. Lane, 227 Neb. 687, 419 N.W.2d 
666 (1988) (stating that the defendant’s claimed defense of 
consent was a jury question). The evidence supports the jury’s 
choice to believe the victim’s testimony that the encounter was 
not consensual. 

With respect to the elements of force and deception required 
by the statute, Moeller argues generally that at no time did he 
force, coerce, or deceive the victim. In response, the State 
argues that the evidence supports the conclusion that Moeller 
removed the victim’s clothing without her knowledge or 
assistance, which was conduct tantamount to force, and that by 
claiming to be her “boyfriend” as the victim awoke, Moeller 
deceived the victim. Furthermore, the State argues that the 
conviction is supported by the uncontroverted fact that the 
victim was sleeping during some, if not all, of the sexual 
encounter and was thus not capable of resisting or appraising 
the nature of her conduct. See State v. Welch, 241 Neb. 699, 490 
N.W.2d 216 (1992) (holding that where the victim was 
intoxicated and ill, the jury was properly instructed that it could 
take these facts into account when assessing the victim’s 
inability to resist or appraise the nature of her conduct). Once 
again, the jury chose to believe the victim. 

The Nebraska Supreme Court has held that under the first 
degree sexual assault statute, a victim may be “overcome in 
many ways short of force.” State vy. Willis, 223 Neb. at 848, 394 
N.W.2d at 651. While this court recognizes that removing 
articles of clothing from a sleeping person, physically spreading 
her legs, and performing nonconsensual cunnilingus may not 
be the type of violent “force” traditionally described in sexual 
assault cases, it is, nevertheless, force. We find that the record 
supports, beyond a reasonable doubt, a conclusion that the 
force which was used was sufficient to violate the statute. 

After thoroughly reviewing the record, including both direct 
and circumstantial evidence, and viewing the conflicting 
evidence consistent with State v. 1987 Jeep Wagoneer, 241 Neb. 
397, 488 N.W.2d 546 (1992), we conclude that the evidence is 
sufficient to support the conviction and, accordingly, affirm 
the conviction. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. EVERETT F. LEVISON, 
APPELLANT. : 
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Filed July 27, 1993. No. A-92-985. 


Pleadings: Motions to Dismiss: Final Orders: Appeal and Error. An overruling 
of a motion to dismiss in the nature of a plea in bar is a final order from which an 
appeal may be taken. 

Constitutional Law: Double Jeopardy. The constitutional prohibition against 
double jeopardy protects an individual from being subjected to the hazards of 
trial and possible conviction more than once for an alleged offense. - 

Double Jeopardy: Final Orders. Double jeopardy protection does not mean that 
every time a defendant is put to trial before a competent tribunal he is entitled to 
go free if the trial fails to end ina final judgment. 

Double Jeopardy: Juries. Jeopardy attaches when a jury is impaneled and 
sworn; however, the Double Jeopardy Clause bars retrial in criminal 
prosecutions only where jeopardy has attached and has terminated. 

Trial: Double Jeopardy. A declaration of mistrial does not, in every case, result 
in termination of jeopardy. 

Trial. Although a defendant has a valued right to have his trial completed by a 
particular tribunal, such right must in some instances be subordinated to the 
public’s inferest in fair trials designed to end in just judgments. 

New Trial. A mistrial may be declared and a new trial granted where there is a 
manifest necessity to do so in order to serve the ends of public justice. 

Motions for Mistrial: Appeal and Error. A motion for mistrial is addressed to 
the discretion of the trial court, and the court’s ruling will not be disturbed on 
appeal absent a showing of an abuse of discretion. 

Trial: Judgments: Jurors. The overriding interest in the evenhanded 
administration of justice requires that the highest degree of respect be accorded 
to a trial judge’s evaluation of the likelihood that the impartiality of one or more 
jurors may have been affected by an improper comment. 

Trial: Judgments. Although deference should be given to a trial judge’s decision, 
that decision nevertheless must be reached with discretion. 

Trial: Judgments: Records. A trial judge does not need to make a specific 
finding of manifest necessity, but,.rather, the record need only show sufficient 
justification for the trial court’s ruling. 


Appeal from the District Court for Douglas County: 


MICHAEL MCGILL, Judge. Affirmed. 


Steven Lefler for appellant. 
Don Stenberg, Attorney General, and Joseph P. Loudon for 


appellee. 


Sievers, Chief Judge, and IRwiN and WRIGHT, Judges. 
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SIEVERS, Chief Judge. 

Everett F. Levison appeals a district court’s decision to grant 
a mistrial shortly after defense counsel made allegedly 
improper and prejudicial remarks during his opening 
statement. Levison contends that the prosecution did not 
establish the requisite “manifest necessity” to grant the mistrial 
over defendant’s objection and that, therefore, any further 
prosecution is barred by double jeopardy. 


PROCEDURAL BACKGROUND 

On October 31, 1991, Levison was charged with the unlawful 
possession of a controlled substance, heroin, pursuant to Neb. 
Rev. Stat. § 28-416(3) (Cum. Supp. 1992). At his November 7 
arraignment in the district court for Douglas County, Levison 
pled not guilty. The State filed an amended information on 
September 22, 1992, which charged Levison with two counts of 
unlawful possession of a controlled substance, heroin and 
cocaine. 

Levison’s jury trial began October 1, 1992. After the jury was 
impaneled and sworn, opening arguments were made which 
were not recorded by the court reporter. However, a record was 
made by the court and counsel in chambers as a result of the 
prosecution’s request for a mistrial. The prosecutor stated that 
“during [defense counsel’s] opening statement, [counsel] 
indicated that Mr. Levison spent a night in jail and that the 
following morning . . . charges against him were dismissed.” 
The prosecutor moved for mistrial based on these remarks by 
defense counsel, stating that they were irrelevant and “very 
prejudicial to the State.” 

Defense counsel did not dispute the prosecutor’s summation 
of what defense counsel said, but argued that his comments 
regarding the dismissal of charges against Levison and 
Levison’s subsequent rearrest were “particularly relevant.” The 
court, however, informed counsel that he was “having great 
difficulty seeing how it could ever be relevant” and that, 
furthermore, it seemed the “remark was indeed highly 
prejudicial to the State.” 

Finding defense counsel’s remarks irrelevant and prejudicial, 
the court then proceeded to consider the value of admonitions 
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and instructions to the jury. The court concluded: 

If something is prejudicial, I find it unlikely that my 
admonition or my written instruction is going to cure the 
problem. And I think here that once they’ve heard that the 
charge was — I forget the exact words, how you 
characterized it — but that it was dismissed, I think, is 
highly prejudicial to the State’s position. And so for those 
reasons, I am going to grant the motion. 

On October 5, 1992, Levison filed a motion to dismiss on the 
grounds that the mistrial was improper and that any further 
prosecution was barred by the double jeopardy protections of 
the U.S. and Nebraska Constitutions. Levison’s motion was 
overruled on October 21, and he timely perfected this appeal. 


DISCUSSION 

An overruling of a motion to dismiss in the nature of a plea in 
bar is a final order from which an appeal may be taken. See 
State v. Woodfork, 239 Neb. 720, 478 N.W.2d 248 (1991). 
Levison’s appeal is therefore properly before this court. 

Levison’s contention that he should not be placed in jeopardy 
a second time for the same offense is grounded in the Double 
Jeopardy Clause of the Fifth Amendment to the U.S. 
Constitution and article I, § 12, of the Nebraska Constitution. 
The constitutional prohibition against double jeopardy 
protects “ ‘an individual from being subjected to the hazards 
of trial and possible conviction more than once for an alleged 
offense.’ ” State v. Bostwick, 222 Neb. 631, 642, 385 N.W.2d 
906, 914 (1986) (quoting Green v. United States, 355 U.S. 184, 
78 S. Ct. 221, 2 L. Ed. 2d 199 (1957)). However, double 
jeopardy protection “ ‘does not mean that every time a 
defendant is put to trial before a competent tribunal he is 
entitled to go free if the trial fails to end in a final judgment.’ ” 
State v. Bostwick, 222 Neb. at 642, 385 N.W.2d at 914 (quoting 
Wade v. Hunter, 336 U.S. 684, 69 S. Ct. 834, 93 L. Ed. 974 
(1949)). 

Bearing in mind the protection afforded by the Double 
Jeopardy Clause, we must determine to what extent it protects 
criminal defendants who have objected to mistrials granted at 
the request of prosecutors. 
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Although jeopardy attaches when a jury is impaneled and 
sworn, the Double Jeopardy Clause bars retrial in criminal 
prosecutions only where jeopardy has attached and has 
terminated. State v. Bostwick, supra. Examples of events which 
trigger termination of jeopardy include (1) an acquittal by a 
judge or jury, (2) a directed verdict of acquittal for insufficient 
evidence, and (3) a conviction reversed as a matter of law for 
insufficient evidence. Jd. “A declaration of mistrial, on the 
other hand, does not, in every case, result in termination of 
jeopardy.” Id. at 643, 385 N.W.2d at 914. 

The Nebraska Supreme Court has further stated, “Although 
a defendant has a ‘valued right to have his trial completed by a 
particular tribunal,’ such right ‘must in some instance be 
subordinated to the public’s interest in fair trials designed to end 
in just judgments.” ” Jd. (quoting Wade v. Hunter, supra). 

There is no question that jeopardy attached in Levison’s case, 
since a jury was impaneled and sworn. The issue here, as in 
State v. Bostwick, is whether jeopardy had terminated as a 
result of the mistrial, thus triggering the constitutional 
prohibition against double jeopardy. 

State v. Clifford, 204 Neb. 41, 281 N.W.2d 223 (1979), 
involved a mistrial which was granted as a result of possible 
juror bias. In that case, no juror responded when asked during 
voir dire if anyone knew the defendant. Trial commenced, and 
by the noon recess, a juror came forward stating he had not 
recognized the defendant by name, but after sitting through the 
morning evidence he realized that he and his wife were well 
acquainted with the defendant’s family. The juror stated he did 
not think he could be a fair and impartial juror. The 
prosecution offered to stipulate to a trial by the remaining 
jurors, but defense counsel refused. The prosecution then 
moved for mistrial, which was granted without prejudice. The 
Nebraska Supreme Court stated: 

The early common law rule was that the discharge of an 
impaneled jury in a criminal case for any cause before the 
verdict would sustain a plea of former jeopardy and 
operate practically as a discharge of the prisoner. The 
modern rule permits a court to discharge a jury without 
having the effect of acquitting the defendant in any case 
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where the ends of justice would be otherwise defeated. A 
mistrial may be declared and a new trial granted where 
there is a manifest necessity to do so in order to serve the 
ends of public justice. 
Td. at 44, 281 N.W.2d at 225 (citing Arizona v. Washington, 434 
U.S. 497, 98S. Ct. 824, 54 L. Ed. 2d 717 (1978)). 

The granting of a mistrial which was requested by the 
prosecution over defendant’s objection, therefore, does not 
terminate jeopardy when manifest necessity requires the 
mistrial in order to serve the ends of public justice, and. 
therefore retrial may not be precluded on the grounds of double 
jeopardy in such instances. 

In our review of this record to determine whether the district 
court was justified in granting the mistrial, we bear in mind the 
standard that a motion for mistrial is addressed to the discretion 
of the trial court, and the court’s ruling will not be disturbed on 
appeal absent a showing of an abuse of discretion. State v. 
Bostwick, 222 Neb. 631, 385 N.W.2d 906 (1986). 

We turn now to Arizona v. Washington, the U.S. Supreme 
Court case cited in State v. Clifford, for further guidance on the 
issue of manifest necessity, since that case also involved a 
mistrial which resulted from defense counsel’s improper 
Opening statements. In Arizona v. Washington, the defendant 
was found guilty of murder. However, he was granted a new 
trial because the prosecutor had withheld exculpatory evidence 
from the defense. The Arizona Supreme Court, in an 
unpublished opinion, affirmed the order for new trial. During 
opening statements of the second trial, defense counsel told 
jurors that the case had been tried 4 years earlier; that the 
prosecutor had hidden evidence; and that. because of the 
prosecutorial misconduct, the Arizona Supreme Court granted 
’ the new trial. The prosecutor moved for mistrial at the 
conclusion of defense counsel’s opening statement. 

The U.S. Supreme Court noted that “ [t]he trial judge did not 
expressly find that there was ‘manifest necessity’ for a mistrial; 
nor did he expressly state that he had considered alternative 
solutions and concluded that none would be adequate.” 434 
U.S. at 501. The Arizona Supreme Court refused to review the’ 
ruling, and the defendant filed a writ of habeas corpus in the 
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federal court. The federal judge granted the writ because the 
record contained no specific finding of manifest necessity. The 
Ninth Circuit court agreed that the statement was improper, but 
affirmed the federal district court’s judgment because there was 
no finding of manifest necessity or explicit consideration of 
alternatives to a mistrial. Jd. The U.S. Supreme Court reversed 
the lower court’s judgment, stating that the “Court of Appeals 
applied an inappropriate standard of review to mistrial rulings 
of this kind, and attached undue significance to the form of the 
ruling.” 434 U.S. at 503. 
In evaluating double jeopardy protections, the U.S. 
Supreme Court distinguished cases ending in mistrial from 
those cases ending in acquittal or conviction, noting initially 
that “retrial is not automatically barred when a criminal 
proceeding is terminated without finally resolving the merits of 
the charges against the accused.” 434 U.S. at 505. Although 
retrial may not be automatically barred when the State moves 
for a mistrial, the Supreme Court placed the burden of 
justifying the mistrial on the prosecution: 
Because of the variety of circumstances that may make it 
necessary to discharge a jury before a trial is concluded, 
and because those circumstances do not invariably create 
unfairness to the accused, his valued right to have the trial 
concluded by a particular tribunal is sometimes 
subordinate to the public interest in affording the 
prosecutor one full and fair opportunity to present his 
evidence to an impartial jury. Yet in view of the 
importance of the right, and the fact that it is frustrated by 
any mistrial, the prosecutor must shoulder the burden of 
justifying the mistrial if he is to avoid the double jeopardy 
bar. His burden is a heavy one. The prosecutor must 
demonstrate “manifest necessity” for any mistrial 
declared over the objection of the defendant. 

Arizona v. Washington, 434 U.S. 497, 505, 98 S. Ct. 824, 54 L. 

Ed. 2d 717 (1978). 

Elaborating on manifest necessity, the Court stated, “[WJe 
assume that there are degrees of necessity and we require a ‘high 
degree’ before concluding that a mistrial is appropriate.” 434 
U.S. at 506. Although finding that a high degree of necessity 
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was required for declaring a mistrial, the Court nevertheless 
bestowed considerable discretion on the trial court in making 
that determination. Assuming that defense counsel’s statement 
was indeed improper and may have affected the jury, the Court 
noted: 

We recognize that the extent of the possible bias cannot 
be measured, and that the District Court was quite correct 
in believing that some trial judges might have proceeded 
with the trial after giving the jury appropriate cautionary 
instructions. In a strict, literal sense, the mistrial was not 
“necessary.” Nevertheless, the overriding interest in the 
evenhanded administration of justice requires that we 
accord the highest degree of respect to the trial judge’s 
evaluation of the likelihood that the impartiality of one or 
more jurors may have been affected by the improper 
comment. 

434U.S. at 511. 

The Court went on to explain the considerations favoring 
appellate deference to the trial judge’s evaluation of the 
significance of possible juror bias: 

He has seen and heard the jurors during their voir dire 
examination. He is the judge most familiar with the 
evidence and the background of the case on trial. He has 
listened to the tone of the argument as it was delivered and 
has observed the apparent reaction of the jurors. In short, 
he is far more “conversant with the factors relevant to the 
determination” than any reviewing court can possibly be. 
434 U.S. at 513-14. 

The Court stated that although deference should be given to 
' the trial judge’s decision, that decision nevertheless must be 
reached with “ ‘sound discretion” ” 434 U.S. at 514. In 
evaluating the lower court’s action in that case, the Court noted 
that the trial judge did not act precipitately in responding to the 
request for mistrial. Instead, the judge gave both the defense 
counsel and the prosecutor opportunities to explain their 
positions on the propriety of a mistrial. The Court found that 
“the trial judge acted responsibly and deliberately, and 
accorded careful consideration to [defendant’s] interest in 
having the trial concluded in a single proceeding.” 434 U.S. at 
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516. 

Finally, the Court stated that the trial judge did not need to 
make a specific finding of “ ‘manifest necessity,’ ” but, rather, 
the record need only show sufficient justification for the trial 
court’s ruling. 434 U.S. at 516-17. 

Returning to the record before us, and applying the 
principles previously noted, we first address the fact that there 
is no discussion by either the prosecution or the judge regarding 
the manifest necessity of a mistrial. However, as pointed out in 
Arizona v. Washington, a specific finding of manifest necessity 
is not required. The record need only show sufficient 
justification for the court’s ruling, even though such a finding is 
obviously of some benefit to the appellate court and is 
encouraged. 

In looking to the district court’s justification for its ruling, 
we note that the court gave both counsel ample opportunities to 
explain their positions regarding the relevancy of defense 
counsel’s statement and its impact on the jury. We agree with the 
court’s determination that defense counsel’s reference to the 
previous dismissal of the case against his client was irrelevant 
and prejudicial. The degree of prejudice suffered cannot be 
precisely measured; however, the court did consider the 
alternative of merely admonishing and instructing the jury. In 
so doing, the court found defense counsel’s statement “highly 
prejudicial to the State’s position” and not likely to be cured by 
admonition or instruction. 

As the U.S. Supreme Court has stated, an appellate court 
should give deference to a trial judge’s determination, since the 
trial judge actually listened to the tone of the arguments and 
observed the reaction of the jurors. Furthermore, a trial judge 
“is far more ‘conversant with the factors relevant to the 
determination’ than any reviewing court can possibly be.” 
Arizona v. Washington, 434 U.S. 497, 514, 98S. Ct. 824, 54 L. 
Ed. 2d 717 (1978). See, also, State v. Clifford, 204 Neb. 41, 281 
N.W.2d 223 (1979) (the right to discharge the jury without 
prejudice to a future trial of the case on its merits must by 
necessity be inherent in the court, within its discretion). Since 
there was no actual recordation of defense counsel’s opening 
statements, and we are left to review only a summation of the 
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improper remarks, we find it appropriate, and in accordance 
with U.S. Supreme Court rulings and Nebraska law, to leave 
the determination of prejudice to the trial court, absent abuse 
of discretion, which court heard the precise language and tone 
of counsel and observed the immediate reaction of the jurors. 
Furthermore, the U.S. Supreme Court has stated: 

An improper opening statement unquestionably tends 
to frustrate the public interest in having a just judgment 
reached by an impartial tribunal. Indeed, such statements 
create a risk, often not present in the individual juror bias 
situation, that the entire panel may be tainted. The trial 
judge, of course, may instruct the jury to disregard the 
improper comment. In extreme cases, he may discipline 
counsel, or even remove him from the trial as he did in 
United States v. Dinitz, 424 U.S. 600. Those actions, 
however, will not necessarily remove the risk of bias that 
may be created by improper argument. Unless 
unscrupulous defense counsel are to be allowed an unfair 
advantage, the trial judge must have the power to declarea 
mistrial in appropriate cases. The interest in orderly, 
impartial procedure would be impaired if he were deterred 
from exercising that power by a concern that any time a 
reviewing court disagreed with his assessment of the trial 
situation a retrial would automatically be barred. The 
adoption of a stringent standard of appellate review in this 
area, therefore, would seriously impede the trial judge in 
‘the proper performance of his “duty, in order to protect 
the integrity of the trial, to take prompt and affirmative 
action to stop .. . professional misconduct.” Jd., at 612. 

434U.S. at 512-13. 


CONCLUSION 

We conclude that the district court did not act precipitately in 
responding to the mistrial request, but instead carefully 
weighed the alternatives before making the determination to 
grant a mistrial. The record provides sufficient justification for 
the court’s ruling, and there being no abuse of discretion, we 
affirm the order granting a mistrial. Accordingly, jeopardy has 
not terminated in this case, and Levison may be retried on the 
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same charges without violating the double jeopardy protections 
of the U.S. and Nebraska Constitutions. 


AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. ALISHA J. OWEN, APPELLANT. 
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Criminal Law: Pretrial Procedure. In criminal cases, pretrial orders are made by 
the trial court in its discretion. 

Indictments and Informations: Waiver. All defects that may be excepted to bya 
motion to quash are taken as waived by a defendant pleading the general issue. 
Trial: Motions for Mistrial: Prosecuting Attorneys: Waiver: Appeal and Error. 
A party who fails at trial to make a timely motion for mistrial based on 
prosecutorial misconduct waives the right to assert on appeal that the trial court 
erred in not declaring a mistrial due to prosecutorial misconduct. 

Motions for Mistrial: Attorneys at Law: Appeal and Error. A party may not 
raise alleged misconduct of adverse counsel on appeal where, despite knowledge 
of the alleged misconduct, the party claiming the misconduct failed to request a 
mistrial and instead agreed to take the chances of a favorable verdict. 

Appeal and Error. Plain error may be found on appeal when an error, unasserted 
or uncomplained of at trial, but plainly evident from the record, prejudicially 
affects a litigant’s substantial right and, if uncorrected, would cause a 
miscarriage of justice or damage the integrity, reputation, and fairness of the 
judicial process. 

Trial: Judges: Juries: Appeal and Error. A claim of improper conduct on the 
part of the trial judge in the presence of the jury will not be reviewed on appeal in 
the absence of a timely objection. 

Criminal Law: Records: Public Assistance. Read together, Neb. Rev. Stat. 
§§ 68-313 and 68-313.01 (Reissue 1990) prohibit the use of welfare-related 
information as evidence against a welfare applicant in a criminal trial not 
directly connected with the administration of general assistance. 

Criminal Law: Presentence Reports. A presentence report is privileged and shall 
not be disclosed directly or indirectly to anyone other than a judge, probation 
officers to whom an offender’s file is duly transferred, or others entitled by law 
to receive such information. The group of others entitled by law to receive such 
information does not include jurors ina criminal trial. 

Trial: Evidence: Waiver: Appeal and Error. A party waives the right to assert on 
appeal prejudicial error concerning admission of evidence when that evidence is 
received at trial without objection. 

Appeal and Error. This court will refuse to consider errors assigned but not 
discussed. 
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22. 
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Motions to Suppress: Waiver. Any objection as to the voluntariness of a 
statement of a defendant in a criminal case must be made as a pretrial motion to 
suppress the statement; failure to object at this stage results in a waiver of the 
objection. 

Prisoners: Police Officers and Sheriffs: Appeal and Error. Incarceration does 
not ipso facto render an interrogation custodial. In all cases, an appellate court 
must consider the totality of the circumstances, including the individual’s 
freedom to leave the scene and the purpose, place, and length of the questioning. 
Prisoners: Police Officers and Sheriffs: Miranda Rights: Appeal and Error. 
When an appellate court asks whether a defendant was subjected to custodial 
interrogation requiring a Miranda warning, it is asking whether the person to 
whom the defendant made the statement was exercising custodial or compelling 
force on the defendant in order to coerce the defendant into making the 
statement. 

Equal Protection: Pretrial Procedure. The federal constitutional rule 
prohibiting peremptory strikes based on race does not apply to strikes based on 
gender. - 

Trial: Testimony: Motions to Strike: Appeal and Error. One who fails to object 
toor move to strike testimony may not predicate error on its admission. 

Trial: Evidence: Appeal and Error. To preserve a claimed error in the admission 
of evidence, a litigant must make a timely objection which specifies the ground 
of the objection to the offered evidence. 

Jury Instructions: Appeal and Error. Once the jury has commenced 
deliberation, no oral explanation of any instruction is allowed. Any instruction 
given to the jury by the court and not reduced to writing constitutes error and is 
sufficient cause for the reversal of the judgment rendered in the trial court. 

Jury Instructions. When it becomes necessary for the court to give further 
instruction to the jury while it is deliberating, the proper practice is to cal! the 
jury into open court and to give any additional instructions in writing in the 
presence of the parties or their counsel. 

Jury Instructions: Appeal and Error. After a jury has retired to deliberate, it is 
error to give an instruction to the jury out of the presence of the parties or their 
counsel, but if it clearly appears that prejudice did not flow therefrom, such 
error is not grounds for reversal. 

Motions for New Trial: Jury Misconduct. In order for a new trial to be granted 
on the basis of improper communication between judge and jury, it must be 
shown that a substantial right of the defendant was adversely affected and that 
the defendant was prejudiced thereby. 

Criminal Law: Jury Misconduct: Presumptions: Proof. If in a criminal case 
improper communication between a juror and a nonjuror is shown, a rebuttable 
presumption of prejudice arises and the burden is on the State to prove that the 
communication was not prejudicial. 

Judges: Recusal: Appeal and Error. A motion requesting a judge to recuse 
himself on the grounds of bias or prejudice is addressed to the discretion of the 
judge, and an order overruling such a motion will be affirmed on appeal unless 
the record establishes bias or prejudice as a matter of law. 
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23. Juries: Evidence. A jury is not to consider any extraneous evidence in reaching 
its decision. 

24. Jury Misconduct: Trial. When an allegation of juror misconduct is made, and is 
supported by a showing which tends to prove that serious misconduct occurred, 
the trial court should conduct an evidentiary hearing to determine whether the 
alleged misconduct actually occurred. If it occurred, the trial court must then 
determine whether it was prejudicial to the extent the defendant was denied a 
fair trial. If the trial court determines that the misconduct did not occur, or that 
it was not prejudicial, adequate findings should be made so that the 
determination may be reviewed. 

25. Jury Misconduct: New Trial: Proof. In order for a new trial to be granted 
because of juror misconduct, the party claiming the misconduct has the burden 
to show by clear and convincing evidence that prejudice has occurred. 

26. Rules of Evidence: Jurors. Neb. Rev. Stat. § 27-606(2) (Reissue 1989) prohibits 
a juror from testifying to the effect of evidence upon his or her mental processes 
oremotions during deliberations. 

27. Jury Misconduct. The question of whether prejudice resulted from jury 
misconduct must be resolved by the trial court’s drawing reasonable inferences 
as to the effect of the extraneous information on an average juror. 

28. Jury Misconduct: Proof. Extraneous material or information considered by a 
jury may be deemed prejudicial without proof of actual prejudice if the material 
or information relates to an issue submitted to the jury and there is a reasonable 
possibility that the extraneous material or information affected the verdict to the 
detriment of a litigant. 

29. Juries: Appeal and Error. An A//en charge constitutes prejudicial error if the 
charge is determined to be a peremptory order directing an agreement, thereby 
invading ihe province of the jury and depriving the defendant of the 
constitutional right toa decision by an impartial and uncoerced jury. 


Appeal from the District Court for Douglas County: 


RAYMOND J. CAsE, Judge, Retired. Affirmed in part, and in 
part vacated and remanded with directions. 


John W. DeCamp, of DeCamp Legal Services, P.C., for 
appellant. , 


Don Stenberg, Attorney General, and Delores Coe-Barbee 
for appellee. 


CONNOLLY, MILLER-LERMAN, and WRIGHT, Judges. 


CONNOLLY, Judge. 

This appeal arises from the conviction of the appellant, 
Alisha J. Owen, on eight counts of perjury under Neb. Rev. 
Stat. § 28-915 (Reissue 1989). Owen assigns 24 errors. We 
affirm on all errors properly raised on appeal except those 
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dealing with alleged misconduct by the jury during deliberation 
and alleged improper communication between the judge and 
jury during deliberation. We vacate the trial court’s order 
overruling Owen’s motion for new trial and remand this cause 
with directions to the district court to conduct an evidentiary 
hearing on the allegations concerning jury misconduct and 
improper communication between the judge and jury. 


I. FACTS 

The trial of Owen lasted 5 weeks. The record contains over 
4,000 pages of trial testimony and 182 exhibits, including 
approximately 11 hours of videotaped testimony. Included in 
the exhibits are more than 1,000 pages of testimony from a 
previous grand jury proceeding related to Owen’s perjury trial. 
Having reviewed the foregoing, we present a summary of the 
facts relevant to the issues raised on appeal. 


1. GRAND JURY INDICTMENT 

This case developed out of the original investigation of the 
financial collapse of the Franklin Community Credit Union 
(Franklin) in Omaha, Douglas County, Nebraska. A federal 
grand jury and the National Credit Union Association 
investigated in detail the financial misdeeds that caused the 
credit union to fail. During the investigation of Franklin’s 
financial collapse, allegations surfaced in which adults with 
connections to the credit union were accused of child sexual 
abuse. The gist of the allegations was that Larry King, Jr., 
former head of the credit union, had thrown a series of parties 
at which minors were sexually abused. 

A Douglas County grand jury was impaneled March 19, 
1990, to examine alleged illegal activities of the credit union’s 
members, officers, employees, and benefactors. The county 
grand jury focused its attention on the sexual abuse allegations. 
Financial abuses concerning the credit union were considered 
only to the extent that they offered possible leads to dealings 
involving drugs, pornography, and illicit sexual activity. 

The most controversial evidence examined by the grand jury 
consisted of videotaped statements and live grand jury 
testimony by the appellant, Owen, and three other youths, Paul 
Bonacci, Troy Boner, and James “Danny” King, who claimed 
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they had been sexually molested by adults involved in an 
ongoing scheme of child sexual exploitation. The videotapes 
had been made in connection with a separate Franklin 
investigation undertaken by the Nebraska Legislature. 

In testimony before the grand jury, Boner and Danny King 
recanted their videotaped statements. They told the grand jury 
that the entire chain of allegations was false. The grand jury 
found that Boner and Danny King had followed Owen’s lead in 
making the videotapes and participating in the scam because 
they had believed, as had Owen, that the ruse would eventually 
lead to lucrative book, television, and movie contracts. 
Furthermore, at the time the videotapes were made, Owen was 
serving a prison sentence for having passed bad checks. The 
grand jury determined that Owen had hoped that by stirring up 
a controversy and then cooperating with authorities in the 
investigation of the alleged child sexual abuse ring, she could 
obtain a reduced prison sentence or improved living conditions. 

Even absent the recantations of Boner and Danny King, the 
grand jury found that the allegations of all four youths were 
lacking in credibility. The grand jury found that the “story of 
sexual abuse, drugs, prostitution, and judicial bribery 
presented in the legislative videotapes [was] a carefully crafted 
hoax, scripted by a person or persons with considerable 
knowledge of the people and institutions of Omaha.” Owen and 
Bonacci, the two youths who stood by their videotaped 
statements alleging sexual exploitation, were indicted for 
perjury. 

2. BACKGROUND ON OWEN 


(a) The Casey Connection 

The State argued that Owen’s story of Franklin-related child 
sexual abuse began to take shape when she met Michael Casey 
in the fall of 1988. 

Owen was arrested in September 1988 for having issued bad 
checks. She was detained for several days and then released 
pending disposition of her case. On October 20, Owen checked 
herself into the St. Joseph Center for Mental Health for 
psychiatric evaluation and remained there until November 30. 
Within days of her release, Owen attempted suicide. She was 
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hospitalized again at St. Joseph’s from December 5 to 16. 

While at St. Joseph’s, Owen became acquainted with Casey, 
whom the grand jury described as a “con man” passing himself 
off as an investigative reporter who “endeavored to uncover the 
‘real’ Franklin story.” Shortly after Owen was released from St. 
Joseph’s in December, Casey contacted her about moving in 
with him and his male roommate. Casey said that he was an 
investigative reporter for the New York Times and that he 
would train Owen to be his assistant. In a February 1990 
interview, Owen told FBI special agent Michael Mott that 
during the 2 to 3 weeks she stayed with Casey, he pumped her 
for Franklin-related information. She told Mott that she had 
stonewalled Casey, telling him that she was not involved in the 
scandal herself. However, in a letter to Owen dated March 15, 
1990, and found among Owen’s personal papers, Casey wrote 
that he was working with producers in Los Angeles and Omaha 
to develop his “Franklin project” and that he would send Owen 
acopy of the first draft of a script for a play so that Owen could 
review it and offer her ideas. In a greeting card to Owen dated 
March 23, 1990, and found among Owen’s personal papers, 
Casey wrote that three national publications and a movie 
producer were interested in his Franklin project and that Owen 
was “assured of a job when [you] get out of their [sic] as a 
consultant and researcher.” 

At trial, Bill Gehrig, a friend of Owen who had visited her 
during her stay at St. Joseph’s, testified that Owen had told him 
in January 1990 that she had been working with Casey on an 
investigative report on the Franklin collapse and that she was 
involved in the stories of abuse that were beginning to surface in 
the public media at that time. Owen testified that Gehrig was 
mistaken; she denied ever representing herself as an 
investigative assistant to Casey ona Franklin probe. 

On October 30, 1989, while Owen was serving her prison 
sentence for a bad check conviction at the Nebraska Center for 
Women in York, she was contacted by Gary Caradori, a private 
investigator. Caradori was conducting an investigation for a 
special committee of the Nebraska Legislature created 
specifically to investigate Franklin-related allegations of child 
sexual abuse. Owen said Caradori had told her that he had 
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found her by picking up the name Alisha “off of the streets” 
and then running the name through a police computer. 
However, the March 15, 1990, letter to Owen from Casey 
included the following excerpt: 

I also know and feel that promises were made — before 
lever gave Gary you[r] name and location — he’d assured 
me that if your info checked out you would receive 
favorable consideration and protection outside of a prison 
environment. I feel most responsible if promises were 
made to you and not kept! 

(Emphasis supplied.) 


(b) Owen Comes Forth with Allegations 

Owen testified that Caradori had shocked her when he 
informed her at their initial meeting at the Nebraska Center for 
Women in York on October 30, 1989, that her name had come 
up more than once in the course of his investigation, 
particularly among people who knew Larry King. Initially, 
Owen refused to cooperate with Caradori. She subsequently 
changed her mind and mentioned that she knew Larry King and 
other people linked to the child sexual abuse accusations. Owen 
balked when Caradori said he wanted her to make a formal 
statement. That concluded the October 30 meeting. 

Eventually, Owen decided to tell Caradori her whole story. 
Caradori returned to the Center for Women around November 
7 and began the interviewing process that would yield three 
videotaped statements by Owen detailing the sexual abuse she 
allegedly had suffered at the hands of adults connected with 
Larry King. 

On December 15, 1989, in response to a directive from the 
Attorney General’s office, the Nebraska State Patrol 
interviewed Owen about her Franklin-related allegations. In 
February and April 1990, the FBI conducted a series of 
interviews with Owen on the Franklin scandal. Owen was not 
forced to participate in any of these interviews. Investigators 
for both law enforcement agencies testified that it was made 
clear to Owen that she was being interviewed as a victim and a 
witness, not interrogated as a suspect. The accounts of sexual 
exploitation that Owen described to the State Patrol and the 
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FBI were generally consistent with the allegations she had made 
for Caradori on videotape. 

In live testimony before the Douglas County grand jury, 
Owen reasserted the allegations that she had made on videotape 
for Caradori and in her interviews with the State Patrol and the 
FBI. The grand jury determined that Owen was lying. At the 
conclusion of its proceedings on July 23, 1990, the grand jury 
handed down an indictment charging Owen with eight counts 
of perjury pursuant to § 28-915, which provides that a “person 
is guilty of perjury . . . if in any official proceeding he or she 
makes a false statement under oath . . . or affirms the truth ofa 
statement previously made, when the statement is material and 
he or she does not believe it to be true.” 


3. PRETRIAL PROCEDURAL HISTORY 

The indictment was filed in district court July 24, 1990. At 
her August 8 arraignment, Owen pled not guilty. On April 18, 
1991, the district court issued an order in which it found that 
there had been adequate time for discovery. Consequently, the 
court ordered that all pretrial motions be filed on or before 
Monday, April 29, as a trial date was set for May 20. 

Over the 2 days of Tuesday, April 30, and Wednesday, May 1, 
defense counsel] filed 1 motion to quash, 1 motion for a 
discovery order, 2 motions in limine, 2 motions to suppress, and 
10 motions to dismiss. The court denied hearings on all the 
motions on grounds that they had been filed out of time. 
Defense counsel disputed the finding that the motions had been 
filed out of time. He argued that the court had given him 
permission to file motions out of time as long as the prosecutor 
was notified of the late filings. The judge disagreed with 
defense counsel and rejected the assertion that mere notice of 
late filings was sufficient. The judge insisted that he had given 
defense counsel permission to file motions after April 29 only if 
the agreement of the prosecutor had been secured in advance. 
The record indicates that defense counsel did not inform the 
prosecutor of the late filings until after the motions had been 
filed. 

Meanwhile, the State had filed a timely motion asking the 
court to make a pretrial finding that the statements given by 
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Owen to the State Patrol and the FBI between December 15, 
1989, and April 10, 1990, had been made voluntarily. The 
hearing on the motion fills the first 496 pages of the bill of 
exceptions. Despite the time devoted to the issue, we are unable 
to find in the record a ruling on the motion by the trial judge. 
However, it is clear from the record that the parties proceeded 
at trial as if the motion had been granted and the judge had 
found that Owen’s statements to the law enforcement agencies 
had been made voluntarily. 

Immediately before the start of testimony at trial, with the 
jury impaneled and sworn but not yet in the jury box, defense 
counsel moved for a mistrial on grounds that Owen’s 
constitutional right to a fair trial had been violated in the course 
of jury selection. Defense counsel claimed that the State had 
violated Owen’s right to a fair trial by using six of its seven 
peremptory challenges to excuse females. The motion was 
overruled, and the jury trial was commenced. 


4. TRIAL 
We now review the evidence adduced at trial pertaining to 
each of the individual charges. 


(a) Count I 


(i) Alleged Perjury 

In substance, Owen testified to the grand jury that she was 
certain that she had first met Troy Boner and Danny King in 
August 1983 at a party hosted by Larry King at the Twin 
Towers, an apartment complex at 30th and Farnam Streets in 
Omaha. Owen said a Boys Town resident, Richard “Jeff” 
Hubbell, had taken her to the party, the first of many such 
parties that Owen, Boner, and Danny King would attend at the 
Twin Towers. Owen told the grand jury that Robert Wadman, 
the chief of the Omaha Police Division during the time period in 
question, and Harold Anderson, the publisher of the Omaha 
World-Herald during that same time period, - were 
“participants” in these parties. Owen reasserted all of these 
allegations at trial. 
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(ii) Evidence 

At trial, the State offered the testimony of Hubbell, who 
testified that he had met Owen at a dance one night in the 
summer of 1983, but had left the dance sometime before 11 
p.m. and had never seen Owen again. Hubbell said he had never 
taken Owen to the Twin Towers and had never set foot in the 
complex himself. He disavowed any acquaintance with or 
knowledge of Larry King, the police chief, the newspaper 
publisher, and the other people to whom he allegedly had 
introduced Owen at the party in August 1983. 

Bill Gehrig, the friend of Owen who testified that Owen had 

claimed to be working with Michael Casey on a Franklin 
investigation, testified that Owen had met Boner for the first 
time in the summer of 1988 at an Omaha bar called The Run. 
Boner corroborated Gehrig’s testimony that he and Owen had 
first met in 1988, not 1983. 
__ The State also offered the testimony of the police chief and 
the newspaper publisher, both of whom completely denied any 
participation in or knowledge of the parties described by Owen. 
Details of the testimony of the chief and the publisher will be 
brought out in our review of other counts that more directly 
involve those two men. 


(b) Count II 


(i) Alleged Perjury 

In substance, Owen testified to the grand jury that she had 
attended a second party at the Twin Towers in late August or 
early September 1983. Owen said that adults in attendance 
included Larry King, the police chief, and the newspaper 
publisher. On that occasion, according to Owen, she stayed all 
night in Alfie Allen’s apartment and had sex with Boner. She 
reasserted the allegations at trial. 


(ii) Evidence 
We again point out that the police chief and the newspaper 
publisher denied all allegations pertaining to them and that 
Boner himself testified that he and Owen had first met in the 
summer of 1988, not 1983. Furthermore, Boner testified that 
he had never met Larry King. According to Boner, the 
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connection between himself and the alleged Twin Towers 
parties was the product of Owen’s imagination. Boner testified 
that he first became involved in the Franklin affair when Gary 
Caradori, the investigator for the Legislature’s “Franklin 
Committee,” contacted him in November 1989 and wanted to 
know all about the sexual abuse Boner had suffered at the 
hands of Larry King and company. Boner testified that he had 
no idea what Caradori was talking about. He would later 
discover that Owen had already made a videotaped statement 
for the investigator and had named Boner as one of the victims 
of achild sexual abuse ring. 

After an initial phone call, Boner met with Caradori in 
person. Caradori kept insisting that Boner come out with the 
truth about having been sexually abused. At that time, Boner 
still was not aware that Owen had identified him as a fellow 
victim. Caradori implied that he already knew Boner’s story, 
but wanted Boner to verify the details. In an attempt to induce 
Boner to reveal his own experiences of sexual abuse, Caradori 
referred to prominent Omahans, including Larry King, and to 
incidents involving transportation of drugs and sexual 
exploitation with which he thought Boner was familiar. Perhaps 
most importantly, Caradori told Boner that within a year Boner 
would be receiving millions of dollars in civil damage awards 
and book and movie rights. Boner testified that although he 
knew nothing of the people or events mentioned by Caradori, 
he decided to play along and make a statement on videotape 
explaining how he had been victimized. 

According to Owen, Larry King owned a penthouse 
apartment at the Twin Towers, but almost all the parties she 
attended at the Twin Towers in 1983 and 1984, including the one 
referred to in count II, were held in Allen’s apartment, which 
was one or two floors below King’s penthouse. Betty Cutler, a 
present owner of the Twin Towers, testified that according to 
her records Larry King was not a tenant at the Twin Towers in 
either 1983 or 1984. King first rented the east penthouse of the 
south tower of the complex on August 20, 1987, and apartment 
3-B on February 2, 1988. Both leases terminated June 30, 1988. 
Cutler had no record of Allen ever occupying a Twin Towers 
apartment. Allen himself testified that he had never lived in or 
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rented an apartment at the Twin Towers. He denied any 
knowledge of the alleged series of parties described by Owen 
and claimed he had never met Owen. 


(c) Count III 


(i) Alleged Perjury 
In substance, Owen testified to the grand jury that at the first 
of the Twin Towers parties in August 1983, she saw the 
publisher of the World-Herald fondle a 12-year-old boy and 
later take him into a bedroom. She reasserted the allegation at 
trial. 


(ii) Evidence 

The newspaper publisher testified that Owen’s allegations 
regarding him were “ridiculous lies.” He said he had never been 
inside the Twin Towers. The publisher acknowledged that he 
knew Larry King. King had approached the publisher in the 
‘early 1980’s and had asked him to help persuade Omaha 
businesses to make deposits into Franklin. Franklin was located 
in a low-income area of Omaha and served a low-income 
clientele. The publisher worked with other business leaders in 
Omaha to channel business deposits to Franklin, thereby 
increasing the credit union’s deposits by $1 to $2 million. The 
publisher once attended a thank-you party hosted by King for 
those who had helped the credit union. The publisher also 
recalled seeing King at other social events, but never at the Twin 
Towers and never in the context alleged by Owen. 


(d) Counts IV and V 


(i) Alleged Perjury 

Count IV alleges in substance that Owen testified to the 
grand jury that sometime in September 1983, prior to her 15th 
birthday, she was sexually molested by the Omaha police chief 
at a Twin Towers party. She reasserted the allegation at trial. 

Count V alleges in substance that Owen testified to the grand 
jury that a series of sexual encounters between herself and the 
Omaha police chief began September 21, 1983. The chief would 
pick her up once or twice a month on Wednesday afternoon and 
drive her to a motel in Council Bluffs, Iowa, for a sexual 
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encounter. This happened 20 to 25 times. The encounters with 
the chief ended in September 1984, when Owen became 
pregnant. Owen insisted that the chief had fathered the child. 
She reasserted these allegations at trial and claimed that some 
of the encounters occurred at motels in Bellevue. 


(ii) Evidence 

The police chief testified that he had met Larry King in 
conjunction with community action programs aimed at 
reducing crime in the area of Omaha served by Franklin. He 
recalled seeing King socially on three occasions, but never at the 
Twin Towers and never at the type of parties described by 
Owen. The chief stated he had been inside the Twin Towers one 
time to address a meeting of either the Urban League or the 
NAACP on the subject of community relations with the police. 

The police chief testified that he had never met Owen. He 
testified that he had given blood samples to three different 
laboratories that had conducted DNA testing and that all of the 
tests had confirmed that he was not the father of Owen’s child. 
Eventually, a paternity suit against the chief was withdrawn. 

Owen testified to the grand jury that the police chief was in 
good physical shape with no surgical scars. Given their many 
sexual encounters, Owen said she would have noticed any scars 
onthechief’s body. 

The police chief had been shot in the left arm while working 
as an undercover officer in Arizona in 1973. As a result of bone 
graft surgeries to repair the damaged arm, the chief has a 
noticeable scar on his left forearm from a “large, irregular 
incision running approximately from his wrist to his elbow.” 
Surgeons had removed bone from the point of the right hip for 
use in the bone graft in the left forearm. The removal of bone 
from the hip left a “very large” and “easy-to-see” scar that 
extends around the front of the chief’s right hip. 

At her perjury trial, Owen offered a very detailed description 
of the police chief’s body from head to toe but did not include 
the surgical scars described above. She dismissed as 
unconvincing a series of photographs of the scar on the chief’s 
left forearm and refused to believe that the chief’s left arm was 
50 percent disabled. She said she never saw the scar on the 
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chief’s right hip. 

The State pointed out that Owen did not name the police 
chief as the father of her child until several years after the child 
was born. The State introduced testimony by several witnesses 
who claimed that Owen initially had named another man as the - 
father of her child. 

Owen’s child was born May 1, 1985. On May 15, in the 
course of applying for welfare for her child, Owen told Mary 
Jane Krance, an income maintenance worker for the State of 
Nebraska, that the father of the child was Mark Burkhart. 
Owen testified at trial that she was afraid to name the police 
chief as the father for fear of possible repercussions that would 
result if the State sought reimbursement from the chief for 
welfare benefits paid to Owen. In three subsequent annual 
interviews to reevaluate the level of public assistance necessary, 
Owen continued to name Burkhart as the father. No father was 
named in Owen’s application for 1989. 

Ann O’Connor, a probation officer for Douglas County, 
prepared a presentence investigation report on Owen in 
September 1989 in conjunction with Owen’s sentencing hearing 
following her conviction for passing bad checks. Owen told 
O’Connor that Burkhart was the father of Owen’s child. 

The State called Terry Clements, a friend and occasional 
sexual partner of Owen from December 1984 to February 1988, 
as a rebuttal witness to corroborate the fact that Owen initially 
had named Burkhart as the father of her child. Clements 
testified that while Owen was pregnant in the fall of 1984, she 
had explained to him that Burkhart was the best friend of her 
boyfriend and that she had slept with Burkhart to spite her 
boyfriend. According to Clements, Owen showed him a picture 
of Burkhart in her high school yearbook and an entry in her 
diary in which Owen referred to Burkhart as the father of her 
child. 


(e) Count VI 


(i) Alleged Perjury 
In substance, Owen testified to the grand jury that in March 
1984 the police chief removed his gun from his shoulder holster 
and penetrated her vagina with the barrel of the gun. At her 
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perjury trial, Owen testified that at these motel trysts the chief 
always had a gun, either in a shoulder holster or tucked into the 
waistband of his pants. 


(ii) Evidence 

The police chief testified that he did not own any holsters and 
that he had never carried a gun while in Omaha. A subordinate 
officer who had worked with the chief on a daily basis during 
the chief’s 7!/2 years in Omaha testified that the chief had never 
worn a shoulder holster and had never carried a gun. The chief’s 
personal secretary also testified that she had never seen him 
wear a shoulder holster or carry a gun. 


(f) Count VII 


(i) Alleged Perjury 
In substance, Owen testified to the grand jury that in 
September 1983 she received a ride home from a Twin Towers 
party with Danny King and another person identified as “Larry 
the Kid,” alleged by Owen to be the personal bodyguard of 
Larry King. 


(ii) Evidence 

Special agent Mott testified that according to records 
obtained by the FBI’s Houston office, Danny King was in the 
seventh grade at the North Shore Middle School in Galena 
Park, Texas, in September 1983. Danny King corroborated 
Mott’s testimony. He testified that he was living with his mother 
in Galena Park and attending North Shore Middle School in the 
fall of 1983 and that he did not travel back and forth between 
Galena Park and Omaha on weekends. Danny King said he first 
met Owen in the summer of 1988, not 1983. He claimed that he 
had never met Larry King or Larry the Kid and that he had 
never been inside the Twin Towers. 


(g) Count VHI 


(i) Alleged Perjury 
In substance, Owen testified to the grand jury that she had 
met Theodore Carlson, a judge of the Douglas County District 
Court, at a reception hosted by Larry King at the French Cafe 
in Omaha on a Saturday afternoon in October 1983. Owen said 


STATE v. OWEN 1075 
Cite as | Neb. App. 1060 


she had performed oral sex on the judge in the basement of the 
French Cafe sometime between 1:30 and 4 p.m. while the 
reception was going on upstairs. She reasserted the allegations 
at trial. 


(ii) Evidence 

Judith Moore, an employee at the French Cafe since 1974 
and the general manager since 1976, contradicted Owen’s grand 
jury testimony on two facts related to the alleged incident 
involving the judge. First, Owen had testified that a 
blond-haired woman named “Shiela” had managed the 
reception, but Moore testified that no such woman had ever 
worked for the French Cafe since Moore had joined the staff in 
1974. Second, Owen had testified that 25 to 35 people had 
attended the reception on the main floor of the restaurant. As_ 
general manager, Moore would have been responsible for such 
a gathering, but she did not recall any such function on a 
Saturday in October 1983. She checked the restaurant’s books 
and found no record of such a party. The only party hosted by 
Larry King at the French Cafe in 1983 took place on April 1. 

Mott testified that Owen had told him that her first 
encounter with the judge had taken place December 21, 1983, at 
a motel in Council Bluffs. Owen acknowledged at trial that on 
videotape she had said that she first met the judge in April 1984. 
She testified at trial that she had first learned of the judge’s 
identity in 1986 when she recognized him from a distance at the 
courthouse and asked a bystander for the judge’s name. Given 
the alleged encounters in 1983, the recognition and 
identification in 1986, and Owen’s detailed description of the 
judge’s face at trial, the prosecutor asked Owen why she was 
unable to identify the judge in a series of photographs presented 
to her by Caradori. Owen replied that she was not wearing her 
glasses at the time, that there were 30 to 40 “little black and 
white” photographs, and that the judge was wearing glasses in 
the Caradori photograph, while Owen had seen the judge only 
without glasses. 

The judge testified that he had never had any contact with 
Owen, and he accounted for his whereabouts on every Saturday 
afternoon in October 1983. 


1076 | NEBRASKA APPELLATE REPORTS 


5. CONVICTION AND POSTTRIAL PROCEEDINGS 


(a) Judgment and Sentence 
Owen was convicted on all eight counts of perjury and was 
sentenced to a prison term of 3 to 5 years on each count as 
follows: 

Sentence[s] imposed as to Counts I, II and III shall be 
served concurrent to each other and consecutive to the 
sentence now being served. 

The sentences imposed on Counts IV, V and VI shall be 
served concurrent to each other and consecutive to Counts 
I, Iland III. 

The sentences imposed as to Counts VII and VIII shall 
be served concurrent with each other and consecutive to 
the sentences imposed on Counts IV, V and VI. 

The judgment and sentences were rendered August 8, 1991. 


(b) Motion for New Trial 

On August 20, argument was heard on Owen’s motion for a 
new trial. Of the various arguments put forward to support the 
motion, we are concerned with those based on information 
contained in posttrial affidavits signed by defense counsel and 
two jurors. According to the affidavits, the following incidents 
occurred during the course of jury deliberation: 

The jury commenced deliberation at 9 a.m. on June 19, 
1991, and continued deliberating until evening recess at 4:30 
p.m. One of the juror affidavits stated that the trial judge 
entered the jury room prior to evening recess on June 19 to 
admonish the jurors concerning their separation. The affiant 
claimed that at that time, although an instruction on the term 
“reasonable doubt” had been given to the jury, the judge was 
asked for further definition of the term. The affiant stated that 
the judge responded to the request for further definition of 
reasonable doubt by saying that “what is a reasonable doubt is 
to be left up to each individual juror.” (During the hearing on 
the motion for new trial, the judge denied making any 
substantive comment on reasonable doubt and insisted that he 
had told the jurors he could not discuss the term without both 
lawyers present.) The affiant stated that several jurors, while at 
home on the evening of June 19, consulted dictionaries for 
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definitions of the words “reasonable” and “doubt,” wrote 
down the definitions, brought the dictionary definitions with 
them into the jury room when deliberations were resumed on 
the morning of June 20, and recited the definitions to their 
fellow jurors. 

Deliberations on June 20 continued until approximately 
noon. At that time, according to another of the juror affidavits, 
the jury foreman informed the bailiff that the jury had reached 
an impasse and was unable to agree on a verdict. The affiant 
believed that the bailiff had communicated this information to 
the judge. The affiant stated that the bailiff returned to the jury 
room and verbally communicated a message from the judge 
that, considering the length of the trial (5 weeks), it was too 
early in the process for the jurors to abandon the effort to reach 
a verdict. 

The jury continued deliberating the rest of June 20 and 
resumed deliberations on the morning of June 21. A verdict was 
reached at approximately 11 a.m. on June21. 

Defense counsel argued that Owen deserved a new trial 
because (1) the alleged response to the question on reasonable 
doubt on June 19 and the message to keep deliberating on June 
20 constituted instructions by the judge that should have been 
given in open court with the parties present and (2) the 
dictionary definitions of the words “reasonable” and “doubt” 
constituted extraneous prejudicial information improperly 
brought to the jury’s attention. In support of these contentions, 
defense counsel offered the juror affidavits discussed above. 
The State objected to the offer of the affidavits. 

During the hearing on the motion, defense counsel 
repeatedly asked the judge to recuse himself so that an impartial 
judge could conduct an evidentiary hearing and rule on whether 
there had been misconduct warranting a new trial. The judge 
denied the motion for recusal of himself and refused to admit 
any of the affidavits into evidence. (Although not admitted into 
evidence, the affidavits are included in the record on appeal.) 
There was no evidentiary hearing on the allegations of 
prejudicial misconduct by the judge and jury. The motion for 
new trial was taken under advisement. 

On September 5, 1991, the trial judge issued an order 
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overruling the motion for new trial. In the order, the trial judge 
did not make any specific findings or provide any substantive 
discussion of the allegations of prejudicial misconduct by 
himself and the jury. 


II. ASSIGNMENTS OF ERROR 
Owen assigns 24 errors. We refuse to consider assignments of 
error not discussed in the opening or supplemental briefs. See 
State v. Moss, 240 Neb. 21, 480 N.W.2d 198 (1992). We have 
consolidated the remaining assignments of error, which we 
address individually in the analysis below. 


III. STANDARD OF REVIEW 
The errors assigned pertain to decisions by the trial judge on 
admission of evidence, limitation of cross-examination, 
pretrial motion procedure, misconduct by the prosecutor and 
the trial judge, and motions for mistrial and new trial. We are 
guided by the following rules of appellate review: 


1. GENERAL PRINCIPLES 

Judicial abuse of discretion means that the reasons or rulings 
of the trial judge are clearly untenable and unfairly deprive a 
litigant of a substantial right and a just result. State v. Thomas, 
238 Neb. 4, 468 N.W.2d 607 (1991). 

Harmless error exists when there is some incorrect conduct 
by the trial court which, on review of the entire record, did not 
materially influence the jury in a verdict adverse to a substantial 
right of the defendant. State v. Coleman, 239 Neb. 800, 478 
N.W.2d 349 (1992). 

Regarding a question of law, an appellate court has an 
obligation to reach a conclusion independent of that of the trial 
court in a judgment under review. Nebraska Builders Prod. Co. 
v. Industrial Erectors, 239 Neb. 744, 478 N. W.2d 257 (1992). 


2. PRETRIAL ORDERS 
As a general rule, a trial court has broad discretion in regard 
to amendment of a pretrial order, and its ruling with respect 
thereto will not be disturbed absent an abuse of that discretion. 
State v. Hinn, 229 Neb. 556, 427 N. W.2d 791 (1988). 
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3. ADMISSION OF EVIDENCE 

In proceedings where the statutes embodying the rules of 
evidence apply, the admission of evidence is controlled by rule 
and not by judicial discretion, except where judicial discretion 
is a factor involved in assessing admissibility. State v. 
Timmerman, 240 Neb. 74, 480 N.W.2d 411 (1992). 

Erroneous admission of evidence is harmless error and does 
not require reversal if the evidence erroneously admitted is 
cumulative and other relevant evidence, properly admitted or 
admitted without objection, supports the finding by the trier of 
fact. State v. Melton, 239 Neb. 790, 478 N. W.2d 341 (1992). 

. To be relevant, evidence must be rationally related to an issue 
by a likelihood, not a mere possibility, of proving or disproving 
an issue to be decided. State v. Coleman, supra. 

It is within the discretion of the trial court to determine the 
admissibility of evidence of other wrongs or acts, and the trial 
court’s decision will not be reversed absent an abuse of that 
discretion. Neb. Rev. Stat. § 27-404(2) (Reissue 1989); State v. 
Christian, 237 Neb. 294, 465 N.W.2d 756 (1991). 

To determine whether unfair prejudice existed in the 
admission of evidence under § 27-404(2), an appellate court 
considers (1) whether the evidence was relevant, (2) whether the 
evidence had a proper purpose, (3) whether the probative value 
of the evidence outweighed its potential for unfair prejudice, 
and (4) whether the trial court, if requested, instructed the jury 
to consider the evidence only for the purpose for which it was 
admitted. State v. Stueben, 240 Neb. 170, 481 N.W.2d 178 
(1992). 


4, Cross-EXAMINATION 
In the absence of an abuse of discretion, a trial court’s ruling 
regarding the extent, scope, and course of cross-examination 
will be upheld on appeal. State v. Blair, 230 Neb. 775, 433 
N.W.2d 518 (1988). 


5. MISTRIAL 
A mistrial is properly granted only when an event occurs 
during the course of a trial which is of such a nature that its 
damaging effects cannot be removed by proper admonition or 
instruction to the jury and would thus result in preventing a fair 
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trial. The decision to grant a motion for mistrial is within the 
discretion of the trial court and will be upheld on appeal absent 
a showing of abuse of discretion. State v. Bronson, 242 Neb. 
931, 496 N.W.2d 882 (1993). 


6. MISCONDUCT 
In order for error to be predicated upon misconduct of 
counsel, it must be so flagrant that neither retraction nor 
rebuke from the court can entirely destroy its influence. Jd. 


7. MOTION FOR NEw TRIAL 
A motion for new trial is addressed to the discretion of the 
trial court. In the absence of an abuse of discretion, a trial 
court’s disposition of a motion for new trial will be upheld on 
appeal. Loving v. Baker’s Supermarkets, 238 Neb. 727, 472 
N.W.2d 695 (1991). 


IV. ANALYSIS 


1. PRETRIAL MOTIONS 

Assignment of error: The court erred in overruling Owen’s 
pretrial motions without first conducting an evidentiary 
hearing on the motions. 

Owen acknowledges that the motions at issue were filed after 
the deadline for pretrial filings established by the court. 
However, she cites State v. Hinn, 229 Neb. 556, 427 N. W.2d 791 
(1988), for the proposition that rules regarding pretrial orders 
do not apply to criminal cases. Owen is mistaken. In the 
statement relied on by Owen, the Supreme Court referred 
specifically to pretrial conferences: 

Although, as a general rule, a trial court has broad 
discretion in regard to amendment of a pretrial order, and 
its ruling with respect thereto will not be disturbed absent 
an abuse of that discretion, we do not agree with the court 
that the general rules regarding pretrial conferences apply 
to criminal defendants. 

(Emphasis supplied.) Jd. at 559, 427 N.W.2d at 794. Hinn does 
not suspend in criminal cases the rule that pretrial orders are 
made by the trial court in its discretion. In the case at bar, the 
trial court issued and enforced a pretrial order limiting the 
timeframe for the filing of pretrial motions. We will not disturb 
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the trial court’s ruling on the pretrial motions filed out of time 
unless that ruling was clearly untenable and unfairly deprived 
Owen of her right to a fair trial. 

Owen asserts that, by refusing to consider the pretrial 
motions filed out of time, the court prevented defense counsel 
from engaging in discovery and preparing a substantive 
defense. We reject that assertion. The trial court did not prevent 
defense counsel from engaging in discovery and preparing his 
case. Defense counsel had over 8 months to engage in discovery 
and prepare a defense, and he had 11 days’ notice of the filing 
deadline. Defense counsel bore the responsibility for any 
difficulties he experienced as a result of missing the filing 
deadline. We find nothing in the record to indicate that the trial 
court abused its discretion by adhering to its deadline for 
pretrial filings. 


2. MOTION To QUASH THE INDICTMENT 

Assignment of error: The court erred in refusing to consider 
the motion to quash the grand jury indictment, which failed to 
allege acrime. 

For two reasons, we do not reach the merits of Owen’s 
argument for quashing the indictment. First, the motion to 
quash was one of the pretrial motions filed out of time. Second, 
even if the motion had been timely filed, at her arraignment 
Owen waived the right to quash the indictment when she 
entered a plea of not guilty to the eight counts of perjury alleged 
in the indictment. See Neb. Rev. Stat. § 29-1812 (Reissue 1989) 
(by pleading the general issue, the accused shall be taken to have 
waived all defects which may be excepted to by a motion to 
quash). See, also, State v. Bocian, 226 Neb. 613, 413 N.W.2d 
893 (1987) (all defects that may be excepted to by a motion to 
quash are taken as waived by a defendant pleading the general 
issue). 


3. PROSECUTORIAL MISCONDUCT 
Assignment of error: The court erred in refusing to grant a 
mistrial based on prosecutorial misconduct at trial. 
A party who fails at trial to make a timely motion for mistrial 
based on prosecutorial misconduct waives the right to assert on 
appeal that the trial court erred in not declaring a mistrial due to 


1082 | NEBRASKA APPELLATE REPORTS 


prosecutorial misconduct. See State v. Armstrong, 1 Neb. App. 
21, 485 N.W.2d 341 (1992). A party may not raise alleged 
misconduct of adverse counsel on appeal where, despite 
knowledge of the alleged misconduct, the party claiming the 
misconduct failed to request a mistrial and instead agreed to 
take the chances of a favorable verdict. State v. Anderson and 
Hochstein, 207 Neb. 51, 296 N.W.2d 440 (1980). Owen never 
moved for a mistrial on grounds of prosecutorial misconduct, 
so this assignment of error is not properly before us. 

We briefly review the issue for plain error. See State v. 
Wilcox, 239 Neb. 882, 479 N.W.2d 134 (1992) (plain error may 
be found on appeal when an error, unasserted or uncomplained 
of at trial, but plainly evident from the record, prejudicially 
affects a litigant’s substantial right and, if uncorrected, would 
cause a miscarriage of justice or damage the integrity, 
reputation, and fairness of the judicial process). If the 
prosecutor did engage in the sort of misconduct alleged by 
Owen on appeal, such misconduct could well have prejudiced 
Owen’s right to a fair trial and resulted in a miscarriage of 
justice damaging to the integrity of the judicial process. 

Animosity bet ween the prosecutor and defense counsel (not 
Owen’s counsel in this appeal) developed during pretrial 
proceedings, with defense counsel at one point directing 
profanity at the prosecutor. The judge threatened defense 
counsel with contempt if he directed another “threat” or 
“vilification” at the prosecutor or anyone else in the 
courtroom. The acrimonious courtroom atmosphere created 
during pretrial proceedings persisted throughout the trial. 

We must point out that many of the occasions of alleged 
prosecutorial misconduct cited by Owen in her brief were 
simply instances where the prosecutor raised and argued 
legitimate objections. That said, the record also shows that the 
prosecutor made his share of hostile remarks during the trial. 
However, the record indicates that defense counsel consistently 
fired the first shots across the bow in pretrial proceedings and 
continued to goad the prosecutor during the trial with a steady 
stream of petulant and derisive comments. Defense counsel 
cannot harass the prosecutor until he gets a response in kind 
and then turn around and claim that the court erred by not 
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declaring a mistrial based on the prosecutor’s retaliatory 
comments. In any event, the prosecutor’s occasional lapses in 
professional decorum were not so flagrant that they prejudiced 
Owen’s right to a fair trial. 


4, JUDICIAL MISCONDUCT 

Assignment of error: The court engaged in misconduct that 
was unduly prejudicial to Owen. 

A claim of improper conduct on the part of the trial judge in 
the presence of the jury will not be reviewed on appeal in the 
absence of a timely objection. Pitt v. Checker Cab Co., 217 
Neb. 600, 350 N.W.2d 507 (1984). Although there are numerous 
occasions in the record where tempers flared during 
argumentative exchanges between the trial judge and defense 
counsel, Owen never moved for a mistrial on grounds of 
judicial misconduct. Therefore, she failed to preserve that issue 
for appellate review. However, as in the case of the allegation of 
prosecutorial misconduct, we review the issue for plain error to 
determine whether a miscarriage of justice occurred. 

On this issue, Owen offers the general allegation that the trial 
judge criticized defense counsel while treating the prosecutor 
with a contrasting degree of respect “in front of the jury on 
numerous occasions.” Brief for appellant at 18. In support of 
this contention, Owen then sets out 37 citations to the record. 
Owen next proffers several pages of propositions of law 
regarding judicial misconduct. Owen concludes this section of 
the brief with the sweeping assertion that it was “inconceivable 
that the jury did not understand that the trial judge was 
impatient with, intolerant of, and disrespectful of defense 
counsel and the defendant” to such a degree that Owen was 
deprived of her right to a fair and impartial trial. Brief for 
appellant at 22-23. Owen provides no argument connecting the 
alleged instances of misconduct in the record with the 
propositions of law governing misconduct and fair trial. The 
allegedly prejudicial statements of the trial judge in this case are 
not examined and measured against the incidents of judicial 
misconduct found to be prejudicial in the case law cited by 
Owen. 

Upon review of the entire record, we find that the trial judge 
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showed a considerable amount of patience with defense 
counsel. Owen’s allegation of misconduct by the trial judge is 
not supported by the record. This assignment of error is 
without merit. 


5, WELFAREAND PRESENTENCE REPORT INFORMATION 
Assignment of error: The court erred in admitting into 
evidence information related to Owen’s applications for 
medicaid benefits for her child and information from a 
presentence investigation report on Owen prepared in relation 
toa prior offense. 


(a) Welfare 
Mary Jane Krance, an income maintenance worker for the 
State of Nebraska, testified for the State that, in the course of 
applying annually for medicaid benefits for her child from 1985 
to 1988, Owen had named Mark Burkhart, not the police chief, 
as the father of the child. Neb. Rev. Stat. § 68-313 (Reissue 
1990) states that 

[i]t shall be unlawful, except as permitted by section 
68-313.01 and except for purposes directly connected with 
the administration of general assistance. . . for any person 
or persons to .. . make use of . . . any information 
concerning . . . persons applying for or receiving such aid 
or assistance, directly or indirectly derived from the 
records, papers, files, or communications of the state. . . 
or acquired in the course of the performance of official 
duties. 

Under Neb. Rev. Stat. § 68-313.01 (Reissue 1990), 

[m]Jembers of the Nebraska Legislature and all state and 
county officials of this state shall have free access at all 
times to all records and information in connection with 
the aid and assistance referred to in section 68-313. The 
public shall have free access to all information concerning 
lists of names and amounts of payments which appear on 
any financial records, except that no lists shall be used for 
commercial or political purposes. 

We can find nothing in §§ 68-313 and 68-313.01, in the 
legislative histories of the two statutes, or in Nebraska case law 
that permits the State to introduce Krance’s testimony 
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regarding Owen’s identification of someone other than the 
police chief as the father of her child. In its brief and at oral 
argument, the State failed to offer any authority for the use of 
Krance’s testimony as evidence against a defendant in a criminal 
trial. Section 68-313 allows the entities described in § 68-313.01 
to make use of welfare-related information for purposes 
directly connected with the administration of general 
assistance. Certainly, the county attorney’s office is allowed 
access to Owen’s welfare records under § 68-313.01 and would 
be authorized to use information from those records to 
prosecute a welfare applicant for defrauding the Department of 
Social Services. However, the statutes read together prohibit the 
use of welfare-related information as evidence against a welfare 
applicant in a criminal trial not directly connected with the 
administration of general assistance. Therefore, the trial court 
erred in admitting the testimony of Krance on the matter of the 
man originally named by Owen as the father of the child for 
whom Owen sought medicaid benefits. 


(b) Presentence Report 
Ann O’Connor, a probation officer for Douglas County, 
testified for the State that while she was in the course of 
preparing a presentence investigation report on Owen in 
September 1989 in conjunction with Owen’s sentencing hearing 
following her conviction for passing bad checks, Owen had told 
O’Connor that Burkhart was the father of her child. 
Neb. Rev. Stat. § 29-2261(6) (Reissue 1989) states that 
{aJny presentence report . . . shall be privileged and shall 
not be disclosed directly or indirectly to anyone other than 
a judge, probation officers to whom an offender’s file is 
duly transferred, or others entitled by law to receive such 
information. The court may permit inspection of the 
report .. . by the offender or his or her attorney, or other 
person having a proper interest therein, whenever the 
court finds it is in the best interest of a particular offender. 


We can find no authority in § 29-2261, in its legislative 
history, or in Nebraska case law that permits the State to 
introduce O’Connor’s testimony that in 1989 Owen had 
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identified Burkhart as the father of her child. 

The State argues that information derived from Owen’s 1989 
presentence report is admissible under Minnesota v. Murphy, 
465 U.S. 420, 104 S. Ct. 1136, 79 L. Ed. 2d 409 (1984). We do 
not find Murphy helpful in reviewing this assignment of error. 
Murphy dealt with the issue of whether a probationer was in 
custody, and thus entitled to a Miranda warning, when he made 
an incriminating statement to his probation officer. Murphy 
does not address the privilege against disclosure of information 
from a presentence investigation report prepared for a 
sentencing hearing. The State offers no substantive argument to 
explain how Murphy overrides, or qualifies as an exception to, 
the privilege established by the Nebraska Legislature in 
§ 29-2261. We are not trying to resolve whether Owen was in 
custody and compelled to identify the father of her child. The 
privilege in § 29-2261 applies even if Owen was not in custody 
and not compelled to identify the father of her child. 

Neither the legislative history nor the case law citing 
§ 29-2261 sheds any light on who might comprise the group of 
“others entitled by law to receive such information,” but we are 
unwilling to expand that group to include jurors in a criminal 
trial. Therefore, the trial court erred in admitting O’Connor’s 
testimony that in 1989 Owen had named Burkhart as the father 
of her child. 


(c) Harmless Error 

Despite an error by a trial court in admitting evidence, an 
appellate court may affirm a trial court judgment if the error in 
admission of evidence was harmless beyond a reasonable 
doubt. See State v. Christian, 237 Neb. 294, 465 N.W.2d 756 
(1991). Erroneous admission of evidence is harmless error and 
does not require reversal if the evidence erroneously admitted is 
cumulative and other relevant evidence, properly admitted or 
admitted without objection, supports the finding by the trier of 
fact. See State v. Coleman, 239 Neb. 800, 478 N.W.2d 349 
(1992). “Cumulative evidence” means tending to prove the 
same point to which other evidence has been offered. Jd. 

The importance of the testimony by Krance and O’Connor 
was weakened by Owen’s testimony that she had falsely 
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identified the father of her child because she feared reprisals if 
she identified the police chief as the father. Given the nature of 
Owen’s allegations against the chief, her reason for giving false 
information to state agencies was plausible. 

Owen had no plausible rebuttal to the testimony of Terry 
Clements. Clements testified that at the time she was pregnant, 
Owen had told him that Burkhart was the father of her baby. 
Clements said Owen had shown him a picture of Burkhart in 
her high school yearbook and an entry in her diary in which 
Owen referred to Burkhart as the father of her child. 

The most probative evidence on this issue was derived from 
the testimony concerning the police chief. Owen testified that 
she and the chief had engaged in sexual relations on many 
occasions. Indeed, she claimed to have seen the chief naked 
often enough that she could give a detailed description of the 
chief’s body from head to toe, which she did for the record. 
However, in her physical description of the chief Owen 
neglected to mention large and permanent scars on the chief’s 
left arm and right hip and the noticeable atrophy and disability 
of the chief’s left arm and hand. This failure to identify 
inescapably obvious physical features severely undermined 
Owen’s claim to having had sex with the chief, which in turn 
undermined her claim that the chief had fathered her child. 
Most important is the fact that the chief’s unequivocal denial of 
any contact at all with Owen was bolstered by his testimony, 
unchallenged at trial by defense counsel, that several DNA 
blood tests had confirmed that he was not the father of Owen’s 

-child. Upon review of the record; it is clear that the chief’s 
testimonial evidence that genetic testing had proven that he had 
not fathered Owen’s child eclipsed all the other evidence and 
testimony on this issue. 

The testimony of Krance and O’Connor was cumulative 
evidence. Given the probative weight of the testimony of 
Clements and especially the testimony of the police chief, we 
find beyond a reasonable doubt that the decision of the jury on 
this question would have remained the same even without the 
testimony of Krance and O’Connor. Therefore, the trial court’s 
admission of the testimony of Krance and O’Connor 
constituted harmless error. 
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6. PRioR BADACTS 

Assignment of error: The court erred in allowing the State to 
introduce evidence of prior bad acts by Owen. ; 

In her brief, Owen claimed that the State had introduced 
evidence of prior crimes and bad acts in order to “bring her 
character into disrepute.” Brief for appellant at 31. In support 
of that contention, she set out 53 citations to the record. Owen 
did not offer substantive argument on any of the 53 instances of 
alleged error concerning evidence of prior conduct. Instead, 
Owen set out 5!/2 pages of propositions of law regarding 
relevancy, probative value versus unfair prejudice, harmless 
error, and prosecutorial misconduct in relation to the offering 
of evidence of prior criminal conduct. Owen concluded her 
argument with the following paragraph: 

In this case, the prosecution managed to admit into 
evidence testimony regarding the defendant’s prior crimes 
of issuing bad checks, prior promiscuous behavior on the 
part of the defendant, prior instances of the defendant’s 
lying, character evidence showing the defendant’s 

_ tendency to lie, evidence of the [dJefendant’s involvement 
in drug use and sales, evidence regarding a mental health 
hospitalization of the [dJefendant, and other similar 
character evidence. The admission of this evidence was 
prejudicial to the defendant and was specifically 
introduced for the purpose of prejudicing the defendant in 
the minds of the jury. 

Brief for appellant at 37. 

Many of the 53 sections of the record cited by Owen do not 
contain an objection by defense counsel. A party waives the 
right to assert on appeal prejudicial error concerning admission 
of evidence when that evidence is received at trial without 
objection. State v. Chapman, 234 Neb. 369, 451 N.W.2d 263 
(1990). Regarding the remainder of the citations to the record, 
Owen does not make specific connections between the 
propositions of law set out in the brief and the alleged occasions 
of erroneous admission of evidence at trial. For substantive 
argument, Owen offers only the sweeping paragraph quoted 
above, which essentially says that the State brought out facts 
about Owen’s past that undermined her character in front of the 
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jury. Owen does not explain why the portions of testimony cited 
in her brief were unfairly prejudicial, irrelevant, or in some 
other way inadmissible. Therefore, we treat this error as one 
assigned but not discussed, and we refuse to consider it. See 
State v. Moss, 240 Neb. 21, 480 N. W.2d 198 (1992). 


7. FIFTH AMENDMENT CHALLENGE 

Assignment of error: The court erred in excluding evidence 
regarding the circumstances under which statements by Owen 
were obtained while Owen was in prison. 

The only portion of the record cited by Owen to support this 
assignment of error involved an instance where the court 
sustained an objection by the State when defense counsel asked 
an FBI investigator whether Owen had been in custody during 
her interviews with him at the Center for Women. In pretrial 
proceedings, the trial court had ruled that Miranda warnings 
had not been required during those interviews because Owen 
had offered the statements voluntarily. Nonetheless, defense 
counsel attempted at trial to bring out the fact that Owen had 
never been given Miranda warnings by State Patrol and FBI 
interviewers. The State objected to the questioning about 
Miranda warnings on grounds that defense counsel was 
implying to the jury that the law enforcement officers had been 
required to give Owen Miranda warnings. In sustaining the 
objection, the court instructed defense counsel to “stay away 
from” the subjects of custodial interrogation and Miranda 
warnings. 

Owen was obliged to raise her Fifth Amendment challenge 
before trial. See Neb. Rev. Stat. § 29-115 (Reissue 1989) 
(generally, unless claims of a statement being involuntary or 
taken in violation of the Fifth Amendment are raised by motion 
before trial, all objections to the use of such statement shall be 
deemed waived). See, also, State v. Warren, 227 Neb. 160, 416 
N.W.2d 249 (1987) (any objection as to the voluntariness of a 
statement of a defendant in a criminal case must be made as a 
pretrial motion to suppress the statement; failure to object at 
this stage results in a waiver of the objection). However, the 
final sentence of § 29-115 states that none of the provisions 
requiring that objections be raised before trial shall affect the 
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right of the defendant to present to the fact finder at trial “the 
question of whether the proper constitutional safeguards were 
given to any defendant either in custody or otherwise 
significantly deprived of his or her liberty . . . “2” Owen relies on 
this language as a catchall provision pursuant to which her right 
to raise Fifth Amendment issues before the jury at trial was 
preserved. 

Owen is mistaken because she was not being detained by the 
investigators who were interviewing her. The Nebraska 
Supreme Court has stated that 

“incarceration does not ipso facto render an interrogation 
custodial, Cervantes v. Walker, 589 FE2d 424, 427 (9th 
Cir.1978), cited in Flittie v. Solem, 775 F.2d 933, 944 (8th 
Cir. 1985) (en banc). In all cases, we must consider the 
totality of the circumstances, including the individual’s 
‘freedom to leave the scene and the purpose, place and 
length’ of the questioning. [Citation omitted.} When an 
individual is incarcerated for an unrelated offense, this 
requires some restriction on his freedom of action in 
connection with the interrogation itself. See Cervantes, 
589 F.2d at 427-28.” 
State v. Bradley, 236 Neb. 371, 393, 461 N.W.2d 524, 540 (1990) 
(quoting Leviston v. Black, 843 F.2d 302 (8th Cir. 1988), cert. 
denied 488 U.S. 865, 109 S. Ct. 168, 102 L. Ed. 2d 138). In 
Bradley, an associate of the defendant, Bradley, had telephoned 
Bradley at two locations, the correctional center where Bradley 
was held in custody and the shop where Bradley worked under 
the supervision of the Department of Correctional Services. 
The phone calls were recorded by police, and Bradley made 
incriminating statements later used against him. Bradley argued 
that the trial court had erred by admitting the phone 
conversations into evidence because he was in custody when the 
statements were made and was not given Miranda warnings 
prior to the recorded phone conversations. The Supreme Court 
held that the phone conversations were admissible against 
Bradley because “[i}t was common for Bradley to engage in 
telephone conversations at these locations. Under the 
circumstances, Bradley could not have felt compelled to speak 
with [his associate} on the telephone, and he could have 
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discontinued the conversation at any time.” Bradley, 236 Neb. 
at 393-94, 461 N.W.2d at 540. 

When we ask whether the defendant was subjected to 
custodial interrogation requiring a Miranda warning, we are 
asking whether the person to whom the defendant made the 
statement was exercising custodial or compelling force on the 
defendant in order to coerce the defendant into making the 
statement. Although she was incarcerated, Owen was not in the 
custody of the investigators who took statements from her 
while she was in prison, nor were those investigators depriving 
her of her liberty. The record indicates that the investigators 
approached Owen as a possible victim and made it clear to her 
that she was under no compulsion to speak with them. Owen 
was in the custody of prison officials during the interviews, but 
she was accompanied by her attorney during all interviews with 
the investigators except the initial inquiry, and she was free at all 
times to disengage herself from the interviews and leave the 
room in which the interviews were conducted. Given her 
freedom to leave the scene of the interviews and the purpose of 
the interviews, Owen was not a defendant either in custody or 
otherwise significantly deprived of her liberty when she made 
the statements to the investigators. Therefore, Owen was not 
entitled to raise before the jury Fifth Amendment issues 
regarding custodial interrogation and Miranda warnings, and 
the trial judge properly excluded evidence regarding the 
circumstances under which the statements were obtained. 


8. BLoop TEST 

Assignment of error: The court erred in permitting the police 
chief to testify as to the results of genetic blood testing. 

Defense counsel made no objection while the police chief 
testified that the results of genetic blood tests had confirmed 
that he was not the father of Owen’s child. A party waives the 
right to assert on appeal prejudicial error concerning admission 
of evidence when that evidence is received at trial without 
objection. State v. Chapman, 234 Neb. 369, 451 N.W.2d 263 
(1990). Therefore, this assignment of error is not properly 
~ before the court, and we refuse to consider it. 
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9. PEREMPTORY CHALLENGES 

Assignment of error: The court erred in refusing to grant a 
mistrial due to the State’s discriminatory use of peremptory 
challenges during jury selection. 

Of the six people excused from the jury on peremptory 
challenges by the State, five were women. The State also used a 
peremptory challenge to excuse a woman from the pool of 
alternate jurors. There is nothing in the record to indicate 
explicitly that the women were excused solely because of their 
gender. However, even if the State had excused the women 
because of their gender, Owen acknowledges in her 
supplemental brief that the Nebraska Supreme Court has held 
that the federal constitutional rule prohibiting strikes based on 
race does not apply to strikes based on gender. See State v. 
Culver, 233 Neb. 228, 444 N.W.2d 662 (1989). 

Owen argues that Culver should not be followed by this 
court. On federal constitutional questions, this court is bound 
by precedent from two sources: the Nebraska Supreme Court 
and the U.S. Supreme Court. To date, the U.S. Supreme Court 
has not expanded the rule prohibiting strikes based on race to 
include strikes based on gender, see Batson v. Kentucky, 476 
U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986), and the 
Nebraska Supreme Court has not modified its ruling in Culver 
regarding gender-based strikes. Therefore, the trial court was 
correct in overruling the motion for mistrial based on alleged 
discriminatory exercise of gender-based peremptory challenges - 
by the State. 


10. LIMITATION OF Cross-EXAMINATION 

Assignment of error: The court erred by improperly limiting 
cross-examination by defense counsel. 

This is another assignment of error not supported by 
substantive argument. In her supplemental brief, Owen offers 
10 citations to the record, 1 of them 16 pages long, in support of 
her claim that the trial court improperly limited the scope of 
defense counsel’s cross-examination of the State’s witnesses. 
Owen cites propositions of law regarding impeachment of 
witnesses and proper scope of cross-examination and then 
concludes her argument by asserting that “the trial court 
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abused its discretion in refusing to allow the defendant 
sufficient latitude to attack the credibility and accuracy of the 
witnesses against her.” Supplemental brief for appellant at 20. 
There is not one word of argument in this section of Owen’s 
supplemental brief explaining how or why the trial court erred 
in its limitation of cross-examination. The appellant cannot 
simply present a litany of citations to the record and leave it to 
the court to develop an argument to support the appellant’s 
assignment of error. We will not find error in the limitation of 
cross-examination unless we find that the rationale of the trial 
court for limiting cross-examination was clearly untenable. 
Owen offers no argument demonstrating that the trial court’s 
rulings on the scope of cross-examination were untenable, and 
upon review of the record, we find no abuse of discretion in the 
limitation of cross-examination. 


11. HEARSAY 

Assignment of error: The court erred in allowing hearsay 
evidence against Owen. 

In support of this assignment of error, Owen provided four 
citations to the record and proffered the blanket assertion that 
each cited portion of the record constituted an occasion on 
which the trial court erred by admitting hearsay. She then cited 
several propositions of law concerning hearsay and concluded 
the argument with the assertion that the hearsay evidence 
admitted against Owen violated the Nebraska rules of evidence 
and Owen’s right to confrontation. There is no discussion of the 
actual testimony that Owen claims was hearsay, no discussion 
of why the trial court erred in allowing the challenged 
testimony, and no discussion of how Owen was denied her right 
to confrontation, and no such denial is obvious from the 
record. Therefore, we treat this error as one assigned but not 
discussed, and we refuse to consider it. See State v. Moss, 240 
Neb. 21, 480 N. W.2d 198 (1992). 


12. EVIDENCE REGARDING SCHMIT AND DECAMP 
Assignment of error: The court erred in admitting 
prejudicial and irrelevant evidence. 
State Senator Loran Schmit testified as a witness for Owen. 
Schmit had served as the chairman of the Legislature’s Franklin 
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Committee and had allowed Gary Caradori to work out of his 
office at the State Capitol. Schmit testified that Troy Boner 
came to his State Capitol office shortly after the death of 
Caradori in a plane crash in July 1990 and informed Schmit 
that he (Boner) had told Caradori the truth. While testifying 
before the Douglas County grand jury in March 1990, Boner 
had recanted the story he had told Caradori. Boner had told the 
grand jury that the allegations about a child sexual abuse ring 
were false. According to Schmit, though, in July 1990 Boner 
said he had recanted the original story he told to Caradori at the 
prodding of the FBI. 

The direct examination of Schmit was limited to. the 
workings of the Franklin Committee and the meeting with 
Boner in July 1990. On cross-examination, the prosecutor 
questioned Schmit about his involvement in the video gambling 
industry and about his relationship with John DeCamp, a 
former colleague in the Legislature and one of Schmit’s 
personal attorneys at the time of the trial. (DeCamp is counsel 
to Owen in this appeal.) The State brought out several reasons 
why Schmit might have wanted to see Owen’s version of the 
Franklin scandal vindicated. Schmit testified on 
cross-examination that in 1984 the World-Herald, published at 
the time by Harold Anderson, had editorialized very heavily 
against the video gambling industry as a whole and against 
Schmit personally because of his involvement in the industry 
and his efforts in the Legislature to protect the industry. Schmit 
said that he had lost a great deal of money that he had invested 
in a video slot machine business when the Legislature outlawed 
the machines in 1984. On the matter of Schmit’s relationship 
with DeCamp, Schmit testified that on January 12, 1990, 
DeCamp hosted a dinner meeting at his home at which 
DeCamp, Schmit, Caradori, and Owen’s initial lawyer (not her 
trial counsel) discussed how Owen’s case should be handled. 
The record indicates that on January 18, DeCamp released a 
memorandum addressed to a World-Herald reporter and “the 
public” in which Anderson was identified as one of several 
prominent Omahans involved in the alleged Franklin scandal. 
A copy of the memorandum was found amongst Owen’s 
personal papers. 
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Owen argues that the court erred by allowing the prosecutor 
to inquire into previous World-Herald commentary critical of 
Schmit and into Schmit’s relationship with DeCamp, subjects 
not raised on direct examination. We do not reach the merits of 
this assignment of error because the issue was not properly 
preserved for appellate review. 

One who fails to object to or move to strike testimony may 
not predicate error on its admission. State v. Campbell, 239 
Neb. 14, 473 N.W.2d 420 (1991). To preserve a claimed error in 
the admission of evidence, a litigant must make a timely 
objection which specifies the ground of the objection to the 
offered evidence. State v. Armstrong, 1 Neb. App. 21, 485 
N.W.2d 341 (1992). In the 16 pages of the record in which the 
cross-examination of Schmit touched upon Schmit’s rift with 
the World-Herald and his relationship with DeCamp, defense 
counsel made only one objection directed at those two subjects. 
The objection was made in response to the prosecutor’s 
question to Schmit asking how much money he had lost in the 
video slot machine matter. Defense counsel objected on 
grounds that the line of questioning had nothing to do with the 
workings of the Franklin Committee or Boner’s visit to Schmit’s 
office. The prosecutor responded that the questioning dealt 
with Schmit’s possible motive and bias. The objection was 
overruled. A great deal of the testimony challenged by Owen on 
appeal had already been admitted into the record by the time 
defense counsel made this limited objection. Subsequent to the 
objection, more testimony, most notably the information about 
the January 12 meeting at DeCamp’s home, was admitted 
without a specific objection on the grounds set forth on appeal. 
Therefore, this assignment of error was not properly preserved 
in the record, and we refuse to consider it. 


13. MISCONDUCT DURING JURY DELIBERATIONS 
Assignment of error: The court erred in refusing to grant 
Owen’s motion for new trial based on misconduct by the judge 
and jury during jury deliberations. 
We refer the reader to the facts in § 1(5)(b) for a review of the 
allegations concerning misconduct by the judge and jury during 
jury deliberations. 
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(a) Further Instruction to Jury 

One of the juror affidavits alleged that the trial judge entered 
the jury room at the conclusion of the first day of deliberations 
and gave the following response to a juror’s question about the 
meaning of the term “reasonable doubt”: “[W]hat is a 
reasonable doubt is to be left up to each individual juror.” If the 
allegation is true, the trial judge gave what could be construed 
as a further instruction on reasonable doubt without putting the 
further instruction in writing. Once the jury has commenced 
deliberation, no oral explanation of any instruction is allowed. 
See Neb. Rev. Stat. § 25-1115 (Reissue 1989). Any instruction 
given to the jury by the court and not reduced to writing 
constitutes error and is “sufficient cause for the reversal of the 
judgment rendered” in the trial court. Jd. Furthermore, the 
alleged instruction was given without notice to the parties or 
their counsel, which would constitute error under Neb. Rev. 
Stat. § 25-1116 (Reissue 1989). If during deliberations jurors 
“desire to be informed as to any part of the law arising in the 
case, they may request the officer to conduct them to the court 
where the information upon the point of law shall be given... 
in the presence of or after notice to the parties or their counsel.” 
§ 25-1116. When it becomes necessary for the court to give 
further instruction to the jury while it is deliberating, the proper 
practice is to call the jury into open court and to give any 
additional instructions in writing in the presence of the parties 
or their counsel. Nebraska Depository Inst. Guar. Corp. v. 
Stastny, 243 Neb. 36, 497 N.W.2d 657 (1993). 

Violations of the procedural guidelines of §§ 25-1115 and 
25-1116 do not result in an automatic reversal of judgment and 
order for a new trial. After a jury has retired to deliberate, it is 
error to give an instruction to the jury out of the presence of the 
parties or their counsel, but if it clearly appears that prejudice 
did not flow therefrom, such error is not grounds for reversal. 
See In re Estate of Corbett, 211 Neb. 335, 318 N.W.2d 720 
(1982). In order for a new trial to be granted on the basis of 
improper communication between judge and jury, it must be 
shown that a substantial right of the defendant was adversely 
affected and that the defendant was prejudiced thereby. See 
State v. Mahlin, 236 Neb. 818, 464 N.W.2d 312 (1991). In 
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Mahlin, the Supreme Court quoted its own rule from Strate v. 

White, 191 Neb. 772, 217 N.W.2d 916 (1974): 
“There is reversible error if the record affirmatively shows 
that defendant has been prejudiced by private 
communication between the trial court and jurors, and a 
new trial should be granted where the record is silent as to 
a possibility of prejudice, although reversal is not required 
if the record affirmatively shows communication had no 
tendency to influence the verdict.” 

Mahlin, 236 Neb. at 823,464 N.W.2d at 316. 

Improper communication between judge and jury is not per 
se prejudicial error, but the State bears the burden of disproving 
prejudice if a criminal defendant shows that there was improper 
communication between judge and jury. See Simants v. State, 
202 Neb. 828, 277 N.W.2d 217 (1979) (holding that if in a 
criminal case improper communication between a juror and a 
nonjuror is shown, arebuttable presumption of prejudice arises 
and the burden is on the State to prove that the communication 
was not prejudicial). 

In Mahlin, the Supreme Court affirmed the trial court’s 
denial of the defendant’s motion for new trial because “the 
defendant presented no direct evidence that a communication 
in fact occurred and, apparently, made no effort to ascertain 
the facts by questioning court personnel or members of the 
jury.” Mahlin, 236 Neb. at 823-24, 464 N.W.2d at 316. In the 
case at bar, Owen presented direct evidence, in the form of a 
juror affidavit, of an alleged improper communication. 

We do not have sufficient information to render an appellate 
decision on this matter. We cannot find reversible error on the 
record before us because the record does not affirmatively 
show whether an additional oral instruction on reasonable 
doubt was given, not to mention whether it was prejudicial to 
Owen. Yet, we cannot ignore the fact that the juror affidavit 
presented by Owen raises the possibility of an improper 
communication that could have prejudiced Owen’s substantial 
right to a fair trial. If a further instruction on reasonable doubt 
was given, Owen should have been notified so that a proper 
objection could have been raised had Owen believed that the 
State’s burden of proof was not being defined properly by the 


1098 1 NEBRASKA APPELLATE REPORTS 


court. 

A motion requesting a judge to recuse himself on the grounds 
of bias or prejudice is addressed to the discretion of the judge, 
and an order overruling such a motion will be affirmed on 
appeal unless the record establishes bias or prejudice as a matter 
of law. State v. Shepard, 239 Neb. 639, 477 N.W.2d 567 (1991). 
The record reflects five instances during the hearing of the 
motion for new trial where defense counsel moved for the trial 
judge to recuse himself and allow another judge to preside over 
an evidentiary hearing to resolve the issue of an alleged 
improper further instruction on reasonable doubt. The trial 
judge denied the allegation in the affidavit that he provided a 
further, spontaneous instruction on reasonable doubt, and he 
refused to recuse himself and allow an evidentiary hearing on 
this matter. We cannot resolve this matter until the trial judge 
testifies in the record as to what, if anything, he said in response 
to the jury’s inquiry about reasonable doubt. Therefore, we 
find that the judge’s decision not to recuse himself and allow an 
evidentiary hearing constituted an abuse of discretion because 
it deprived Owen of her substantial right to determine whether a 
further instruction on the State’s burden of proof had been 
given without her knowledge and, if so, whether such conduct 
was prejudicial. 


(b) Dictionary Definitions 

One of the juror affidavits stated that several jurors brought 
written dictionary definitions of the words “reasonable” and 
“doubt” into the jury room during deliberations and recited 
those definitions for the other jurors. 

A jury is not to consider any extraneous evidence in reaching 
its decision. See Priest v. McConnell, 219 Neb. 328, 363 N.W.2d 
173 (1985). In Priest, jurors deliberating in a wrongful death 
action consulted a dictionary for definitions of the terms 
“negligence,” “contributory,” and “preponderance,” and one 
of the jurors stated in a posttrial affidavit that the jury had 
relied on the dictionary definitions in determining the 
plaintiff’s burden of proof. The trial court had failed to 
properly instruct the jury on the terms for which the jurors 
sought dictionary definitions. The jury rendered a verdict in 
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favor of the defendant. The plaintiff’s motion for new trial 
based on jury misconduct was overruled, and the plaintiff 
appealed. Before announcing its holding, the Supreme Court 
noted that while the jury’s use of dictionary definitions 
constituted misconduct, only misconduct prejudicial to a 
party’s substantial rights justifies reversal of a judgment. The 
Supreme Court then reversed the judgment and remanded the 
cause for a new trial. The court found that the plaintiff might 
have been prejudiced by the combination of the failure of the 
trial court to properly instruct the jury on critical terms and the 
jury’s resort to dictionary definitions to fill in the blanks. 

The case before us differs from Priest in that the trial judge in 
the instant case did give a proper jury instruction on reasonable 
doubt. However, the possibility that the jury might have relied 
on dictionary definitions of the words “reasonable” and 
“doubt” in determining the State’s burden of proof raises a 
legitimate question of potential prejudice to Owen. 

On the matter of juror misconduct, the Nebraska Supreme 
Court has stated that 

[w]hen an allegation of misconduct is made, and is 
supported by a showing which tends to prove that serious 
misconduct occurred, the trial court should conduct an 
evidentiary hearing to determine whether the alleged 
misconduct actually occurred. If it occurred, the trial 
court must then determine whether it was prejudicial to 
the extent the defendant was denied a fair trial. If the trial 
court determines that the misconduct did not occur, or 
that it was not prejudicial, adequate findings should be 
made so that the determination may be reviewed. 
(Emphasis supplied.) State v. Steinmark, 201 Neb. 200, 204-05, 
266 N.W.2d 751, 754 (1978). See, also, State v. McDonald, 230 
Neb. 85, 430 N.W.2d 282 (1988). In Hunt v. Methodist Hosp., 
240 Neb. 838, 849, 485 N.W.2d 737, 745 (1992), the Supreme 
Court reiterated the requirement that whatever the outcome of 
the evidentiary hearing on alleged jury misconduct, the trial 
court “must make adequate findings so that the ruling may be 
reviewed.” 

On the issue of whether the alleged jury misconduct in 

connection with the dictionary definitions of the words 
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“reasonable” and “doubt” was prejudicial, the burden of proof 
rests with Owen. In order for a new trial to be granted because 
of juror misconduct, the party claiming the misconduct has the 
burden to show by clear and convincing evidence that prejudice 
has occurred. Hunt v. Methodist Hosp., supra; State v. 
Benitez, 1 Neb. App. 310, 493 N.W.2d 353 (1992). The subject 
matter of the complaining party’s offer of proof is carefully 
circumscribed by statute. Neb. Rev. Stat. § 27-606(2) (Reissue 
1989) prohibits a juror from testifying to the effect of evidence 
upon his or her mental processes or emotions during 
deliberations. See Loving v. Baker’s Supermarkets, 238 Neb. 
727, 472 N.W.2d 695 (1991). However, § 27-606(2) allows a 
juror to testify on the question of whether extraneous 
prejudicial information was improperly brought to the jury’s 
attention during deliberations. Loving v.  Baker’s 
Supermarkets, supra, Consequently, the party trying to prove 
’ prejudicial jury misconduct faces a paradox. Affidavits about 
exposure to extraneous prejudicial information are admissible 
under § 27-606(2), yet the rule precludes juror testimony to 
establish that the extraneous prejudicial information actually 
entered into the verdict. Loving v. Baker’s Supermarkets, 
supra. Therefore, the question of whether prejudice resulted 
from jury misconduct must be resolved by the trial court’s 
drawing reasonable inferences as to the effect of the extraneous 
information on an average juror. Jd. In making its 
determination, the trial court must apply the following test: 
(E]xtraneous material! or information considered by a jury 
may be deemed prejudicial without proof of actual 
prejudice if the material or information relates to an issue 
submitted to the jury and there is a reasonable possibility 
that the extraneous material or information affected the 
verdict to the detriment of a litigant. 
Id. at 737, 472 N.W.2d at 701. 

‘We face the same impediment to review on this issue that we 
faced in the matter of the alleged further jury instruction on 
reasonable doubt. We are unable to properly review the 
question of whether the jury’s alleged resort to dictionary 
definitions prejudiced Owen because the trial court neglected to 
conduct the type of evidentiary hearing that is required under 
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Nebraska law in a situation of this type. Owen made a showing, 
in the form of a juror affidavit, of potentially serious 
misconduct by the jury. Under Steinmark and McDonald, an 
evidentiary hearing should have been held. 


(c) Allen Charge 

Another of the juror affidavits stated that midway through 
the second day of deliberations the jury foreman sent word to 
the judge that the jury was deadlocked. According to the 
affiant, the judge replied orally through the bailiff that the 
jurors should continue deliberating because, given the length of 
the trial, it was too soon to abandon the effort to reach a 
verdict. ; 

A directive from the court to a deadlocked jury to keep 
deliberating is commonly called an “A/len charge.” See State v. 
Garza, 185 Neb. 445, 176 N.W.2d 664 (1970) (discussing the 
charge given to a deadlocked jury to continue deliberating in 
‘Allen v. United States, 164 U.S. 492, 17S. Ct. 154, 41 L. Ed. 
528 (1896)). If it is true that the judge delivered to the jury an 
Allen charge orally and without notice to the parties or their 
counsel, such a charge would have violated §§ 25-1115 and 
25-1116 and the State would bear the burden of proving that 
Owen was not prejudiced by the improper communication 
between judge and jury. See Simants v. State, 202 Neb. 828, 277 
N.W.2d 217 (1979). 

Although it proved to be unsupported by competent 
evidence, the allegation in Mahlin concerning improper 
communication between the judge and jury without the 
knowledge of either the prosecution or the defense is similar to 
the allegation made by Owen in the case before us. Defense 
counsel in Mahlin alleged that the jury had sent written 
statements and questions to the judge via the bailiff, including a 
statement that the jury could not reach a verdict on one of the 
counts against the defendant. Defense counsel went on to allege 
that the judge’s responses were conveyed to the jury verbally by 
the bailiff without notice to the parties at any time during the 
communication between judge and jury. According to Owen, 
we are confronted in this case with a similar scenario of alleged 
off-the-record communication between judge and jury. Owen’s 
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allegation is supported by an affidavit from a juror, which 
makes her allegation more meritorious than that made in 
Mahlin, where the allegation of improper communication was 
not supported by a juror affidavit, but, instead, was based 
solely on the affidavit of defense counsel.. 

As was the case with the alleged improper reasonable doubt 
instruction and the dictionary definitions, we are not able to 
engage in meaningful review of the misconduct alleged on 
appeal because the record does not contain adequate findings 
regarding the allegation of misconduct. The record does not 
include findings on the following questions: “Did the alleged 
misconduct occur?” and “If so, was it prejudicial to Owen?” 

We cannot ignore the juror affidavit alleging what might be 
construed as an off-the-record Allen charge. However, we are 
not prepared to accept the affidavit alone as uncontrovertible 
proof that such a charge was given. Even if such a charge was 
given in violation of §§ 25-1115 and 25-1116, we cannot 
determine whether the charge was prejudicial to Owen until we 
know exactly what the judge said to the jury in the alleged 
charge. If the charge to keep deliberating was given, we cannot 
tell from the record whether the charge rose to the level of a 
peremptory order directing an agreement, thereby invading the 
province of the jury and depriving Owen of her constitutional 
right to a decision by an impartial and uncoerced jury, or 
whether the charge, instead, was merely an innocuous 
explanation to the jurors that it was too early to settle for a hung 
jury because, given the length of the trial, they had not been 
deliberating very long. See State v. Garza, supra. See, also, 
Potard v. State, 140 Neb. 116, 299 N.W. 362 (1941). The 
allegation of an improper Allen charge was further reason why 
the trial judge should have recused himself from the hearing on 
the motion for new trial. Another judge should have been 
allowed to conduct an evidentiary hearing and make the 
necessary findings concerning the alleged improper charge to 
the jury. 


V. CONCLUSION 
We affirm the judgment of the trial court on all matters 
properly raised on appeal except Owen’s motion for new trial. 
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We express no opinion as to whether the alleged acts of 
misconduct in connection with jury deliberations occurred or, if 
they occurred, whether they were prejudicial to Owen. We 
simply point out that under Nebraska law, when allegations of 
serious misconduct affecting jury deliberations are supported 
by juror affidavits, those allegations may not be disposed of in 
summary fashion. 

We vacate the order of the trial court denying Owen’s motion 
for new trial and remand this cause to the trial court with 
directions that a judge other than the trial judge rule on the 
motion for new trial after conducting an evidentiary hearing on 
that portion of the motion alleging improprieties during jury 
deliberations by the jury and by the trial judge. 

We direct the judge presiding over the hearing on the motion 
for new trial to incorporate into the ruling on the motion his or 
her findings on the following issues: (1) whether dictionary 
definitions of the words “reasonable” and “doubt” were 
improperly brought to the jury’s attention during deliberations 
and, if so, whether the presentation of the definitions was 
prejudicial to Owen; (2) whether, without notice to the parties 
or their counsel and without doing so in writing, the judge gave 
an improper further instruction on reasonable doubt to the jury 
during deliberations and, if so, whether the instruction was 
prejudicial to Owen; and (3) whether, without notice to the 
parties or their counsel and without doing so in writing, the 
judge delivered an Allen charge directing the jurors to continue 
deliberating even though they appeared to be deadlocked and, 
if so, whether the charge was prejudicial to Owen. 

AFFIRMED IN PART, AND IN PART VACATED 
AND REMANDED WITH DIRECTIONS. 
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Summary Judgment. Summary judgment is to be granted only when the record 
discloses that there is no genuine issue as to any material fact or as to the ultimate 
inferences that may be drawn from those facts and that the moving party is 
entitled to judgment as a matter of law. 

Summary Judgment: Appeal and Error. When reviewing a motion for summary 
judgment, an appellate court views the evidence in a light most favorable to the 
party opposing the motion and gives that party the benefit of all reasonable 
inferences deducible from the evidence. 

Summary Judgment: Final Orders: Appeal and Error. Although the denial of a 
motion for summary judgment is not a final order and thus is not appealable, 
when adverse parties have each moved for summary judgment and the trial 
court has sustained one of the motions, an appellate court obtains jurisdiction 
over both of the motions and may determine the controversy which is the subject 
of those motions, making an order specifying the facts which appear without 
substantial controversy and directing such further proceedings as it deems just. 
Insurance: Contracts: Value of Goods. Reporting form insurance policies are 
designed to give owners of fluctuating inventories the opportunity to obtain full 
insurance coverage while adjusting their insurance premium in accordance with 
the changing value of the inventory reported. 

Insurance: Contracts: Value of Goods: Time. Reporting form insurance policies 
contain an honesty clause that requires the insured to send a report stating the 
value of the insured’s inventory at the end of each month. 

Insurance: Contracts: Value of Goods: Intent. An honesty clause embodies the - 
parties’ intent to prevent an insured from undervaluing his inventory and paying 
for coverage at a lower rate until the loss occurred, and then capriciously 
correcting the undervaluation after the loss. 

Insurance: Contracts. When a clause in an insurance policy can be fairly 
interpreted in more than one way, there is an ambiguity to be resolved by the 
court as a matter of law. 

. An ambiguity in an insurance contract must be construed 
against the insurer, and if a policy is fairly susceptible of two constructions and 
one affords coverage and the other does not, then the construction which 
affords coverage must be adopted. 

Insurance: Contracts: Time. Where an insurer has requested or acquiesced in the 
sending of premiums by mail, the payment is deemed to have been made at the 
time that it was deposited in the mail. If the insurer desires, it may avoid the 
application of this rule by clearly. specifying that payment will not be effective 
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when mailed, but that it must be delivered to the insurer’s office or post office 
box before taking effect. 
Appeal from the District Court for Scotts Bluff County: 
ALFRED J. KoRTUM, Judge. Affirmed. 


Ronald S. Depue, of McDermott & Depue, for appellant. 


Howard P. Olsen, Jr., and Robert G. Simmons, Jr., of 
Simmons, Olsen, Ediger & Selzer, P-C., for appellee. 


SIEVERS, Chief Judge, and HANNON and IRwINn, Judges. 


IRWIN, Judge. 
INTRODUCTION 

Appellee, Dalton Buick, Oldsmobile, Pontiac, Cadillac, Inc. 
(Dalton), brought this action regarding an insurance policy 
issued by appellant, Universal Underwriters Insurance 
Company (Universal), covering a portion of appellee’s motor 
vehicle inventory. The district court for Scotts Bluff County 
granted appellee’s motion for summary judgment. For the 
reasons set forth below, we affirm. 


FACTUAL BACKGROUND 
Dalton operates an automobile dealership in Scottsbluff, 
Nebraska. Universal insured a portion of Dalton’s motor 
vehicle inventory. The insurance policy required Dalton to 
report the value of its inventory within 15 days after the last day 
of each month. The policy’s “reporting provision” states as 
follows: 

YOU MUST REPORT - Within 15 days after the end of 
each calendar month, YOU must report the cost of all 
AUTOS owned by or consigned to YOU as of the last 
business day of that month. 

THE MOST WE WILL PAY - Regardless of the 
number of AUTOS insured, the most WE will pay for any 
one LOSS to COVERED AUTOS is the least of the 
following: 

(a) the total cost of all COVERED AUTOS; 

(b) with respect to COVERED AUTOS owned by or 
consigned to YOU, the percentage the last report of 
AUTO values (received by US prior to the LOSS) bears to 
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the cost of all such AUTOS that YOU should have 

reported. 

The insurance contract required that Universal receive a 
’ report of the value of Dalton’s insured property. Further, the 
contract provided that Universal’s liability for any loss to the 
insured property would be determined by the last report of 
value received by Universal, subject to maximum policy limits 
set out in the policy. These reporting clauses are sometimes 
referred to as “honesty clauses” or “value reporting clauses.” 

On May 14, 1991, Dalton mailed its premium check and 
inventory report for the month of April. During the evening of 
May 15, a hailstorm damaged Dalton’s vehicle inventory in the 
amount of $105,550. Universal asserts that it did not receive 
Dalton’s report until May 16, the day after the loss, and that 
under the above provision, the last report received prior to the 
loss was the report for the month ending March 31. 

The value of the total inventory reported on Dalton’s March 
report was 30 percent lower than the actual value of its 
inventory on the date of the loss. According to the policy, when 
Universal has not received a timely monthly report prior to the 
loss, its liability is limited to the percentage that the inventory 
value last reported bears to the actual inventory value on the 
date of the loss. Because the reported value for inventory on the 
March report was 70 percent of the value of Dalton’s inventory 
on the date of the loss, Universal paid Dalton 70 percent of its 
total loss, or $73,885. Dalton filed this action seeking $31,665, 
the remaining 30 percent that it alleges is due from Universal 
under the policy. The trial court granted Dalton’s motion for 
summary judgment, and Universal has brought this appeal. 


ASSIGNMENTS OF ERROR 

Universal alleges that the trial court erred in (1) granting 
Dalton’s motion for summary judgment, (2) failing to grant 
Universal’s motion for summary judgment, (3) failing to find 
that Dalton had received full payment under the insurance 
policy issued by Universal, and (4) failing to find that Universal 
received Dalton’s inventory reporting form after the hail loss 
had occurred. 
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STANDARD OF REVIEW 

Summary judgment is to be granted only when the record 
discloses that there is no genuine issue as to any material fact or 
as to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of 
law. Amco Ins. Co. v. Norton, 243 Neb. 444, 500 N.W.2d 542 
(1993). When reviewing a motion for summary judgment, an 
appellate court views the evidence in a light most favorable to 
the party opposing the motion and gives that party the benefit 
of all reasonable inferences deducible from the evidence. 
Nu-Dwarf Farms vy. Stratbucker Farms, 238 Neb. 395, 470 
N.W.2d 772 (1991). 

Although the denial of a motion for summary judgment is 
not a final order and thus is not appealable, when adverse 
parties have each moved for summary judgment and the trial 
court has sustained one of the motions, an appellate court 
obtains jurisdiction over both of the motions and may 
determine the controversy which is the subject of those 
motions, making an order specifying the facts which appear 
without substantial controversy and directing such further 
proceedings as it deems just. Id. 


ANALYSIS 

The issue presented by this case is one of first impression 
regarding the date that an insurance inventory reporting form 
becomes effective. The specific question here is whether the 
report of values for April 1991, which had been mailed prior to 
the loss, had been “received” by Universal, as required by the 
policy’s reporting provision. Universal is in agreement with 
Dalton that the report was mailed on May 14, 1 day before 
Dalton’s loss. 


Purpose of Reporting Form Policies. 

Reporting form insurance policies, like the one here at issue, 
are designed to give owners of fluctuating inventories the 
opportunity to obtain full insurance coverage while adjusting 
their insurance premium in accordance with the changing value 
of the inventory reported. See Jones Whsle. Co., Inc. v. 
General A. F. & L. Assur. Corp., Ltd., 370 F. Supp. 478 (W.D. 
Va. 1973), aff'd S08 F2d 838 (4th Cir. 1974). Reporting form 
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insurance policies contain an honesty clause that requires the 
insured to send a report stating the value of the insured’s 
inventory at the end of each month. The report also determines 
the amount of the premium that the insured is to pay each 
month. The honesty clause embodies the parties’ intent to 
“prevent an insured from undervaluing his inventory and 
paying for coverage at a lower rate until the loss occurred, and 
then capriciously correcting the undervaluation after the loss.” 
Jones Whsle. Co., Inc., 370 F. Supp. at 481. The function of the 
honesty clause is fully served when the report is mailed before 
the loss occurred, even though the report is not actually in the 
insurer’s office. 

The honesty clause contained in the insurance contract 
between Dalton and Universal stated that the report Universal 
would use in determining the amount of any particular loss 
would be “the last report of AUTO values (received by US prior 
to the LOSS).” (Emphasis supplied.) Universal claims that the 
term “received” cannot mean mailed by the insured, but must 
mean physically received at their office. The resolution of this 
case turns on the definition of “received” as it was intended by 
the parties to this contract. 


Ambiguity. 

This court has been unable to find any authoritative 
statement on the meaning of the term “receive” in the context 
of a value reporting clause. In interpreting the terms of an 
insurance contract, we follow the well-established rule that 
when the terms of the contract are clear, they are to be accorded 
their plain and ordinary meaning. Moreover, when a clause in 
an insurance policy can be fairly interpreted in more than one 
way, there is an ambiguity to be resolved by the court as a matter 
of law. Economy Preferred Ins. Co. v. Mass, 242 Neb. 842, 497 
N.W.2d 6 (1993); Thorell v. Union Ins. Co., 242 Neb. 57, 492 
N.W.2d 879 (1992). 

Ambiguity exists in an instrument when a word, phrase, or 
provision in the instrument has, or is susceptible of, at least two 
reasonable but conflicting interpretations or meanings. 
Schwindt v. Dynamic Air, Inc., 243 Neb. 600, 501 N.W.2d 297 
(1993); Metropolitan Life Ins. Co. v. Beaty, 242 Neb. 169, 493 
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N.W.2d 627 (1993). 

The term “receive” is not defined in Universal’s insurance 
policy. Other jurisdictions have differed in their interpretations 
of this term in the context of insurance policies. Compare 
Franklin y. Carpenter, 309 Minn. 419, 244 N.W.2d 492 (1976) 
(holding that deposit of check in the mail satisfied insurance 
company’s condition that the premium be “received” before 
reinstatement) with Reddick v. Globe Life and Acc. Ins. Co., 
575 So. 2d 207 (Fla. App. 1990), rev’d on other grounds 596 So. 
2d 435 (Fla. 1992) (holding that insured’s placement of payment 
in mail did not satisfy insurance company’s requirement that 
payment be “received” within 31 days of premium due date). 
The ambiguity of the term “received” is also evidenced by the 
fact that some insurance contracts qualify the term, apparently 
to clarify the parties’ intent. See, e.g., Butkovich v. Industrial 
Com’n, 690 P.2d 257 (Colo. App. 1984) (construing term in 
insurance policy reading “received at this office” to mean 
actual delivery at the home office); Kamikawa v. Keskinen, 44 
Wis. 2d 705, 707-08, 172 N.W.2d 24, 25 (1969) (construing 
insurance policy which explicitly stated that coverage was 
effective “ ‘upon receipt of the premium at the company’s 
home office and not at the time of mailing’ ” to require delivery 
of payment at insurance company’s home office). It should be 
reiterated that we have been unable to find any authority 
regarding the language “received by us” as it was used in the 
policy issued by Universal. 

An insurance policy must be construed the same as any other 
contract to give effect to the parties’ intentions at the time that 
contract was made. Amco Ins. Co. v. Norton, 243 Neb. 444, 
500 N.W.2d 542 (1993); Economy Preferred Ins. Co. v. Mass, 
supra, An ambiguity in an insurance contract “ ‘ “must be 
construed against the insurer and if a policy is fairly susceptible 
of two constructions and one affords coverage and the other 
does not then the construction which affords coverage must be 
adopted... .” ’ ” Central Waste Sys. v. Granite State Ins. Co., 
231 Neb. 640, 642, 437 N. W.2d 496, 498 (1989). 

As noted above, the purpose of the honesty clause is to 
prevent an insured from undervaluing his inventory and then 
correcting that valuation after the loss has occurred. The 
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parties to this appeal agree that Dalton mailed its report 1 day 
before the loss occurred. There is nothing in the record to 
suggest that the report submitted by Dalton is not true and 
accurate. Because Dalton had no control over the report after it 
was placed in the mail, there is no possibility that Dalton could 
have undervalued its inventory and then corrected the 
undervaluation after the loss. The purpose of the honesty 
clause, and the intent of the parties, is satisfied when the 
insured has mailed its report before the loss occurs. Therefore, 
if the term “received” is interpreted to mean placed in the mail, 
the intentions of the parties will be satisfied. 


Time of Receipt. 

A second purpose of the reporting provision is to determine 
the amount of premium owed by the insured. According to the 
insurance policy issued by Universal, the premium payment 
was to be mailed with the inventory report due from Dalton. 
Universal provided a premium calculation formula on its 
reporting forms so that Dalton could calculate the premium 
and remit it with the inventory report. Because the report of 
values is connected to the premium payment in reporting form 
insurance, authority regarding the effect of the mailing of 
premiums provides this court with some guidance on the effect 
of mailing a report of values provided by Universal. 

Where the insurer has requested or acquiesced in the sending 
of premiums by mail, the payment is deemed to have been made 
at the time that it was deposited in the mail. Tayloe v. 
Merchants’ Fire Insurance Co., 50 U.S. (9 How.) 390, 13 L. Ed. 
187 (1850); Clarke v. American Concept Ins. Co., 758 P.2d 470 
(Utah App. 1988); American Cas. Co. of Reading v. Conn, 741 
S.W.2d 536 (Tex. Civ. App. 1987); 6 George J. Couch, 
Cyclopedia of Insurance Law § 31:106 (rev. 2d ed. 1985). The 
justification for this rule is rooted in the notion that the insurer 
should not be allowed to avoid liability simply because the 
postal service failed to act with promptness or efficiency. 
Hartford Life & Annuity Ins. Co. v. Eastman, 54 Neb. 90, 74 
N.W. 394 (1898). Under this “deposit-payment” rule, it is 
immaterial that the loss is sustained after the premium is mailed 
yet before the payment arrives at the insurer’s office. Couch, 
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supra, § 31:108. It is also well recognized that the insurance 
contract may, if the insurer desires, avoid the application of this 
rule by clearly specifying that payment will not be effective 
when mailed, but that it must be delivered to the insurer’s office 
or post office box before taking effect. Clarke v. American 
Concept Ins. Co., supra; Kamikawa v. Keskinen, 44 Wis. 2d 
705, 172 N.W.2d 24 (1969); Couch, supra, § 31:110. 

This court can find no reason why the deposit-payment rule 

should not also govern the time that the report of inventory 
value became effective in this case. In fact, a finding that the 
report is effective when mailed is consistent with Nebraska law 
regarding the effect of mailing an acceptance to an offer, 
otherwise known as the deposit-acceptance rule. In Panhandle 
Rehabilitation Center, Inc. v. Larson, 205 Neb. 605, 288 
N.W.2d 743 (1980), the court stated that when an offeror 
authorizes the transmission of acceptance by mail, the 
acceptance “ ‘is operative and completes the contract as soon 
as put out of the offeree’s possession . . . unless the offer 
otherwise provides.’ ” Id. at 608, 288 N.W.2d at 745 (quoting 
Anderson v. Stewart, 149 Neb. 660, 32 N.W.2d 140 (1948)). The 
deposit-acceptance rule is based on the concept that because the 
offeror expressly or impliedly authorized acceptance via mail, 
the risk of delay or loss is on the offeror. Corcoran v. Leon’s, 
Inc., 126 Neb. 149, 252 N.W. 819 (1934); 17 C.J.S. Contracts 
§ 52 (1963). 

In this case, Universal provided Dalton with a post office box 
number in Omaha, Nebraska, to which reports and premiums 
were to be mailed, and Universal had accepted previous reports 
from Dalton via mail. Universal, thus, impliedly requested 
Dalton to send its reports via mail, or at a minimum acquiesced 
in Dalton’s doing so. 

We believe that an application of principles underlying the 
deposit-payment rule and the deposit-acceptance rule would 
best comport with the parties’ intentions in this case. Just as 
these rules provide that the offeror may avoid the application of 
the rule by so providing in the offer, Universal, as drafter of the 
policy, could have made it clear that an inventory report would 
not be effective when mailed, but would only be effective when 
it reached Universal’s office or post office box in Omaha. 
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Universal cites Moultrie Intern. v. Universal Underwriters 
Ins. Co., 545 F.2d 543 (Sth Cir. 1977), reh’g denied, 549 E2d 
203, and Reilly-Benton Co. v. Liberty Mutual Insurance Corp., 
260 So. 2d 797 (La. App. 1972), aff’d 278 So. 2d 24 (La. 1973), 
as support for its position that a report must be delivered to the 
insurer’s office before it will be effective. However, in both 
Moultrie Intern. and Reilly-Benton Co. the insurance policy 
required the insured to “file” a report with the insured before 
the loss. In addition, there was a factual dispute in Moultrie 
Intern. over whether the report was mailed before or after the 
loss, and there was no postmark preserved to determine when 
the report was mailed by the insured. However, in this case the 
parties do not dispute that Dalton mailed its report on the day 
before the loss occurred. 


CONCLUSION 

The purpose of the honesty clause in the insurance contract 
between Universal and Dalton was to prevent Dalton from 
underreporting the value of its inventory and then altering its 
report after a loss occurred. Both parties have stated in their 
briefs that Dalton mailed the report of its inventory values on 
May 14, 1991. Thus, it was impossible for Dalton to 
meretriciously alter that report after the hailstorm occurred on 
the evening of May 15. Because the policy did not clearly reveal 
that a report of inventory values was to be effective only when it 
actually arrived at Universal’s office, and not when placed in 
the mail by Dalton, the report must be deemed effective when 
placed in the mail on May 14. This result best represents the 
parties’ intent with regard to the honesty clause in the contract. 

Therefore, the order of the district court is affirmed. 

AFFIRMED. 
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ARTHUR VOGEL, APPELLEE, V. RUTH ANN BARTELSETAL., 
APPELLEES, AND OTOE Counry, NEBRASKA, APPELLANT. 
510N.W.2d 529 


Filed August 10,1993. No. A-91-1245. 


1. Appeal and Error. An appellate court will consider only those errors assigned 
and discussed in the brief of one claiming that prejudicial error has occurred. 

2. Records: Appeal and Error. It is incumbent upon the party appealing to present 
a record which supports the errors assigned; absent such a record, as a general 
tule, the decision of the lower court is to be affirmed. 

3. Actions: Quiet Title: Adverse Possession. A person claiming title through 
adverse possession may maintain an action to quiet title. 

4. Actions: Quiet Title: Equity. An action to quiet title is a suit in equity, which is 
tried to the court without ajury. 

5. Actions: Quiet Title: Equity: Appeal and Error. An action to quiet title is an 
action in equity and is reviewed de novo by the appellate court. 

6. Actions: Quiet Title: Proof. In an action to quiet title, the plaintiff has the 
burden of proof and must recover upon the strength of his title. 

7, Adverse Possession. In determining the rights of an adverse owner, the entry and 
possession of his tenant, expressly authorized to act, is the entry and possession 
of the owner. 

. The sufficiency of the possession in an adverse possession case depends 

upon the character of the land and the use that may reasonably be made of it. 

9. Actions: Quiet Title: Proof. In an action to quiet title, once the plaintiff has 
proven possession and title, the burden of proof shifts to the defendant to 
disprove that possession. 

10. Adverse Possession: States. No title can be acquired against a state by adverse 

possession. 

11. Counties: Municipal Corporations: Agents. It is well established that a county is 

not a municipal corporation and that a county acts as an agent of the state. 


Appeal from the District Court for Otoe County: RONALDE. 
REAGAN, Judge. Affirmed. 


Douglas Wilken, Deputy Otoe County Attorney, for 
appellant. 


Richard H. Hoch, of Hoch & Steinheider, for appellee Vogel. 
SIEVERS, Chief Judge, and IRwinand WRIGHT, Judges. 


IRWIN, Judge. 
I. INTRODUCTION 
This is a suit to quiet title to a tract of river bottom farmland 
located on the east side of the Missouri River. Appellee Arthur 
Vogel testified that his father purchased the property in 1928 
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under a Missouri description. The Vogel family moved onto the 
property in 1929 or 1930. Vogel and his father cleared the 
property and subsequently farmed it. Vogel began operating the 
farm without his father’s assistance in “1952 [or] 53.” Vogel 
then purchased the land from his father via a Missouri deed. 
Vogel or his father has farmed the property since the land was 
cleared, with the exception of 1983 and 1984, when a tenant 
farmer farmed the property. Vogel also claims the land by 
adverse possession. 

A procedural note is in order at this juncture. Appellant, 
Otoe County, Nebraska, timely and properly perfected its 
appeal to this court. Appellees Jack R. Wicker and Charles D. 
Hahn also filed a notice of appeal, but have failed to present the 
court with briefs or appear at oral arguments. Since no briefs 
were filed, no errors have been assigned or discussed by Wicker 
and Hahn. Therefore, we affirm the order of the district court 
as regards these two individuals because this court will consider 
only those errors assigned and discussed in the brief of one 
claiming that prejudicial error has occurred. See State v. 
Melton, 239 Neb. 576, 477 N.W.2d 154 (1991). 

We are now left with appellant, Otoe County. Otoe County, 
in its cross-petition, claimed title to “Lots 2, 3, 7, 5, and 6 in the 
North half of Section 29, in the Southwest Quarter, Township 7, 
Range 15, Otoe County, Nebraska,” by virtue of a sheriff’s 
deed. Otoe County also pled that Vogel’s action in adverse 
possession cannot be maintained against Otoe County due to 
Neb. Rev. Stat. § 25-202 (Reissue 1989). This point will be 
discussed below. 

In its order, the trial court found in favor of Vogel, quieted 
title to the property in Vogel, and by implication dismissed the 
cross-petition of Otoe County. 


11. ASSIGNMENTS OF ERROR 
Otoe County assigns three errors, which may be summarized 
as follows: The first is that the trial court’s determination 
quieting title to the property claimed by Otoe County is error 
because Vogel cannot maintain an action in adverse possession 
against a county. The second assigned error is that the trial court 
was incorrect 
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in finding that Winkler vs. Bartels, et al., Case Number 
35-35 found in the records of the District Court of Otoe 
County, Nebraska, are [sic] dispositive of this cause of 
action [because] Otoe County, Nebraska, did not receive 
notice of the hearing date in the matter of Winkler vs. 
Bartels, et al., did not appear at the hearing or present 
evidence in the matter. 


III. ANALYSIS 


1. DEFICIENT RECORD 

The second assigned error fails for the reason that no 
transcript or bill of exceptions is before us concerning the case 
entitled “Winkler vs. Bartels, et al.” “ ‘It is incumbent upon 
the party appealing to present a record which supports the 
errors assigned; absent such a record, as a general rule, the 
decision of the lower court is to be affirmed.’ ” State v. Back, 
241 Neb. 301, 306, 488 N.W.2d 26, 31 (1992) (quoting Jn re 
Interest of R.R., 239 Neb. 250, 475 N.W.2d 518 (1991)). 

The record before us sheds no light on whether Otoe County 
received notice on this collateral case or whether Otoe County 
appeared at the hearing. Therefore, this assigned error is 
without merit. 


2. QUIETING TITLE 

Otoe County next claims the lower court erred in quieting 
title in favor of Vogel. In analyzing this assertion, we must 
determine if Vogel carried his burden of proof regarding a quiet 
title action based on adverse possession and whether appellant, 
Otoe County, established that it has title to the property it 
claims. A person claiming title through adverse possession may 
maintain an action to quiet title. Mack v. Luebben, 215 Neb. 
832, 341 N.W.2d 335 (1983). See Neb. Rev. Stat. § 25-21,112 
(Reissue 1989). An action to quiet title is a suit in equity, which is 
tried to the court without a jury. See Neb. Rev. Stat. 
§ 25-21,120 (Reissue 1989). An action to quiet title is an action 
in equity and is reviewed de novo by the appellate court. 
Wahrman v. Wahrman, 243 Neb. 673, 502 N.W.2d 95 (1993). In 
an action to quiet title, the plaintiff has the burden of proof and 
must recover upon the strength of his title. Jones v. Schmidt, 
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170 Neb. 351, 102 N. W.2d 640 (1960). 

Vogel’s evidence consisted of testimony from himself, 
Ronald A. Hazard, Alma Winkler, and Ernest Nennemann and 
of exhibits. 

Vogel’s testimony consisted of his recounting the history of 
the land within his family, as mentioned above. Additionally, 
Vogel testified that he had paid taxes on the property to 
Atchison County, Missouri, and had set aside this land in a 
federal crop program. 

Vogel had the property surveyed by Hazard, the Otoe 
County land surveyor, to obtain a legal description under the 
Nebraska chain of title for the property he occupied. Hazard 
testified that he went to the property, observed what was being 
farmed by Vogel, and provided a legal description for that 
property. 

Vogel’s testimony was supported by the testimony of 
Winkler, an 83-year-old neighbor who moved to the property 
adjacent to Vogel’s in 1928. She had observed the Vogels clear 
the land and testified that Vogel and his father have farmed it. 

Nennemann testified that he has been acquainted with the 
Vogel property since 1950 and that he bought a farm in the 
vicinity of Vogel’s farm in 1955. Nennemann did aerial spraying 
in the area beginning in 1950, and Vogel had hired Nennemann 
to spray his land. Also, Nennemann was on the local levee 
board and was acquainted with Vogel and the other area 
landowners. 

The irregular tract of farmland which Vogel claims contains 
several lots which Otoe County claims ownership of by virtue of 
a sheriff’s deed. The lots represent only a portion of the 
farmland claimed by Vogel. 

The only evidence offered by Otoe County was exhibits 10 
and 12. Notestimony was offered. Exhibit 10 is a certified copy 
of a 1974 sheriff’s deed in which Otoe County is shown as 
grantee to “Lots Two (2), Three (3), Five (5), Six (6) and Seven 
(7), in the North Half (N 1/2) of the Southwest Quarter (SW 
1/4) of Section Twenty-Nine (29), Township Seven (7), Range 
Fifteen (15), Otoe County, Nebraska.” , 

Exhibit 12 is a certified copy of the filings in the office of the 
register of deeds, which filings relate to Section 29 in the 
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Nebraska description and include the sheriff’s deed. Otoe 
County presented no plat, field notes, or other evidence which 
would tell a person where this real estate is located or what its 
dimensions are. 

The testimony of the county land surveyor established the 
legal description of the property occupied by Vogel. This legal 
description was contained in exhibit 1 and was the source of the 
description of the property in Vogel’s amended petition. A 
claim of title to land by adverse possession must be proved by 
actual, open, exclusive, and continuous possession under a 
claim of ownership for the statutory period of 10 years. Vrana 
v. Stuart, 169 Neb. 430, 99 N.W.2d 770 (1959). In determining 
the rights of an adverse owner, the entry and possession of his 
tenant, expressly authorized to act, is the entry and possession 
of the owner. Weiss v. Meyer, 208 Neb. 429, 303 N.W.2d 765 
(1981). The sufficiency of the possession in an adverse 
possession case depends upon the character of the land and the 
use that may reasonably be made of it. Young v. Lacy, 221 Neb. 
$11, 378 N.W.2d 192 (1985). Vogel satisfied the above 
requirements to prove adverse possession. After Vogel met his 
burden of proof, the burden of proof shifted to Otoe County to 
disprove that possession. See Shine v. State, 458 N.W.2d 864 
(lowa App. 1990). It was also necessary for Otoe County to 
prove its title to these lots if it hoped to prevail on its 
cross-petition. 


3. OTOE COUNTY TITLE 

This quiet title appeal is factually unique because it involves a 
county. The law seems clear, as correctly asserted by appellant, 
that no title can be acquired against a state by adverse 
possession. See, State v. Cheyenne County, 123 Neb. 1, 241 
N.W. 747 (1932); Zopping v. Cohn, 71 Neb. 559, 99 N.W. 372 
(1904). It is equally well established that a county is not a 
municipal corporation and that a county acts as an agent of the 
state. Seward County Board of Commissioners v. City of 
Seward, 196 Neb. 266, 242 N.W.2d 849 (1976). Since the county 
is an agent of the state and since a party cannot adversely 
possess property of the state, if Otoe County possesses title to 
the property it claims, the property cannot be adversely 
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possessed by Vogel. However, if Otoe County does not hold title 
to the claimed property, Vogel would possess title to the 
property by adverse possession. 

The irregular tract of property claimed by Vogel contains the 
lots that Otoe County claims title to. These rural lots are subject 
to the provisions of Neb. Rev. Stat. § 23-304 et seq. (Reissue 
1991) regarding irregular tracts of land. 

Section 23-307 provides that if certain requirements are met, 
an irregular tract or lot of land, other than a governmental 
subdivision, may legally be described by number, section, town, 
and range for revenue purposes, as well as any other purpose. 
This would include situations where a county would assess taxes 
on property for the purpose of raising revenue. However, in 
order to refer to these tracts merely by lot number, section, 
township, and range, for the purpose of convenient assessment 
of taxes and other purposes, there must first be compliance with 
§§ 23-304 through 23-307. See City of Scottsbluff v. Kennedy, 
141 Neb. 728, 4N.W.2d 878 (1942). 

Section 23-304 states: 

It shall be the duty of the county board of each 
organized county in the State of Nebraska to cause to be 
surveyed, by a competent surveyor, all irregular 
subdivided tracts or lots of land, other than regular 
government subdivisions, and cause the same to be platted 
on a scale of not less than ten inches to the mile; Provided, 
however, where any county has in its possession the correct 

_field notes of any such tract or lot of land, a new survey 
shall not be necessary, but such tracts may be mapped 
from such field notes. 

Section 23-305 provides: 

The board shall cause duplicate maps to be made, on 
which said tracts or lots of land shall be accurately 
described by lines and numbered from one up to the 
highest number of such tracts in each section, which 
numbers together with the number of the section, town 
and range, shall be distinctly marked. One of said maps 
shall be conspicuously hung in the office of the county 
clerk and the other in the office of the county treasurer. 

There are also filing requirements regarding these irregular 
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tracts or lots. Section 23-306 requires: 
The board shall also cause to be entered in duplicate, in 
suitable books to be provided for that purpose, the field 
notes of all such tracts of land within their respective 
counties, wherein shall be described each tract according 
to survey, and each tract shall be therein numbered to 
correspond with its number on the maps. One of such 
books of field notes shall be filed in the office of the 
county clerk, and the other in the office of the county 
treasurer. 
Otoe County claims that it holds title to “lots 2, 3,7, 5, and 6 
in the North half of Section 29, in the Southwest Quarter, 
Township 7, Range 15, Otoe County, Nebraska,” by virtue of a 
sheriff’s deed. This situation is similar to that in City of 
Scottsbluff v. Kennedy, supra. \n that case, the record showed 
that 
the register of deeds has in his office an Irregular Tracts 
Book Record which was compiled by the county surveyor 
by authorization of the county commissioners. In this 
record is a plat showing tax lot 17 and a description of it as 
described in the government survey, less tax lot 17 B which 
is that part used as a street and is described therein by 
metes and bounds. 

Id. at 733, 4 N.W.2d at 881. The court in City of Scottsbluff 

went on to state, “We think this meets all requirements for 

describing irregular tracts... .” Id. 

In the case before us, Otoe County made no showing on the 
record that maps and books of field notes exist, as required by 
the statutes pertaining to irregular tracts of land. Otoe County 
did not meet its burden of proof that it held title to the property 
it claimed in its cross-petition. Otoe County made no showing 
of the location or size of the lots it claimed. To prove title 
regarding lots numbered for taxation purposes because they are 
irregular, an owner must present evidence of the survey maps 
and books of field notes required by statute. 

The fact that there is a disagreement as to whether the 
property discussed herein is in Nebraska or Missouri is of no 
consequence in the instant case. See Nennemann v. Rebuck, 
242 Neb. 604, 496 N.W.2d 467 (1993). 
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IV. CONCLUSION 
The district court’s order is affirmed, since Vogel proved that 
he is and has adversely possessed the property for more than 10 
years. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. DANIEL ORLIN HIRSCH, SR., 
APPELLANT. 
510N.W.2d 534 


Filed August 10,1993. No. A-92-611. 


1. Criminal Law: Proof: Limitations of Actions. In a criminal! case, an essential 
element of any crime is proof by the State that the crime was committed within 
the applicable limitations period. 

2. Criminal Law: Limitations of Actions. In a criminal case, the statute of 
limitations should be liberally construed in favor of the defendant. 

3. Statutes: Legislature: Intent. A legislative act operates only prospectively and 
not retrospectively unless the legislative intent and purpose that it should operate 
retrospectively is clearly disclosed. 

4. Limitations of Actions: Legislature. While the Legislature has the power to 
enact retroactive changes in a statute of limitations, it cannot remove a bar or 
limitation which has already become complete. 


Appeal from the District Court for Douglas County: 


STEPHEN A. Davis, Judge. Reversed in part, and in part vacated 
and remanded with directions. 


Glenn A. Shapiro, of Gallup & Schaefer, for appellant. 


Don Stenberg, Attorney General, and Kenneth W. Payne for 
appellee. 


CONNOLLY, HANNON, and MILLER-LERMAN, Judges. 


CONNOLLY, Judge. 

This appeal arises from the conviction of the appellant, 
Daniel Orlin Hirsch, Sr., for first degree sexual assault on a 
child. The trial court overruled Hirsch’s demurrer alleging that 
the prosecution was barred by the applicable statute of 
limitations. We reverse in part, and in part vacate and remand 
with directions. 
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FACTS 

On February 27, 1991, the State filed an information directly 
in district court charging Hirsch with first degree sexual assault 
on a child, pursuant to Neb. Rev. Stat. § 28-319(1)(c) (Reissue 
1989). The information alleged that Hirsch had sexually 
assaulted his daughter on or about August 25 through 
December 31, 1986, during which time period the statute of 
limitations in effect for first degree sexual assault was 3 years. 
See Neb. Rev. Stat. § 29-110 (Reissue 1985). Hirsch filed a 
demurrer pursuant to Neb. Rev. Stat. § 29-1810 (Reissue 1989) 
on grounds that the prosecution was “barred by the provisions 
of Section 29-110 of the Nebraska Statutes as Revised.” The 
demurrer was overruled, Hirsch pled not guilty, and the case 
was tried to a jury. Hirsch was found guilty as charged and was 
sentenced to a prison term of 5 to7 years. 


ASSIGNMENTS OF ERROR 
We reach only one of Hirsch’s assignments of error, as it is 
dispositive of this appeal. Hirsch argues that the trial court 
erred in overruling the demurrer and taking jurisdiction of the 
case, because the applicable statute of limitations had run. 


STANDARD OF REVIEW 

When a jurisdictional question does not involve a factual 
dispute, determination of the jurisdictional question is a matter 
of law. Williams v. Gould, Inc. , 232 Neb. 862, 443 N.W.2d 577 
(1989). Statutory interpretation is a matter of law on which an 
appellate court must reach a conclusion independent of that of 
the trial court. In re Estate of Watkins, 243 Neb. 583, 501 
N.W.2d 292 (1993). 


ANALYSIS 

At the time Hirsch allegedly committed the sexual assault, 
from August 25 through December 31, 1986, the crime of first 
degree sexual assault was subject to a 3-year statute of 
limitations period. See § 29-110 (Reissue 1985). In 1989, the 
Nebraska Legislature amended § 29-110 and changed the 
limitations period for first degree sexual assault to 5 years. See 
§ 29-110 (Reissue 1989). The 5-year limitations period became 
effective August 25, 1989. There was no language in the 
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.amended version of § 29-110 indicating that the 5-year 
limitations period should be applied retroactively. 

The question presented is whether the enactment of the 
5-year limitations period in 1989 effectively extended the statute 
of limitations for sexual assaults committed before the 5-year 
limitations period took effect. We have not found Nebraska 
case law directly on point. Some jurisdictions have found that 
despite the absence of language calling for retroactive 
application, an amended criminal statute of limitations may be 
applied to acts committed prior to the effective date of the 
amendment, so long as the crime charged is not time barred. 
See, State v. Johnson, 158 Vt. 344, 612 A.2d 1114 (1992); 
Gallardo v. State, 768 S.W.2d 875 (Tex. Crim. App. 1989); State 
v. Creekpaum, 753 P.2d 1139 (Alaska 1988); State v. Hodgson, 
108 Wash. 2d 662, 740 P.2d 848 (1987); People v. Whitesell, 729 
P.2d 985 (Colo. 1986). Many of the courts favoring this 
approach have done so on grounds that statutes of limitations 
are procedural in nature and do not raise ex post facto 
concerns. See, People v Russo, 439 Mich. 584, 487 N.W.2d 698 
(1992); State v. Casaretto, 818 S.W.2d 313 (Mo. App. 1991); 
People v Chesebro, 185 Mich. App. 412, 463 N.W.2d 134 
(1990); State v. Noah, 246 Kan. 291, 788 P.2d 257 (1990); 
People v. Sweet, 207 Cal. App. 3d 78, 254 Cal. Rptr. 567 (1989); 
Commonwealth v. Bargeron, 402 Mass. 589, 524 N.E.2d 829 
(1988); Holland v. Dist. Court, Douglas Cty., Colo., 831 F.2d 
940 (10th Cir. 1987). Other jurisdictions have rejected the 
proposition that statutes of limitations are merely procedural in 
nature and, instead, have held that the retroactive application 
of an amended criminal statute of limitations raises ex post 
facto concerns. Courts favoring this approach have held that 
an amended statute of limitations cannot be applied to an act 
committed prior to the effective date of the amended 
limitations period. See, Morgan v. State, 847S.W.2d 538 (Tenn. 
Crim. App. 1992); State v. Hersch, 445 N.W.2d 626 (N.D. 
1989); State v. Shamp, 422 N.W.2d 736 (Minn. App. 1988), 
rev'd on other grounds 427 N.W.2d 228 (Minn.); Kirby v. State, 
500 So. 2d 79 (Ala. Crim. App. 1986); State v. Merolla, 100 
Nev. 461, 686 P.2d 244 (1984). 

As indicated by the case law cited immediately above, there is 
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a split in the jurisdictions on this question. Criminal statutes of 
limitations are considered procedural in nature in Oklahoma, 
but that state also has a criminal statute which prohibits 
retroactive application of criminal procedure statutes unless 
otherwise specifically provided. See State v. Watkins, 837 P.2d 
477 (Okla. Crim. App. 1992). There have been conflicting 
rulings on this question within the same jurisdiction. See Com. 
v. Harvey, 374 Pa. Super. 289, 542 A.2d 1027 (1988) (when a 
new period of limitations is enacted before the prior period of 
limitations has expired, in the absence of language to the 
contrary, the period of time accruing under the prior statute of 
limitations shall be applied to calculation of the new period of 
limitations). But see Com. v. Atwood, 411 Pa. Super. 137, 601 
A.2d 277 (1991) (the statute of limitations in effect on the date 
the alleged fraud occurred is applicable, rather than the statute 
of limitations as it was subsequently amended). 

Abboud v. Lakeview, Inc., 223 Neb. 568, 391 N.W.2d 575 
(1986), is representative of a line of civil cases in which the 
Nebraska Supreme Court has held that statutes of limitations 
are procedural in nature. But cf. Knoell v. Huff, 224 Neb. 90, 
395 N.W.2d 749 (1986) (compliance with the statute of 
limitations of the Securities Act of 1933 is a substantive, rather 
than a procedural, matter). The court has also held that in both 
civil and criminal proceedings, the procedural rules applied are 
those in effect at the time of the proceeding and not those in 
effect when the particular act or violation was alleged to have 
taken place. See Pflasterer v. Omaha Nat. Bank, 201 Neb. 427, 
268 N.W.2d 104 (1978). In criminal cases, though, the court has 
stated that an essential element of any crime is proof by the 
State that the crime was committed within the applicable 
limitations period, State v. Nuss, 235 Neb. 107, 454 N.W.2d 482 
(1990), which suggests to us that statutes of limitations take on a. 
substantive character in criminal cases. The court has also 
stated that in a criminal case, the statute of limitations should 
be liberally construed in favor of the defendant. /d. Finally, it is 
well settled in Nebraska law that a legislative act operates only 
prospectively and not retrospectively unless the legislative 
intent and purpose that it should operate retrospectively is 
clearly disclosed. See, Young v. Dodge Cty. Bd. of Supervisors, 
242 Neb. 1, 493 N.W.2d 160 (1992); State v. Von Dorn, 234 
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Neb. 93, 449 N. W.2d 530 (1989). For these reasons, we believe 
Nebraska falls into the category of jurisdictions that do not 
permit the application of an amended criminal statute of 
limitations to an act committed prior to the effective date of the 
amended statute of limitations unless the amended version of 
the statute of limitations contains language calling for 
retroactive application. 

The amended version of § 29-110 took effect August 25, 
1989. First degree sexual assaults committed on or after that 
date were subject to the 5-year limitations period. However, 
because there was no clause in the amended version of § 29-110 
calling for retroactive application of the 5-year limitations 
period, offenses committed before August 25, 1989, remained 
subject to the 3-year limitations period. Thus, the offense 
allegedly committed by Hirsch was subject to the 3-year 
limitations period. That period had run more than 1 year before 
the State filed the information against Hirsch in February 1991. 

The State points out that the Legislature again amended 
§ 29-110 in 1990. At that time, the limitations period for first 
degree sexual assault was extended to 7 years, and the 
Legislature included a provision calling for the retroactive 
application of the 7-year limitations period. The changes 
became effective April 15, 1990. See § 29-110 (Cum. Supp. 
1992). While the Legislature has the power to enact retroactive 
changes in a statute of limitations, it cannot remove a bar or 
limitation which has already become complete. See Grand 
Island School Dist. #2 v. Celotex Corp., 203 Neb. 559, 279 
N.W.2d 603 (1979). The 1990 amendment of § 29-110 did not 
revive the opportunity to prosecute Hirsch, because in 1990 the 
prosecution of Hirsch was time barred. The limitation to the 
prosecution of Hirsch had become complete by the time the 
retroactive 7-year limitations period took effect in April 1990. 

We reverse the judgment of the trial court overruling Hirsch’s 
demurrer and vacate the judgment of conviction and the 
sentence entered in the trial court. We remand this cause to the 
trial court with directions to sustain the demurrer and dismiss 
the information. 

REVERSED IN PART, AND IN PART VACATED 
AND REMANDED WITH DIRECTIONS. 
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ENTERPRISE COMPANY, INC., A NEBRASKA CORPORATION, 
APPELLEE, V. AMERICOM CORPORATION, A NEBRASKA 
CORPORATION, APPELLANT. 
510N.W.2d 537 


Filed August 17, 1993. No. A-92-004. 


1. Final Orders: Appeal and Error. An order is final and appealable when the 
substantial rights of the parties to the action are determined, even though the 
cause is retained for the deter mination of matters incidental thereto. 

2. Leases: Notice: Waiver. A notice requirement in an option to extend or renew a 
lease is for the benefit of the lessor and can be waived by the lessor orally or by 
conduct. 

3. Landlord and Tenant: Leases: Notice: Intent. Where a tenant holds over and 
pays rent inan amount consistent with the terms of an option to extend or renew 
the lease, the landlord may treat the tenant as if the tenant has exercised the 
option regardless of whether the tenant complied with a provision in the lease 
requiring the tenant to timely notify the landlord of the tenant’s intention to 
exercise the option. 


Appeal from the District Court for Lancaster County: 
BERNARD J. MCGINN, Judge. Affirmed. 


Robert B. Creager, of Berry, Anderson, Creager & 
Wittstruck, P.C., for appellant. 


Larry V. Albers and, on brief, David A. Hecker, of Erickson 
& Sederstrom, P.C., for appellee. 


CONNOLLY, MILLER-LERMAN, and WRIGHT, Judges. 


CONNOLLY, Judge. 

This appeal arises from the trial court’s order granting a 
motion for partial summary judgment in favor of the appellee, 
Enterprise Company, Inc. (Enterprise), in its action for 
declaratory judgment against the appellant, Americom 
Corporation (Americom). Enterprise claimed that Americom 
had breached its commercial lease with Enterprise by vacating 
the premises 2 years prior to the expiration of the lease term 
and, therefore, was liable for the accruing rent and other 
expenses. The trial court agreed. We affirm. 


I. FACTS 
Enterprise and Americom entered into a written lease 
agreement for commercial office space. The lease ran from 
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April 1, 1987, to March 31, 1990. Americom was to pay rent in 
the amount of $1,873.33 per month. The lease included the 
following provision: “Lessee shall be further entitled to One 
(1), Three (3) year options [sic] to extend this Lease. Each 
option must be exercised in writing and delivered to Lessor no 
later than six (6) months prior to the end of the term then in 
effect.”” Under the terms of the lease, if Americom exercised the 
option, the monthly rent would increase to $1,967 in the fourth 
year, $1,996.50 in fifth year, and $2,026.44 in the sixth year. 
Additionally, Americom would be liable for monthly payments 
on the utilities, taxes, common area maintenance charges, and 
insurance. 

Americom paid all amounts due through the expiration of 
the initial lease term on March 31, 1990. It is undisputed that 
Americom never provided Enterprise with written notification 
of an intention to exercise the option to extend the lease, and 
Americom claimed it never intended to extend the lease for 
another 3 years. However, Americom continued in possession 
of the premises until March 31, 1991, and paid the increased 
monthly rent of $1,967, the amount of fourth-year rent 
established in the option provision, throughout the holdover 
period. Enterprise concluded that Americom had exercised the 
extension option and elected to consider Americom a tenant for 
the entire 3-year option period. 

Near the end of the fourth rental year, Americom notified 
Enterprise that it would vacate the premises at the conclusion of 
the fourth rental year on March 31, 1991. In a letter to 
Americom dated April 5, 1991, Enterprise declared that 
Americom was in default on the April 1991 rent of $1,996.50, 
the monthly rental amount for the fifth year pursuant to the 
extension option. Americom made no rental payments after 
March 31 and vacated the premises in early April. 

Enterprise filed a declaratory judgment action, asking the 
court to find Americom liable for breach of the lease and for 
damages accruing after Americom vacated the premises and 
ceased monthly payments. Such a procedure is permissible 
under Neb. Rev. Stat. § 25-21,156 (Reissue 1989) and 
Properties Inv. Group v. JBA, Inc. , 242 Neb. 439, 495 N.W.2d 
624 (1993). Apparently, Enterprise moved for partial summary 
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judgment on the issues of breach of the lease and damages 
already accrued, while Americom filed a cross-motion for 
summary judgment in its favor. Neither of the motions for 
summary judgment is included in the record. 

The trial court found that there were no genuine issues of 
material fact in the case and granted Enterprise’s motion for 
partial summary judgment. The court awarded Enterprise 
$12,200.97 for damages that had accrued from April | to July 
1, 1991, and retained jurisdiction of the case to determine 
future damages which might occur. Americom’s cross-motion 
for summary judgment was denied. 


II. ASSIGNMENTS OF ERROR 
We consolidate Americom’s assignments of error into the 
following: The trial court erred in granting Enterprise’s motion 
for partial summary judgment because Americom did not 
exercise the option to extend the lease by holding over and 
continuing to pay rent. 


III. STANDARD OF REVIEW 

We first note that the order granting partial summary 
judgment was a final, appealable order. See Properties Inv. 
Group v. JBA, Inc., supra (an order is final and appealable 
when the substantial rights of the parties to the action are 
determined, even though the cause is retained for the 
determination of matters incidental thereto). 

On appellate review of a summary judgment, the court views 
the evidence in the light most favorable to the party against 
whom the judgment is granted and gives such party the benefit 
of all reasonable inferences deducible from the evidence. Jd. 

Summary judgment is to be granted only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Id. 

Regarding a question of law, an appellate court has an 
obligation to reach a conclusion independent of that of the trial 
court. Nebraska Builders Prod. Co. v. Industrial Erectors, 239 
Neb. 744, 478 N. W.2d 257 (1992). 
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IV. ANALYSIS 

We agree with the trial court that there are no genuine issues 
of material fact in this case. Enterprise concedes that it was not 
notified by Americom in writing at least 6 months prior to the 
end of the original 3-year term of an intention by Americom to 
exercise the extension option. Enterprise argues that, as a 
matter of law, it was entitled to presume that Americom had 
manifested its intention to exercise the option by holding over 
and paying rent in an amount consistent with the terms of the 
option. 


1. NEBRASKA PRECEDENT 
Enterprise relies heavily on Kuhlman v. Lemp Brewing Co., 
87 Neb. 72, 126 N.W. 1083 (1910), the only Nebraska case 
pertinent to our review. In Kuh/man, the tenant had a lease for 
1 year, from May 1, 1906, to May 1, 1907, with an option to 
extend the lease for an additional 3-year period. The rent was 
$50 a month. Without giving the landlord notice of its intention 
before expiration ‘of the lease, the tenant held over for 
approximately 7 weeks beyond May 1, 1907, and then vacated 
the premises. It is not clear from the opinion whether the tenant 
paid rent for the period of time it held over. 
In an action by the landlord for rent payable after the 
expiration of the first year of the lease, the trial court gave the 
following jury instruction: 
“TW]here a tenant with the consent of his landlord, 
express or implied, holds over his term, the law presumes a 
continuation of the original tenancy for a like term and 
upon the same conditions, and you are instructed that the 
first term mentioned in the lease was one year, and if you 
find from the evidence that the defendant held over his 
term... then you are instructed that the defendant would 
be liable for rent at the rate of $50 a month for the year 
ending May 1, 1908.” 

Id. at 74, 126 N.W. at 1084. The jury ruled in favor of the 

landlord. 

It is not evident from the opinion why the trial court ignored 
the 3-year commitment in the extension option and instead 
presumed that a holdover would result in another 1-year 
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commitment. The opinion does not indicate the relief sought by 
the landlord. The landlord was the appellee; perhaps she did 
not seek rent for the entire 3-year extension. In any event, the 
Nebraska Supreme Court rejected the appellant’s argument 
that it had been a tenant at will. The court affirmed the 
judgment in favor of the landlord, holding that 
where a tenant under a written lease for one year, with the 
option of . . . again leasing the premises for one or more 
years, holds over without exercising his option, the 
landlord may, if he so desires, consider him a tenant for 
another year, and liable for the rent for that period at the 
rate fixed by the terms of the lease. 
Id. at 75, 126N.W. at 1084. 

Kuhiman is of limited value as we review the case at bar 
because in Kuh/iman, the court seems to have assumed, without 
deciding, that the tenant did not, by holding over, exercise the 
option to extend the lease for 3 years. The question we must 
decide is whether by holding over and paying increased rent, 
Americom exercised the option to extend its lease with 
Enterprise for 3 years. 


2. OTHER JURISDICTIONS 

Where a lease provides that the tenant may at his or her 
option have an extension for a specified time after the 
expiration of the term of the lease, the mere holding over after 
the expiration of the lease is generally held to constitute an 
election to hold for the extended term, particularly where the 
lease provides that the rent shall be increased in the event of an 
extension and the increased rent is paid and accepted. See 51C 
C.J.S. Landlord & Tenant § 77 (1968). Where a lessee who has 
the right to extend the lease on giving notice of such intention 
remains in possession without giving such notice, the lessor has 
the choice of treating the lessee as a trespasser or waiving the 
notice requirement and treating the lessee as holding by virtue 
of an extension of the lease. Jd. 

There is ample authority to support the proposition that a 
lessee may be found to have exercised an option to extend or 
renew a lease by holding over and continuing to pay rent. For a 
representative case, see Cusamano vy. Anthony M. DiLucia, 
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Inc., 281 Pa. Super. 8, 421 A.2d 1120 (1980). Americom places 
great emphasis on the fact that, according to the terms of its 
lease with Enterprise, an extension of the lease was contingent 
upon Americom providing Enterprise with timely written 
notice of an intention to exercise the option for extension, 
which Americom did not do. That fact is of no import, because 
a lessor is free to waive such a notice provision. See Perrotti v. 
Chiodo, 21 Conn. App. 288, 573 A.2d 342 (1990) (although a 
notice requirement in an option to renew a lease is a condition 
precedent to exercising the option, the requirement is for the 
benefit of the lessor and can be waived by the lessor orally or by 
conduct). See, also, Wolf v. Tastee Freez Corp., 172 Neb. 430, 
109 N.W.2d 733 (1961) (a lessor may waive the requirement in a 
lease of notice of renewal by lessee at or within a certain time). 
Furthermore, there are numerous cases supporting the 
proposition that a tenant may be found to have exercised an 
option to extend or renew a lease regardless of whether the 
tenant complied with a provision in the lease requiring the 
tenant to timely notify the landlord of the tenant’s intention to 
exercise the option. 

One such case, H. H. Rosin Co. v. Chavin, 257 A.2d 228 
(Del. 1969), is analogous to the case before us. In Chavin, the 
tenant had a 2-year lease with an option to renew for an 
additional 3-year period at increased rent. If the tenant 
intended to exercise the option for a 3-year renewal, the lease 
called for the tenant to provide the landlord with written notice 
of such intention 3 months prior to the expiration of the lease. 
Although the tenant never notified the landlord of an intention 
to exercise the option, the tenant held over after expiration of 
the original lease and paid the increased rent as set forth in the 
option clause. Observing that the provision requiring 3 months’ 
written notice was solely for the benefit of the landlord, who 
was free to waive that provision and allow renewal without the 
required notice, the Supreme Court of Delaware held that the 
landlord was justified in concluding that the tenant’s holding 
over and his unconditional payment of the increased rent 
indicated that the tenant had decided to exercise the option. The 
court ruled that the tenant was liable for the rent for the entire 
3-year renewal period. 
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In Sprayberry Crossing Partnership v. Tuley, 198 Ga. App. 
53, 400 S.E.2d 334 (1990), the tenant had a 5-year lease with an 
option to renew for an additional 5 years at increased rent. If 
the tenant intended to exercise the option for a 5-year renewal, 
the lease called for the tenant to provide the landlord with 
written notice of such intention 6 months prior to the expiration 
of the lease. The lease also contained a provision stating that if 
the tenant remained in possession of the premises after 
expiration of the lease with the landlord’s acquiescence and 
without any express agreement between the tenant and 
landlord, the tenant would be treated as a tenant at will and 
would continue to pay rent at the same rate in effect at the end 
of the lease. The tenant assigned its interest in the lease 5 
months before expiration without having notified the landlord 
of an intention to exercise the option for renewal. Two weeks 
after the assignment, the tenant’s assignee, the appellee, 
notified the landlord of his intention to exercise the option. The 
original lease ended in November 1983. In December 1983, the 
landlord informed the appellee that the rent was being raised by 
5 percent in accordance with the terms of the option for 
renewal. The appellee paid the increased rent, as did a 
subsequent assignee. The Court of Appeals of Georgia ignored 
the issue of whether the appellee’s untimely notice to the 
landlord constituted proper notice of his intention to exercise 
the option. Instead, the court found that 

appellee’s conduct in paying the increased rent amount 
pursuant to special stipulation B [which called for a 
5-percent rent increase in the event of renewal], rather 
than asserting his right to continue paying the old rent... 
as a tenant at will, and the lessor’s acceptance of the 
payments establishes that the parties intended to extend 
the lease and that the lessor waived the notice provision. 
Id. at 55, 400 S.E.2d at 335. The appellee was held liable for 
rent for the additional 5-year period pursuant to the terms of 
the renewal option. 


3. AMERICOM EXERCISED THE OPTION 
Our research on this matter leads us to adopt and apply the 
following rule: Where a tenant holds over and pays rent in an 
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amount consistent with the terms of an option to extend or 
renew the lease, the landlord may treat the tenant as if the 
tenant has exercised the option regardless of whether the tenant 
complied with a provision in the lease requiring the tenant to 
timely notify the landlord of the tenant’s intention to exercise 
the option. 

As a holdover tenant, Americom paid the increased rent as 
set forth in the extension option. Considering Americom’s 
holdover status and its unconditional payment of the increased 
rent, we find that Enterprise was justified in concluding that 
Americom had decided to exercise the extension option. We 
also find that Enterprise’s acceptance of the increased rent 
payments established that the parties intended to extend the 
lease and that Enterprise waived the notice requirement 
pertaining to the option. Therefore, we affirm the judgment of 
the trial court granting partial summary judgment in favor of 
Enterprise. 

AFFIRMED. 


PAIROTE POOMMIPANIT AND SOMCHIT POOMMIPANIT, APPELLEES, 
v. DEWEY P. SLOANET AL., APPELLANTS. 
510N.W.2d 542 


Filed August 24, 1993. No. A-91-1271. 


1. Equity: Specific Performance: Real Estate: Contracts: Appeal and Error. An 
action in equity for specific performance of a written contract for the sale of real 
estate, as with any other equity action, is reviewed de novo on the record. 

2. Equity: Vendor and Vendee: Ejectment: Real Estate: Contracts: Appeal and 
Error. When tried and reviewed as a matter in equity, ejectment of a vendee may 
be granted as a remedy for violating the terms of a land contract only where the 
equities of the particular case justify such a disposition, where the property is of 
less value than the contract price, and where such a procedure would not offend 
against justice and equity. 

3. Vendor and Vendee: Real Estate: Contracts. Where an installment real estate 
contract does not contain a provision permitting prepayment, the 
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vendee-purchaser cannot force the vendor-seller to accept prepayment on the 
contract. 

4. Vendor and Vendee: Ejectment: Property: Contracts. Ejectment may be 
maintained by a vendor of real property against his vendee where the contract 
provides that a forfeiture may be declared in the case of default. 

Appeal from the District Court for Dakota County: ROBERT 
E. Otte, Judge. Affirmed in part, and in part reversed. 


Robert W. Green for appellants. 


Wayne E. Boyd and Laurie L. Boyd, of Boyd Law Office, 
PC., for appellees. 


CONNOLLY, HANNON, and MILLER-LERMAN, Judges. 


CONNOLLY, Judge. 

This appeal arises from the trial court’s decision in favor of 
the appellees, Pairote Poommipanit and Somchit 
Poommipanit (Poommipanits), vendees in an installment real 
estate contract with the appellants, Dewey P. Sloan, Diane K. 
Sloan, William E. Law, and Dorothy J. Law (Sloan). 
Poommipanits attempted to prepay the balance due on the 
contract. The contract was silent as to the possibility of 
prepayment, and Sloan rejected the attempted prepayment. 
The trial court held that Sloan had to accept Poommipanits’ 
tender of prepayment for the balance of the contract. We 
reverse that part of the judgment. 


I, FACTS 

On June 28, 1979, Poommipanits entered into an installment 
real estate contract with Sloan to purchase a three-building 
apartment complex in South Sioux City, Nebraska. The 
agreement was a preprinted form labeled “Agreement for 
Warranty Deed.” Under the terms of the agreement, 
Poommipanits were to pay $480,000 for the complex. The 
agreement provided for a $50,000 downpayment, with the 
$430,000 balance to be paid in monthly installments of $4,150 
over a period of 20 years. The purchase contract was silent as to 
whether Poommipanits could prepay the balance due on the 
contract. 

In 1988, Poommipanits offered to prepay the balance of the 
contract and made demand upon Sloan for conveyance of title 
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to the property. Sloan refused to transfer title. Poommipanits 
then ceased making payments under the contract and did not 
make the May, June, or July payments in 1989. After the May 1 
payment remained unpaid for more than 60 days, Sloan 
declared the purchasers in default and demanded repossession 
of the premises, which was refused by Poommipanits. 

Poommipanits brought an action seeking, inter alia, an 
order for specific performance requiring Sloan to accept 
premature payment of the contract balance and convey title of 
the apartment complex to Poommipanits. Poommipanits also 
sought damages. Sloan answered by citing Abbas v. Demont, 
152 Neb. 77, 40 N.W.2d 265 (1949), as authority for the 
argument that Poommipanits had defaulted on the contract 
and that a forfeiture should be declared. Sloan included in his 
answer a counterclaim for forfeiture of Poommipanits’ interest 
in the contract and ejectment of Poommipanits. 

After a bench trial, the court held that Poommipanits could 
prepay the balance of the contract. The court found, inter alia, 
that Poommipanits had tendered the balance due upon the 
contract and had demonstrated the ability to pay the balance 
due under the agreement; that the value of the premises was in 
excess of the balance due on the contract; and that Sloan was 
not entitled to strict forfeiture or strict foreclosure. The court 
found the principal balance due from Poommipanits to Sloan 
as of October 1, 1991, to be $270,379.37, with interest accruing 
thereafter at the rate of 10 percent per annum. The court 
ordered specific performance in favor of Poommipanits. Sloan 
was ordered to convey the premises by good and sufficient 
warranty deed in fee simple, clear of all encumbrances. Sloan’s 
counterclaim was dismissed. 


I]. ASSIGNMENTS OF ERROR 
Sloan argues that the trial court erred in (1) ordering Sloan to 
accept prepayment of the contract balance, (2) failing to declare 
Poommipanits’ interest in the contract forfeited, and (3) 
calculating the balance due on the contract. 


It. STANDARD OF REVIEW 
Whether the nature of an action is legal or equitable is to be 
determined from its main object, as disclosed by the averments 
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of the pleadings and the relief sought. See Buell, Winter, Mousel 
& Assoc. v. Olmsted & Perry, 227 Neb. 770, 420 N.W.2d 280 
(1988). Poommipanits’ action for specific performance was 
equitable in nature, and we review that portion of the appeal 
accordingly. 

An action in equity for specific performance of a written 
contract for the sale of real estate, as with any other equity 
action, is reviewed de novo on the record. Mohrlang v. Draper, 
219 Neb. 630, 365 N.W.2d 443 (1985); Litz v. Wilson, 208 Neb. 
483, 304.N.W.2d 48 (1981). 

Sloan’s counterclaim for ejectment was legal in nature. In 
Fisbeck v. Scherbarth, Inc., 229 Neb. 453, 428 N.W.2d 141 
(1988), the Nebraska Supreme Court stated that a plaintiff’s 
legal claim and a defendant’s equitable counterclaim can be 
adjudicated by the same court in the same action, but the 
plaintiff’s claim must be adjudicated at law and the defendant’s 
counterclaim in equity. Thus, it would appear that Sloan’s 
counterclaim should be adjudicated, and reviewed by this 
court, as a legal matter. However, the Nebraska Supreme Court 
stated in Miller v. Radtke, 230 Neb. 561, 432 N.W.2d 542 
(1988), that when a defendant presents an equitable defense to 
an action in ejectment, the case is tried, and reviewed, as an 
action in equity. In their amended petition, Poommipanits state 
that “the real estate on which the [apartment complex] was 
located had a value far in excess of the balance due from 
{[Poommipanits] to [Sloan] under the [agreement] and, 
accordingly, [Sloan is] not entitled to said forfeiture.” Because 
Poommipanits raised the question of whether, given the 
amount of money they had already paid for the apartments, it 
would be equitable to enforce an action for ejectment, we 

.follow Miller v. Radtke and review in equity, rather than at law, 
the portion of the appeal dealing with ejectment. 

When tried and reviewed as a matter in equity, ejectment of a 
vendee may be granted as a remedy for violating the terms of a 
land contract only where the equities of the particular case 
justify such a disposition, where the property is of less value 
than the contract price, and where such a procedure would not 
offend against justice and equity. See id. 
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IV. ANALYSIS 


1. PREPAYMEMT 

The principal issue in this case is whether a purchaser-vendee 
of an installment real estate contract is entitled to compel the 
seller-vendor to accept prepayment of the contract balance 
where the contract is silent on the matter of prepayment. 

In Moore v. Kime, 43 Neb. 517, 61 N.W. 736 (1895), the 
Nebraska Supreme Court, in discussing the prepayment issue in 
the context of a mortgage, held that when a debt is payable ona 
day certain, the creditor is not required to accept payment 
before that day, and he loses no rights, nor does the debtor gain 
any, because of a tender made before the debt matured. From 
our research, it appears that the Nebraska Supreme Court has 
not ruled on the precise issue of whether a vendee-purchaser can 
force a vendor-seller to accept prepayment of the balance of an 
installment real estate contract when the contract is silent as to 
prepayment. However, the general rule in most jurisdictions is 
that where an installment real estate contract does not contain a 
provision permitting prepayment, the vendee-purchaser cannot 
force the vendor-seller to accept prepayment on the contract. 
Lett v. Grummer, 300 N.W.2d 147 (lowa 1981); Meinecke v. 
Goedeke, 195 Md. 373, 73 A.2d 445 (1950); Porten v. Peterson, 
139 Minn. 152, 166 N.W. 183 (1918). See, also, annot., 17 
A.L.R. 866 (1922). 

We adopt the majority rule and hold that where an 
installment real estate contract does not contain a provision 
permitting prepayment, the vendee-purchaser cannot force the 
vendor-seller to accept prepayment on the contract. 
Poommipanits argue that the agreement was modified to allow 
prepayment. We have reviewed the record and determine that 
the agreement was not modified in the manner alleged by 
Poommipanits. Poommipanits also argue that Sloan should be 
estopped from refusing a tender of prepayment, but we find no 
justification in the record for applying such a doctrine. 


2. FORFEITURE 
Sloan contends that the trial court erred in failing to declare a 
forfeiture of Poommipanits’ interest in the contract. Our 
approach to this issue is controlled by Miller v. Radtke, 230 
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Neb. 561, 432 N.W.2d 542 (1988). In that case, after 
determining that the ejectment action before it was equitable in 
nature and after observing that “ ‘as a general rule, equity 
abhors forfeitures,’ ” the court stated that 
ejectment of a vendee may be granted as a remedy for 
violating the terms of a land contract only where the 
equities of the particular case justify such a disposition, 
where the property is of less value than the contract price, 
and where such a procedure would not offend against 
justice and equity. 
Miller v. Radtke, 230 Neb. at 567, 432 N.W.2d at 547. At the 
time the dispute arose in the case at bar, Poommipanits had 
already paid Sloan over $200,000, which is nearly half of the 
total purchase price. An order of forfeiture and ejectment 
would allow Sloan to keep the money already paid by 
Poommipanits and leave Poommipanits with no interest in the 
real estate. While it is true that Poommipanits may have 
violated the terms of the contract by defaulting on monthly 
installment payments beginning May 1, 1989, see Abbas v. 
Demont, 152 Neb. 77, 40 N.W.2d 265 (1949) (holding that 
ejectment may be maintained by a vendor of real property 
against his vendee where the contract provides that a forfeiture 
may be declared in the case of default), we find that the equities 
of the case do not warrant a forfeiture by Poommipanits of 
their interest in the real estate at issue. Equity requires that 
Sloan seek a remedy other than ejectment. 


3. CALCULATION OF BALANCE DUE 
In light of our analysis of the other assignments of error, we 
do not reach Sloan’s assignment of error concerning the trial 
court’s calculation of the balance due on the purchase 
agreement. 


V. CONCLUSION 
We reverse the judgment of the trial court ordering Sloan to 
accept prepayment on the contract. We affirm the judgment of 
the trial court dismissing Sloan’s counterclaim for forfeiture 
and ejectment. 
AFFIRMED IN PART, AND IN PART REVERSED. 
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STATE OF NEBRASKA, APPELLANT, V. ONE 1986 Toyota 4-RUNNER 
AUTOMOBILE, VIN JT4RN62D7G0080435, APPELLEE. 
510 N.W.2d 556 


Filed August 31, 1993. No. A-91-908. 


1. Jurisdiction: Appeal and Error. An appellate court cannot have jurisdiction 
over an appeal unless the appellant has the right to appeal. 

2. Penalties and Forfeitures: Gaming: Controlled Substances: Motor Vehicles. 
Forfeiture of gambling devices and forfeiture of vehicles involved in the 
distribution of controlled substances are governed by different statutes, require 
different burdens of proof, and involve intrinsically different items. 

3. Criminal Law: Penalties and Forfeitures. Forfeiture under Neb. Rev. Stat. 
§ 28-431 (Reissue 1989) is criminal and punitive in character. 

4. Criminal Law: Penalties and Forfeitures: Double Jeopardy. Double jeopardy 
principles apply to a forfeiture under Neb. Rev. Stat. § 28-431 (Reissue 1989). 

5. Criminal Law: Penalties and Forfeitures: Appeal and Error. The standard of 
review of a forfeiture action, upon appeal of a claimant, is the same as in all 
criminal cases. 

6. Criminal Law: Judgments: Appeal and Error. In the absence of specific 
statutory authorization, the State, as a general rule, has no right to appeal an 
adverse ruling in a criminal case. 

7. Criminal Law: Penalties and Forfeitures: Appeal and Error. The State’s ability 
to appeal a forfeiture action which is criminal and punitive is limited to the terms 
of Neb. Rev. Stat. §§ 29-2315.01 to 29-2316 (Reissue 1989 & Cum. Supp. 1992). 


Appeal from the District Court for Platte County: JOHN C. 
WHITEHEAD, Judge. Appeal dismissed. 


Don Stenberg, Attorney General, and Kimberly A. Klein for 
appellant. 


Mark M. Sipple, of Luckey, Sipple, Hansen, Emerson & 
Schumacher, for appellee. 


CONNOLLY, HANNON, and MILLER-LERMAN, Judges. 


CONNOLLY, Judge. 

The State of Nebraska appeals the Platte County District 
Court’s finding that there was insufficient evidence to support a 
forfeiture of a vehicle under Neb. Rev. Stat. § 28-431 (Reissue 
1989). We dismiss this appeal on the ground that this court does 
not have jurisdiction. 


ASSIGNMENT OF ERROR 
The State claims that the district court erred when it found 
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that the State had not proven the elements of a forfeiture action 
under § 28-431 beyond a reasonable doubt. 


PROCEDURAL BACKGROUND 

The State of Nebraska filed a petition for forfeiture of a 1986 
Toyota 4-Runner motor vehicle, VIN JT4RN62D7G0080435, 
under § 28-431. An answer was filed by claimant Kenn Wayne 
Dickenson, alleging that he was the owner of the vehicle, but 
denying that it was used or intended for use in the 
transportation of a controlled substance. A trial was held, and 
the court held generally for the defendant and against the 
plaintiff. The State appealed the district court’s order. 


STANDARD OF REVIEW 

We cannot address the merits of the State’s appeal unless the 
State has the right to appeal a forfeiture action brought under 
§ 28-431. The State has filed an appeal under the general 
appeals statute, Neb. Rev. Stat. § 25-1912 (Cum. Supp. 1992). 
In its brief, the State claims that a forfeiture action under 
§ 28-431 is a civil action in equity, which therefore can be 
appealed, and that as in any equitable action, this court must 
review the record de novo. The State’s claims regarding the rule 
of law on forfeitures under § 28-431 and its ability to appeal a 
final order are wrong and ignore well-established law. 

The State cites State v. Two IGT Video Poker Games, 237 
Neb. 145, 465 N.W.2d 453 (1991), in support of its argument 
that the forfeiture at issue in this case is a civil, equitable action. 
Two IGT Video Poker Games involved the forfeiture of two 
video poker machines, both gambling devices, brought 
pursuant to Neb. Rev. Stat. § 28-1111 (Reissue 1989). The State 
has specifically prohibited the possession of gambling devices 
when the owner knows the gambling device shall be used to 
advance unlawful gambling activity, as defined under Neb. 
Rev. Stat. § 28-1107 (Reissue 1989). The Two IGT Video Poker 
Games court stated that its standard of review was de novo, as 
forfeiture actions are generally considered as sounding in 
equity. 

The holding in Two IGT Video Poker Games is inapplicable 
in this case for three reasons. First, forfeiture of gambling 
devices and forfeiture of vehicles are governed by two different 
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statutes. Forfeiture of gambling devices is controlled by 
§ 28-1111, whereas forfeiture of vehicles connected with the 
distribution of a controlled substance is controlled by § 28-431. 
Second, the burden of proof under the two statutes is different. 
Under § 28-1111, the State, to effect a forfeiture, must show 
that the contraband is a gambling device and that the owner, 
distributor, transporter, or manufacturer of such a device 
knows it will be used in the advancement of unlawful gambling 
activity. Under § 28-431, the State must show, beyond a 
reasonable doubt, that the property to be forfeited was used to 
transport any controlled substance with intent to distribute or 
deliver. Third, the items to be forfeited differ in nature. 
Gambling devices have been found to be contraband per se. 
State v. One Uzi Semi-Automatic 9mm Gun, 589 A.2d 31 (Me. 
1991). Contraband per se are objects which are intrinsically 
illegal in character. Plymouth Sedan v. Pennsylvania, 380 U.S. 
693, 85S. Ct. 1246, 14 L. Ed. 2d 170 (1965). There is, however, 
nothing intrinsically illegal about a vehicle. Items which are 
contraband per se are subject to forfeiture despite the fact that 
they were illegally seized under the Fourth Amendment. 
However, evidence which is not contraband per se and is 
obtained in violation of the Fourth Amendment may not be 
used to sustain a forfeiture under § 28-431. State v. One 1987 
Toyota Pickup, 233 Neb. 670, 447 N:W.2d 243 (1989). See 
Plymouth Sedan y. Pennsylvania, supra. 

The Nebraska Supreme Court, in State v. One 1987 Toyota 
Pickup, supra, determined the forfeiture statute contained in 
§ 28-431 was criminal and punitive in character, not civil and 
remedial. In One 1987 Toyota Pickup, in the action against the 
owner of the vehicle for possession of a controlled substance — 
with intent to deliver, the trial court admitted evidence obtained 
in a search and seizure of the vehicle, which search and seizure 
violated the owner’s Fourth Amendment rights. The trial court 
also admitted the illegally obtained evidence in the forfeiture 
action. The One 1987 Toyota Pickup court held that § 28-431 
was criminal in character and that, therefore, double jeopardy 
principles applied to the forfeiture action. In addition, in State 
v. 1987 Jeep Wagoneer, 241 Neb. 397, 488 N.W.2d 546 (1992), 
involving the appeal of the claimant, the Nebraska Supreme 
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Court applied the same standard of review used in all criminal 
appeals. The court stated: 

We have held that § 28-431 is criminal in character. 

[Citation omitted.] In criminal cases, circumstantial 

evidence is to be treated the same as direct evidence, and 

the State, upon review, is entitled to have all conflicting 

evidence, direct and circumstantial, and the reasonable 

inferences which can be drawn from the evidence viewed 

inits favor. [Citation omitted. ] 
241 Neb. at 400, 488 N.W.2d at 548. 

In the absence of specific statutory authorization, the State, 
as a general rule, has no right to appeal an adverse ruling in a 
criminal case. State v. Baird, 238 Neb. 724, 472 N.W.2d 203 
(1991). We find that a forfeiture under § 28-431 is a criminal 
action, and, therefore, the State’s right to appeal is limited to 
the terms of Neb. Rev. Stat. §§ 29-2315.01 through 29-2316 
(Reissue 1989 & Cum. Supp. 1992). As the State has failed to 
file an appeal pursuant to §§ 29-2315.01 through 29-2316, we 
dismiss. 
APPEAL DISMISSED. 


JOSE VERGARA, APPELLANT, V. ALFONSO LOPEZ- VASQUEZ, 
APPELLEE. 
510N.W.2d 551 


Filed August 31, 1993. No. A-92-068. 


1. Summary Judgement. Summary judgment is to be granted only when the 
pleadings, depositions, admissions, stipulations, and affidavits in the record 
disclose that there is no genuine issue as to any material fact or as to the ultimate 
inferences that may be drawn from those facts and that the moving party is 
entitled to judgment as a matter of law. 

2. Summary Judgment: Appeal and Error. In appellate review of a summary 
judgment, the court views the evidence in the light most favorable to the party 
against whom the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. 

3. Summary Judgment: Proof. A party moving for summary judgment ngs the 
burden to show that no genuine issue of material fact exists and must produce 
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sufficient evidence to demonstrate that the moving party is entitled to judgment 
as a matter of law if the evidence presented for summary judgment remains 
uncontroverted. After the moving party has shown facts entitling it to judgment 
as a matter of law, the opposing party has the burden to present evidence 
showing an issue of material fact which prevents judgment as a matter of law for 
the moving party. 

4, Limitations of Actions: Libel and Slander. Under Neb. Rev. Stat. § 25-208 
(Reissue 1989), an action for libel must be filed within | year. 


5. . A cause of action for libel or slander accrues on the date of 
publication of the defamatory matter. 
6. _____.. Publication of an allegedly libelous statement occurs when it is 


communicated to someone other than the person defamed. 

7, Limitations of Actions. A person alleging a cause of action ostensibly barred by 
the statute of limitations must show some excuse tolling the operation and bar of 
the statute. 

8. Limitations of Actions: Libel and Slander: Mental Competency. The |-year 
period for bringing a cause of action for libel may be tolled if the person bringing 
the action is, at the time the cause of action accrued, a person with a mental 
disorder. 

9. Statutes: Legislature: Intent: Presumptions: Words and Phrases. A mere change 
of phraseology or punctuation or the addition or omission of words in the 
revision or codification of statutes does not necessarily change the operation or 
effect thereof and will not be deemed to do so unless the intent to make such 
change is clear and unmistakable. No presumption arises from changes of this 
character that the revisers or the Legislature in adopting the revision intended to 
change the existing law; but the presumption is to the contrary, unless an intent 
to change it clearly appears. 

10. Limitations of Actions: Mental Competency: Words and Phrases. A person with 
a mental disorder is one who suffers from a condition of mental derangement 
which actually prevents the sufferer from understanding his or her legal rights or 
from instituting legal action. A mental disorder within the meaning of Neb. Rev. 
Stat. § 25-213 (Reissue 1989) is an incapacity which disqualifies one from acting 
for the protection of one’s rights. 

11. Appeal and Error. An issue not presented to or passed on by the trial court is not 
appropriate for consideration on appeal. 

12. Actions: Mental Distress: Intent. To state a cause of action for intentional 
infliction of emotional distress, a plaintiff must allege that (1) there has been 
intentional or reckless conduct, (2) the conduct was so outrageous in character 
and so extreme in degree as to go beyond all possible bounds of decency and is to 
be regarded as atrocious and utterly intolerable in a civilized community, and (3) 
the conduct caused emotional distress so severe that no reasonable person 
should be expected to endure it. An extremely disabling emotional response is 
required. 


Appeal from the District Court for Douglas County: JAMES 
A. BUCKLEY, Judge. Affirmed. 


VERGARA v. LOPEZ-VASQUEZ 1143 
Citeas | Neb. App. 1141 


Michael B. Kratville, of Kratville Law Offices, for appellant. 
John C. Wiltse for appellee. 
SIEVERS, Chief Judge, and IRwinand WRIGHT, Judges. 


WRIGHT, Judge. 

Jose Vergara, who was employed as a recruitment counselor 
in the Office of Minority Student Affairs at the University of 
Nebraska Medical Center (UNMC), sued his former supervisor, 
Alfonso Lopez-Vasquez (Lopez), for libel and intentional 
infliction of emotional distress. The court granted summary 
judgment in favor of Lopez, and Vergara appeals. 


SCOPE OF REVIEW 

Summary judgment is to be granted only when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences that may be drawn from 
those facts and that the moving party is entitled to judgment as 
a matter of law. Professional Firefighters of Omaha vy. City of 
Omaha, 243 Neb. 166, 498 N.W.2d 325 (1993). 

In appellate review of a summary judgment, the court views 
the evidence in the light most favorable to the party against 
whom the judgment is granted and gives such party the benefit 
of all reasonable inferences deducible from the evidence. Sarpy _ 
County v. City of Springfield, 241 Neb. 978, 492 N.W.2d 566 
(1992). 

A party moving for summary judgment has the burden to 
show that no genuine issue of material fact exists and must 
produce sufficient evidence to demonstrate that the moving 
party is entitled to judgment as a matter of law if the evidence 
presented for summary judgment remains uncontroverted. 
After the moving party has shown facts entitling it to judgment 
as a matter of law, the opposing party has the burden to present 
evidence showing an issue of material fact which prevents 
judgment as a matter of law for the moving party. Howard v. 
Blue Cross Blue Shield, 242 Neb. 150, 494 N.W.2d 99 (1993). 


FACTS 
On July 27, 1990, Vergara sued Lopez, alleging that Lopez 
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libeled Vergara and caused him emotional distress. In his 
amended petition, Vergara claimed that on or about June 5, 
1989, Lopez, as Vergara’s immediate supervisor, had prepared 
and communicated to third parties a memorandum which 
accused Vergara of “criminal offenses of moral turpitude” and 
“an imputed unfitness to perform the duties of his 
employment.” : 

The memorandum stated the reasons that led to Lopez’ 
decision to seek Vergara’s separation from the Office of 
Minority Student Affairs. The first part of the memorandum 
described specific instances of Vergara’s deficiencies in the 
performance of his work. The second part related instances 
which Lopez stated would violate UNMC’s policies on sexual 
harassment. Lopez felt that Vergara lacked the interpersonal 
skills to effectively relate to minority students and that “[his] 
constant reference to sexually oriented topics has kept female 
students from coming to the MSA office.” 

A second cause of action asserted that Lopez’ memorandum 
was intentional, reckless, and so outrageous as to shock the 
conscience of a reasonable person. 

Lopez answered, claiming that Vergara’s cause of action for 
libel was barred by the statute of limitations and that Vergara’s 
petition failed to state a cause of action. Lopez denied that 
Vergara was under a mental disorder from March 24, 1989, to 
February 25, 1990, which would toll the statute of limitations. 

The trial was bifurcated pursuant to Neb. Rev. Stat. § 25-221 
(Reissue 1989) to determine the statute of limitations issue 
before any other issues were decided by the court. Lopez then 
filed a motion for summary judgment, and the court found that 
although Vergara alleged he suffered from a mental disorder, 
the evidence and any permissible inferences or conclusions 
drawn therefrom did not raise a genuine issue of fact that 
Vergara had a mental disorder that would toll the statute of 
limitations for libel. The court also determined as a matter of 
law that the evidence, including any permissible inferences or 
conclusions, did not show a genuine issue of fact that Lopez’ 
conduct rose to the level of being so outrageous in character and 
so extreme in degree as to go beyond all possible bounds of ~ 
decency or to be regarded as atrocious and utterly intolerable in 
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a civilized community. 


ASSIGNMENTS OF ERROR 

Vergara assigns as error the trial court’s (1) granting of 
summary judgment for Lopez, (2) failure to estop Lopez from 
asserting the statute of limitations as an affirmative defense, (3) 
finding that there was no genuine issue of material fact as to 
whether Vergara was under a mental disorder within | year of 
commencing the action, and (4) finding that there was no 
genuine issue of material fact as to whether Lopez’ conduct 
constituted a cause of action for the tort of outrage. 


ANALYSIS 

Vergara did not file his petition until July 27, 1990, more than 
1 year after he alleges that the libel occurred. His amended 
petition alleges that the memorandum was communicated to 
third parties on or about June 5, 1989. We view the evidence in 
the light most favorable to Vergara and give him the benefit of 
all reasonable inferences deducible from the evidence. See 
Sarpy County v. City of Springfield, 241 Neb. 978, 492 N.W.2d 
566 (1992). Therefore, for purposes of our review, we consider 
Vergara’s cause of action for libel to have accrued on June 5, 
1989. 

Under Neb. Rev. Stat. § 25-208 (Reissue 1989), an action for 
libel must be filed within 1 year. A cause of action for libel or 
slander accrues on the date of publication of the defamatory 
matter. Lathrop v. McBride, 209 Neb. 351, 307 N.W.2d 804 
(1981). Publication of an allegedly libelous statement occurs 
when it is communicated to someone other than the person 
defamed. Voit v. Madison Newspapers, Inc., 116 Wis. 2d 217, 
341 N.W.2d 693 (Wis. 1984). Therefore, Vergara had to 
commence his action for libel on or before June 5, 1990, or 
show some excuse tolling the statute. . 

A person alleging a cause of action ostensibly barred-by the 
statute of limitations must show some excuse tolling the 
operation and bar of the statute. LaPan v. Myers, 241 Neb. 
790, 491 N.W.2d 46 (1992). The 1-year period for bringing a 
cause of action for libel may be tolled if the person bringing the 
action “is, at the time the cause of action accrued . . . a person 
with a mental disorder .. . .” Neb. Rev. Stat. § 25-213 (Reissue 
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1989). However, “every such person shall be entitled to bring 
such action within the respective times limited by this chapter 
after such disability is removed.” Jd. In 1986, the Legislature 
had substituted the phrase “a person with a mental disorder” 
for the word “insane.” Vergara alleged he was under a mental 
disorder from May 24, 1989, to at least February 25, 1990, 
which if proven would toll the statute of limitations. Thus, if 
Vergara was suffering from a mental disorder as described in 
§ 25-213, his time to bring his cause of action for libel would be 
extended by the equivalent number of days from May 24, 1989, 
to February 25, 1990. 

The term “mental disorder” has not been defined by the 
Nebraska Supreme Court. In Sacchi v. Blodig, 215 Neb. 817, 
821-22, 341 N.W.2d 326, 330 (1983), the Supreme Court 
discussed the meaning of the word “insane,” as used in 


§ 25-213: 
In 54 C.J.S. Limitations of Actions § 242 at 269 (1948), 
there is the statement: “The term ‘insane’. . . has been 


given a generic, rather than a technical, meaning, and has 
been held to mean such a condition of mental 
derangement as actually to bar the sufferer from 
comprehending rights which he is otherwise bound to 
know ... .” For the purpose of § 25-213 the word insane 
means such condition of mental derangement which 
actually prevents the sufferer from understanding his or 
her legal rights or instituting legal action. . . . Insanity 
within § 25-213 results in an incapacity which disqualifies 
one from acting for the protection of one’s rights. 
(Citations omitted.) Persons suffering mental derangement 
cannot be expected to evaluate and communicate information 
so that their rights can be protected and enforced. Sacchi, 
supra. 
In Shames v. State, 192 Neb. 614, 620, 223 N.W.2d 481, 484 
(1974), the court stated: 
“ *A mere change of phraseology, or punctuation, or the 
addition or omission of words in the revision or 
codification of statutes, does not necessarily change the 
operation or effect thereof, and will not be deemed to do 
so unless the intent to make such change is clear and 
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unmistakable. . . . No presumption arises from changes of 
this character that the revisers or the legislature in 
adopting the revision intended to change the existing law; 
but the presumption is to the contrary, unless an intent to 
changeit clearly appears.’ . . .” 

(Emphasis omitted.) 

We must therefore determine through legislative history 
whether the Legislature’s change of the word “insane” to the 
term “mental disorder” was intended to broaden the class of 
individuals described within § 25-213. 

The intent of this legislation is to replace obsolete 
language such as “imbecile,” “idiot” and “lunatic” from 
Statute where it appears and replace it with the terms 
commonly used today “persons with mental retardation” 
or “persons who are mentally incompetent”. 

The obsolete language demeans these persons who, 
through no fault of their own, find themselves with these 
conditions. The new language emphasizes that all of these 
persons are people first. 

Statement of Intent, L.B. 1177, Health and Human Services 
’ Committee, 89th Leg., 2d Sess. (Feb. 18, 1986). 

“This bill replaces terms in the statutes such as insane, 

imbecile, idiot, etc. with the terms mental incompetency, 
mental retardation, etc.” Health and Human Services 
Committee Statement, L.B. 1177, 89th Leg., 2d Sess. (Feb. 18, 
1986). ; 
From our review of the legislative history, we find that the 
trial court correctly determined that the substitution of the term 
“mental disorder” for the word “insane” in § 25-213 did not 
change the legal standard involved. We find that a person witha 
mental disorder is one who suffers from a condition of mental 
derangement which actually prevents the sufferer from 
understanding his or her legal rights or from instituting legal 
action. A mental disorder within the meaning of § 25-213 is an 
incapacity which disqualifies one from acting for the protection 
of one’s rights. See Sacchi, supra. 

The issue is whether Vergara’s alleged mental disorder tolled 
the statute of limitations for his cause of action for libel. We 
review the record to determine whether there is any material 
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fact or ultimate inference that may be drawn from those facts 
which, when viewed in a light most favorable to Vergara, would 
support his contention that he was suffering from a mental 
disorder that prevented him from understanding his legal rights 
or prevented him from instituting his action for libel within 1 
year from May 24, 1989. 

Vergara claimed that his mental disorder was manifested in 
his obsession with clearing his name. He stated that he could 
not concentrate, felt he was “mugged” by Lopez and other 
UNMC officials, and suffered from insomnia and other 
physical problems, including diarrhea. Vergara said that during 
the time of his disability, he was unable to function as he had 
previously and that he could not drive for several months. 
Although he said he was afraid to take long trips, the record 
shows that he had traveled to Boston, Massachusetts; Hanover, 
New Hampshire; Chicago, Illinois; and New York, New York, 
using an airline passport given to him by his daughter. For 
almost 1 year, he traveled once a week based on his doctor’s 
recommendation that he keep a distance from Omaha. 

The record further shows that during the time of Vergara’s 
alleged mental disorder, he was able to renew his driver’s license, 
write checks, pay his medical bills, and sign a claim for 
unemployment benefits. On June 9, 1989, Vergara contacted 
the U.S. Bureau of Health Professionals to tell the organization 
that he thought the funding it had given to Lopez was being 
wasted, and Vergara asked for an investigation of the program. 
He flew to New York to make arrangements for his retirement 
pay, which began in December 1989. In February 1990, he flew 
to California for a job interview and was offered a job, and on 
March 5, 1990, he accepted the offer, but he never commenced 
the employment because he did not find suitable housing. 

During June and July 1989, Vergara requested numerous 
letters of support and traveled to Chicago to request one such 
letter. He visited Senator Robert Kerrey’s office on several 
occasions on and after December 5, 1989, to ask for assistance. 
He wrote Representative Peter Hoagland on January 29, 1990, 
suggesting the formation of a committee to hear the employee’s 
version in any labor dispute at UNMC, and he wrote to Kerrey 
on February 15, 1990, to request an investigation into UNMC’s 
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hiring and firing practices. 

These actions do not reflect the mental condition of a person 
who was suffering from a mental disorder which resulted in 
incapacity to protect his legal rights. Giving Vergara the benefit 
of all such reasonable inferences, we find that he did not suffer 
from a mental disorder at the time that his cause of action for 
libel accrued, which would have prevented him from enforcing 
his legal rights. The district court was correct in holding that 
-Vergara’s libel claim was barred by the statute of limitations. 

Vergara also asserts that Lopez should be estopped from 
raising the statute of limitations as an affirmative defense 
because it was Lopez’ memo which was the sole cause of 
Vergara’s mental disorder. Because we have found that Vergara 
did not suffer from such a mental disorder at the time his cause 
of action accrued, we do not address this argument. The issue 
of estoppel has not been raised in the pleadings and will not be 
considered for the first time on appeal. An issue not presented 
to or passed on by the trial court is not appropriate for 
consideration on appeal. Wagner v. City of Omaha, 236 Neb. 
843, 464 N.W.2d 175 (1991). 

_ Vergara’s final argument is that the trial court erred in 
finding no genuine issue of material fact as to Vergara’s cause of 
action for the tort of outrage. The tort of outrage is also known 
as the intentional infliction of emotional distress. Gall v. Great 
Western Sugar Co. , 219 Neb. 354, 363 N.W.2d 373 (1985). 

To state a cause of action for intentional infliction of 
emotional distress, a plaintiff must allege that (1) there has 
been intentional or reckless conduct, (2) the conduct was 
so outrageous in character and so extreme in degree as to 
go beyond all possible bounds of decency and is to be 
regarded as atrocious and utterly intolerable in a civilized 
community, and (3) the conduct caused emotional distress 
so severe that no reasonable person should be expected to 
endure it... . An extremely disabling emotional response 
is required. 

(Citation omitted.) Braesch v. Union Ins. Co., 237 Neb. 44, 60, 
464 N.W.2d 769, 778-79 (1991). 

We find that the trial court did not err in concluding there 

was no genuine issue of material fact concerning the claim for 
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emotional distress. The distribution of the memo was not 
reckless, but was carried out as part of an employee evaluation. 
The conduct of writing or distributing the memo was clearly not 
outrageous in character or So extreme as to go beyond all 
possible bounds of decency and to be regarded as atrocious and 
utterly intolerable. Vergara may have suffered from emotional 
distress as a result of Lopez’ memo, but we must measure the 
distress against that of a reasonable person. Anyone asked to 
leave a job amid allegations of incompetency may feel 
emotional distress. This, however, does not establish a cause of 
action for intentional infliction of emotional distress. The 
distress must be so severe that no reasonable person could be 
expected to endure it. 

As a party moving for summary judgment, Lopez has met 
his burden to show that there was no genuine issue of material 
fact. Lopez produced sufficient evidence to demonstrate that 
he was entitled to judgment as a matter of law because the 
evidence presented for summary judgment remained 
uncontroverted. See Howard v. State Farm Mut. Auto Ins. 
Co., 242 Neb. 624, 496 N.W.2d 862 (1993). The burden then 
shifted to Vergara to present evidence showing an issue of 
material fact which prevents judgment as a matter of law for 
Lopez. Vergara has failed to meet that burden. See Howard v. 
Blue Cross Blue Shield, 242 Neb. 150, 494 N.W.2d 99 (1993). 

The trial court was correct in sustaining Lopez’ motion for 
summary judgment. The judgment of the district court is 
affirmed. 

AFFIRMED. 


IN RE APPLICATION OF CN CARRIERS, INC. 1151 
Citeas | Neb. App. 1151 


IN RE APPLICATION OF CN CARRIERS, INC. 
CN CARRIERS, INC., APPELLEE, V. WHEELER TRANSPORT SERVICE, 
INC., ET AL., APPELLANTS. 
510 N.W.2d 545 


Filed August 31, 1993. No. A-92-103. 


1. Public Service Commission: Appeal and Error. In an appeal from an order of the 
Nebraska Public Service Commission, administrative or legislative in character, 
the only questions to be determined are whether the commission acted within the 
scope of its authority and whether the order complained of is reasonable and not 
arbitrarily made. 

2. Motor Carriers. The granting of common carrier status to a transportation 
cooperative is inconsistent with the plain language of Neb. Rev. Stat. 
§ 75-309.03(1)(a) (Reissue 1990). 

3. Public Service Commission: Jurisdiction. The Public Service Commission has 
original jurisdiction and the sole power to grant common carrier certificates, 
and such proceedings are administrative and legislative in character. 

4. Corporations: Fraud. A corporate entity may be disregarded and held to be 
merely the alter ego of a shareholder or shareholders in various circumstances 
where necessary to prevent fraud or other injustice. 

5. Public Service Commission: Appeal and Error. An appellate court cannot 
disturb the findings of the Public Service Commission unless it appears that the 
result reached cannot reasonably be derived from the facts proved. 

6. Corporations. Under the instrumentality, or alter ego, doctrine, when a 
corporation is so dominated by another corporation that the subservient 
corporation becomes a mere instrument and is indistinct from the controlling 
corporation, the corporate veil of the dominated corporation will be disregarded 
if it will result in injustice to retain the corporate veil. 


ds . Separate corporate existence of the parent and subsidiary or affiliated 
corporations will not be recognized when the subsidiary is so organized and 
controlled and its business conducted in such a manner as to make it merely an 
agency, instrumentality, adjunct, or alter ego of another corporation. 

8. . Where the difference between corporations is reduced to a mere matter 


of bookkeeping, such corporations cease to have separate legal entities and will, 
in the interest of justice, be treated as one. 

9. Public Policy: Motor Carriers: Words and Phrases. “Consistent with the public 
interest” has been held to mean not contrary to the public policy of thestate. The 
term “consistent with the public interest” is quite different in its meaning than 
the term “public convenience and necessity.” The former, in reference to a 
proposed contract carrier service, means only that it does not conflict with the 
legislative policy of the state. , 


Appeal from the Nebraska Public Service Commission. 
Reversed and remanded for further proceedings. 


Jack L. Schultz and Gregory D. Barton, of Harding & 
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Ogborn, for appellants. 


Theodore L. Kessner, of Crosby, Guenzel, Davis, Kessner & 
Kuester, for appellee. 


S1eEVERS, Chief Judge, and IRwinand WRIGHT, Judges. 


WRIGHT, Judge. 

Wheeler Transport Service, Inc.; Wynne Transport Service, 
Inc.; and Central Transportation Co., Inc., (all hereinafter 
protestants) timely appeal from an order of the Nebraska 
Public Service Commission (PSC) which affirmed the PSC’s 
previous order granting the application of CN Carriers, Inc. 
(CN), to transfer the common carrier operating rights of 
Schroetlin Tank Line, Inc. (Schroetlin), to CN. Protestants 
assign as error the PSC’s determination that Central Co-op 
Non-Stock Transport (Central Non-Stock) could create a 
wholly owned subsidiary, CN, for the sole purpose of providing 
for-hire common carriage to Central Non-Stock’s member 
cooperative associations and the Nebraska shipping public at 
large without requiring Central Non-Stock to forfeit its exempt 
status under the provisions of Neb. Rev. Stat. § 75-309.03 
(Reissue 1990). 


SCOPE OF REVIEW 
In an appeal from an order of the PSC, administrative or 
legislative in character, the only questions to be determined are 
whether the PSC acted within the scope of its authority and 
whether the order complained of is reasonable and not 
arbitrarily made. In re Application of A Touch of Class 
Limousine, 243 Neb. 33, 497 N.W.2d 71 (1993). 


FACTS 

Central Non-Stock contracted to purchase Schroetlin’s 
intrastate operating authority and applied to the PSC for 
approval of the proposed transfer of Schroetlin’s authority. On 
February 7, 1991, the Attorney General of the State of 
Nebraska issued Att’y Gen. Op. No. 11, which concluded that 
an exempt transportation cooperative is prohibited from 

acquiring the dual status of a for-hire carrier: 
This language [§ 75.309.03], in addition to the 
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Legislature’s limitation of this exception to an entity of 
this nature engaged in providing transportation services 
“solely to its member cooperative associations,” evinces a 
legislative intent to preclude the establishment of a “dual 
status” for such entities as both exempt transportation 
cooperatives and regulated common or contract carriers. 


. .. [I]t is our opinion that it would be inconsistent with 
both the language and intent of § 75-309.03 to allow an 
entity exempted from Commission regulation as a 
“transportation cooperative” to also hold acertificate as a 
common carrier or a permit as acontract carrier. 

Central Non-Stock withdrew its application and then formed 
a wholly owned subsidiary, CN, which issued 30,000 shares of 
stock to Central Non-Stock, the only shareholder. Central 
Non-Stock was prepared to finance CN with up to $100,000 in 
stock issues and would make long-term loans if necessary. 
Central Non-Stock assigned to CN its right to purchase 
Schroetlin’s authority, and the party executing the assignment 
was vice president for both Central Non-Stock and CN. 

CN filed an application for approval of the assignment of 
Schroetlin’s authority. Protests were timely filed, and a public 
hearing was held before the PSC on September 9, 1991. The 
evidence established that all of CN’s stock was held by Central 
Non-Stock and that CN’s officers were also officers of Central 
Non-Stock. All of CN’s directors were members of Central 
Non-Stock’s 5-member executive committee, which was 
comprised of 5 directors who served on Central Non-Stock’s 
19-member board of directors. Ron Ewoldt was the general 
manager and would be the registered agent for both Central 
Non-Stock and CN. Central Non-Stock and CN had the same 
staff and would operate at the same location. 

At the time of the hearing, CN had not conducted any 
transportation operations and was totally dependent upon a 
prospective $150,000 long-term loan from Central Non-Stock. 
CN owned no equipment and intended to lease any necessary 
equipment from Central Non-Stock. Central Non-Stock would 
receive all profits earned by CN and all revenues from lease 
payments on equipment leased and operated under CN’s 
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authority. The purpose of Central Non-Stock’s incorporation 
of CN was to expand its operation to compete with common 
carriers. 


ANALYSIS 

Applications for transferring authority from one common 
carrier to another are governed by Neb. Rev. Stat. § 75-318 
(Reissue 1990). Section 75-318 requires the PSC to determine 
whether such transfer is consistent with the public interest and 
does not unduly restrict competition and whether the applicant 
is fit, willing, and able to properly perform the proposed 
service. The PSC found that the transfer was “consistent with 
the public interest and will not unduly restrict competition” and 
that CN is “fit, willing, and able properly to perform the service 
proposed.” 

Protestants contend that the PSC’s finding that Central 
Non-Stock had the power to create a wholly owned subsidiary 
in order to acquire an intrastate common carrier authority is 
contrary to the law and is arbitrary, capricious, and 
unreasonable. Protestants argue that § 75-309.03 precludes a 
transportation cooperative from maintaining the dual status of 
an exempt transportation cooperative and a regulated for-hire 
carrier. 

The applicable portion of § 75-309.03 provides that a 
transportation cooperative consisting of cooperative 
associations 

may provide transportation service solely to its member 
cooperative associations without applying for or receiving 
a certificate or permit from the commission to provide 
such service if it meets the following requirements: 

(a) The transportation cooperative has no greater 
power or purpose other than to provide service to its 
member cooperative associations; 


(e) The transportation cooperative provides 
transportation service solely to its member cooperative 
associations; 


(4) If a transportation cooperative operates as a for-hire 
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carrier in violation of this section, the transportation 
cooperative shall no longer qualify to furnish 
transportation service as provided in this section and shall 
be subject to the penalties provided in sections 75-155 and 
75-322.02 to 75-322.04 for operating as a common or 
contract carrier without a certificate or permit. 

The Supreme Court in Jn re Application of E. Neb. 
Non-Stock Trucking Coop, 243 Neb. 662, 501 N.W.2d 712 
(1993), decided the question whether a transportation . 
cooperative déscribed in § 75-309.03 could ever obtain a 
certificate as a common carrier. “[T]he granting of common 
carrier status to a transportation cooperative is inconsistent 
with the plain language of § 75-309.03(1)(a).” 243 Neb. at 665, 
501 N.W.2d at 714. Prior to the decision in that case, the 
question raised by protestants was whether a transportation 
cooperative which applied for and received a certificate to 
operate as a common carrier would lose its exempt status under 
§ 75-309.03. This question was based upon the proposition that 
the PSC has original jurisdiction and the sole power to grant 
common carrier certificates and that such proceedings are 
administrative and legislative in character. See In re Application 
of E. Neb. Non-Stock Trucking Coop, supra. 

’ In In re Application of E. Neb. Non-Stock Trucking Coop, 
supra, the Supreme Court affirmed the PSC’s order dismissing 
Eastern Nebraska’s application. One of Eastern Nebraska’s 
purposes was to provide transportation and related services to 
its member cooperatives. Eastern Nebraska filed an application 
with the PSC for authority as a common carrier for the 
transportation of property and for the transfer of the trucking 
permit of Edwin Ackley. 

The PSC dismissed Eastern Nebraska’s application based 
upon Att’y Gen. Op. No. 11, supra. The PSC quoted part of 
the opinion that “ ‘it would be inconsistent with both the 
language and intent of § 75-309.03 to allow an entity exempted 
from Commission. regulation as a “transportation 
cooperative” to also hold a certificate as a common carrier or a 
permit as a contract carrier” ” In re Application of E. Neb. 
Non-Stock Trucking Coop, 243 Neb. at 664, 501 N.W.2d at 
713. 
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The court affirmed the PSC’s dismissal of Eastern 
Nebraska’s application and held: 

The requirement of the statute is clear and is dispositive 
of the issue before us. To qualify as a transportation 
cooperative under § 75-309.03(1)(a), the transportation 
cooperative may have no greater power or purpose than to 
provide service to the member cooperative associations. 
The provision of common carrier services to members of 
the public would vest a transportation cooperative with 
greater power than to provide service to the member 
cooperative associations. Therefore, we hold that the 
granting of common carrier status to a transportation 
cooperative is inconsistent with the plain language of 
§ 75-309.03(1)(a). 

Because common carrier status is inconsistent with 
Eastern’s status as a transportation cooperative, the PSC’s 
order dismissing Eastern’s application is reasonable and 
not arbitrarily made. 

243 Neb. at 665, 501 N.W.2d at 714. 

In the present case, Central Non-Stock formed a wholly 
owned subsidiary, CN, and assigned CN its right to purchase 
Schroetlin’s authority. The issue presented is whether Central 
Non-Stock may do indirectly that which it may not do directly. 
We note that a corporate entity may be disregarded and held to 
be merely the alter ego of a shareholder or shareholders in 
various circumstances where necessary to prevent fraud or 
other injustice. United States Nat. Bank of Omaha v. Rupe, 207 
Neb. 131, 296 N. W.2d 474 (1980). Here, we are not dealing with 
an attempt by creditors to pierce the corporate veil, but with 
whether it would be unjust to treat Central Non-Stock and CN, 
its wholly owned subsidiary, as separate corporations. 

The PSC acknowledged that the question was whether the 
creation of CN was truly separate and distinct enough from 
Central Non-Stock so that no violation of the statute existed, 
or, in other words, “([I]s there . . . an impermissible ‘dual status’ 
because of Central Non-stock’s role in the control and 
operations of CN if CN’s application is granted?” The PSC 
stated, “We are persuaded by the evidence that, as a wholly 
owned subsidiary, CN is separate and distinct from Central 
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Non-stock and therefore there is no violation of §75-309.03.” 
The PSC concluded that “a transportation cooperative can 
break off and form a wholly owned subsidiary corporation, 
operate it, direct it, finance it, manage it, etc. as a certificated 
common carrier.” 

We therefore examine the evidence upon which the PSC 
determined that CN was separate and distinct from Central 
Non-Stock. We cannot disturb the findings of the PSC unless it 
appears that the result reached “cannot reasonably be derived 
from the facts proved.” In re Lincoln Traction Co., 103 Neb. 
229, 244, 171 N.W. 192, 197 (1919). The PSC found that the 
relationship between Central Non-Stock and CN was not so 
intertwined as to constitute an impermissible dual status 
because of the role played by Central Non-Stock in CN. We do 
not think this result can be derived by the PSC from the facts. 

The only basis for distinguishing CN from Central 
Non-Stock is a different telephone number and different 
customer billing and accounting. In our opinion, such facts do 
not form a reasonable basis for the PSC’s conclusion that CN 
was a separate and distinct corporation from Central 
Non-Stock. Where a corporation operates as a mere 
instrumentality or shell dominated and controlled by its 
owners, the corporate forum may be disregarded. The alter ego 
doctrine is based in equity. Brown v. Alron, Inc., 223 Neb. 1, 
388 N.W.2d 67 (1986). Thus, under the instrumentality, or alter 
ego, doctrine, when a corporation is so dominated by another 
corporation that the subservient corporation becomes a mere 
instrument and is indistinct from the controlling corporation, 
the corporate veil of the dominated corporation will be 
disregarded if it will result in injustice to retain the corporate 
veil. Omaha Pollution Control Corp. v. Carver-Greenfield, 413 
F. Supp. 1069 (D. Neb. 1976). Here, the injustice would be 
circumvention of § 75-309.03 by creating a wholly owned 
subsidiary. 

In Hayes v. Sanitary & Improvement Dist. No. 194, 196 Neb. 
653, 244 N.W.2d 505 (1976), the Supreme Court held that 
separate corporate existence of the parent and subsidiary or 
affiliated corporations will not be recognized when the 
subsidiary is so organized and controlled and its business 
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conducted in such a manner as to make it merely an agency, 
instrumentality, adjunct, or alter ego of another corporation. In 
Hayes, a Nebraska corporation was a wholly owned subsidiary 
of a Minnesota corporation. The employees of the Nebraska 
corporation were paid out of the payroll account of the 
Minnesota corporation, with the Nebraska corporation then 
reimbursing the parent company. There was an almost total 
interlocking of officers and directors of the two corporations, 
which maintained separate books and filed separate income tax 
returns. 

In Massachusetts Bonding & Ins. Co. v. Master 
Laboratories, 143 Neb. 617, 627-28, 10 N.W.2d 501, 506 (1943), 
the court stated: 

The supreme court of the United States has laid down 
the rule which has the sanction of the authorities generally, 
that, where the difference between corporations is reduced 
to [a] mere matter of bookkeeping, such corporations 
cease to have separate legal entities and will, in the interest 
of justice, be treated as one. 

The only differences between CN and Central Non-Stock 
were the proposed billing and accounting systems and separate 
telephone numbers. As pointed out by protestants, the 
dispatching system was not truly separate because Ewoldt, the 
general manager of both Central Non-Stock and CN, would 
probably handle most of the dispatching for both entities. 
Having reviewed the record and the evidence presented to the 
PSC, we find that the PSC’s determination that Central 
Non-Stock and CN were separate corporations was arbitrary 
and not supported by the evidence. 

Section 75-318 requires the PSC, in considering a transfer 
application, to determine whether the transfer is “consistent 
with the public interest.” The PSC’s finding that the transfer 
from Schroetlin to CN was consistent with the public interest is 
arbitrary and unreasonable, because we find that CN was not a 
separate and distinct corporation from Central Non-Stock. 
“Consistent with the public interest” has been held to mean not 
contrary to the public policy of the state. “The term ‘consistent 
with the public interest’ is quite different in its meaning than the 
term ‘public convenience and necessity.’ The former means only 
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that the proposed contract carrier service does not conflict with 
the legislative policy of the state ... .” Samardick of Grand 
Island-Hastings, Inc. v. B.D.C. Corp., 183 Neb. 229, 236-37, 
159 N.W.2d 310, 316 (1968). The granting of common carrier 
status to CN was inconsistent with the plain language of 
§ 75-309.03(1)(a). See In re Application of E. Neb. Non-Stock 
Trucking Coop, 243 Neb. 662, 501 N.W.2d 712 (1993). 
Accordingly, we find that the PSC acted arbitrarily and 
unreasonably in granting the application of CN, and we reverse 
the PSC’s order of January 14, 1992, and remand the cause to 
the PSC for further proceedings consistent with this opinion. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


Aucust J. LAGER, APPELLEE, V. JOEL L. SCHUMACHER AND 
DONALD SCHUMACHER, APPELLANTS. 
BETTY M. LAGER, APPELLEE, V. JOEL L. SCHUMACHER AND 
: DONALD SCHUMACHER, APPELLANTS. 
510N.W.2d 558 


Filed September 7, 1993. Nos. A-91-1263, A-91-1264. 


I. Res Judicata: Judgments: Actions. The doctrine of res judicata is based upon 
the principle that a final judgment on the merits by a court of competent 
jurisdiction is conclusive on the parties in any later litigation involving the same 
cause of action. 

2. Res Judicata: Judgments: Actions: Public Policy. The underlying rationale for 
the doctrine of res judicata is grounded on public policy and the necessity to end 
litigation and the hardship imposed upon a person by being vexed twice for the 
same cause of action. . 

3. Trial: Joinder. Consolidation of cases for trial may be ordered to expedite th 
litigation and eliminate the multiplicity of hearings and trials, and it rests in the 
reviewable discretion of the trial court. 

4. Trial: Joinder: Actions: Assignments. Multiple plaintiffs may vindicate their 
rights against a common defendant in a single action where a plaintiff joins his 
own cause of action with causes of action held by other potential plaintiffs 
through an assignment. 

5. Trial: Verdicts: Appeal and Error. Where a party has sustained the burden and 
expense of trial and has succeeded in securing a jury verdict on the facts in issue, 
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he has a right to retain the benefit of that verdict unless there is prejudicial error 
in the proceeding in which it was secured. 

6. Judgments: Appeal and Error. A court must disregard any error or defect in the 
proceedings which does not affect the substantial rights of the adverse party, and 
no judgment will be reversed or affected due to such error or defect. 

7. Verdicts: Appeal and Error. A verdict will not be set aside on appeal unless it is so 
clearly exorbitant as to indicate that it was the result of passion, prejudice, or 
mistake, or it is clear that the trier of fact disregarded the evidence or rules of 
law. 

. An appellate court must sustain a verdict in a civil case if the 

evidence, when viewed in the light most favorable to the prevailing party, is 

sufficient to support the verdict. 


Appeal from the District Court for Scotts Bluff County: 
RoserTO. Hippe, Judge. Affirmed. 


James W. Ellison, of Holtorf, Kovarik, Ellison & Mathis, 
P.C., for appellants. 


Robert M. Brenner, of Robert M. Brenner Law Office, for 
appellees. 


Sievers, Chief Judge, and HANNON and IRwIN, Judges. 


IRWIN, Judge. 
I. INTRODUCTION 

These two cases, which were consolidated in this court for 
oral argument, involve negligence actions that arose out of the 
same automobile accident and were consolidated for trial. 
Appellees, August J. Lager and his wife, Betty M. Lager, 
brought separate actions against appellants, Joel L. 
Schumacher and Donald Schumacher, after a van operated by 
Joel collided with the Lagers’ car. The district court for Scotts 
Bluff County awarded summary judgment for the Lagers on 
the issue of liability. After a trial on the issue of damages, a jury 
awarded August Lager $71,000 and Betty Lager $145,000. For 
the reasons set forth below, weaffirm. 


I]. FACTUAL BACKGROUND 
On April 3, 1990, August and Betty Lager were traveling 
west on U.S. Highway 26 near Minatare, Nebraska, when an 
eastbound van driven by Joel Schumacher turned into and 
collided with the Lagers’ vehicle. As a result of the accident, 
both August and Betty Lager were hospitalized for 6 days. 
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Betty Lager suffered head, face, neck, chest, and leg injuries. 
The accident left Betty Lager with facial nerve damage that 
causes the tissues surrounding her left eye to sag, which in turn 
obstructs her field of vision. Medical testimony at trial revealed 
that Betty Lager may require surgery to repair the nerve 
damage. August Lager sustained head injuries and a severe 
impact to his chest, which impact exacerbated an existing 
cardiovascular condition. Expert testimony revealed that 
August Lager will have lifelong health problems as a result of 
the accident. The Lagers also testified that the accident has had 
a devastating impact on their relationships with each other and 
with their family. 

The Lagers filed separate negligence actions against 
appellants. Between the filing of the actions and trial, Betty 
Lager assigned her claim against appellants for past medical 
expenses to August Lager. The trial court granted summary 
judgment for the Lagers on the issue of liability and thereafter 
sustained the Lagers’ motion to consolidate their respective 
actions for trial on the issue of damages. 

Prior to trial, the Lagers filed a motion to amend their 
petitions to reflect the assignment of Betty’s past medical 
expenses to August. Although a date was scheduled to hear this 
motion prior to trial, for purposes that are unclear from the 
record, the motion was not heard until after trial, whereupon it 
was granted. This peculiar sequence is not assigned as error by 
appellants. 

The jury returned a verdict for Betty Lager in the amount of 
$145,000 and returned a verdict for August Lager in the 
amount of $71,000. 


III. ASSIGNMENTS OF ERROR 

Appellants have made identical assignments of error in each 
of the cases. Appellants allege that the district court erred in (1) 
failing to dismiss Betty Lager’s action as res judicata after she 
assigned her claim for past medical expenses to August Lager, 
(2) holding that August Lager was the real party in interest 
regarding Betty Lager’s claim for past medical expenses, (3) 
consolidating the Lagers’ actions for trial, and (4) not finding 
the jury verdicts excessive. 
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IV. DISCUSSION 


1. ASSIGNMENT OF BETTY LAGER’S Past MEDICAL EXPENSES 

In their first assignment of error, appellants claim that by 
assigning her claim for past medical expenses to August Lager, 
Betty Lager split her claim, and that her entire action is barred 
by the doctrine of res judicata. Appellants reason that since the 
jury read August Lager’s verdict first, Betty Lager’s entire 
action was thereafter barred by the doctrine of res judicata. 

The Nebraska Supreme Court has stated that the doctrine of 
res judicata requires that 

“fajny right, fact, or matter in issue and directly 
adjudicated .. . in, the determination of an action before a 
competent court in which a judgment or decree is rendered 
. . cannot again be litigated between the parties and 
privies, whether the claim or demand, purpose, or subject 
matter of the two suits is the same or not.” 
West Town Homeowners Assn. v. Schneider, 215 Neb. 905, 
907, 341 N.W.2d 588, 590 (1983). The doctrine of res judicata is 
based upon the principle that a final judgment on the merits by 
a court of competent jurisdiction is conclusive on the parties in 
any later litigation involving the same cause of action. Farmers 
State Bank vy. Germer, 231 Neb. 572, 437 N.W.2d 463 (1989). 
The underlying rationale for the doctrine of res judicata is 
grounded on public policy and the necessity to end litigation 
and the hardship imposed upon a person by being vexed twice 
for the same cause of action. Jd. 

Generally, where a plaintiff assigns part of her claim to 
another person, recovery of the assigned portion will extinguish 
the cause of action and bar a subsequent action for the balance 
of her claim. 1 Am. Jur. 2d Actions § 133 (1962). The reason for 
this result is the same as for the doctrine of res judicata, because 
if an assignor and an assignee are allowed to bring separate 
actions upon their respective portions of a claim, the defendant 
will be forced to litigate the claim twice. However, several 
jurisdictions have recognized that the application of the rule 
against claim splitting is subject to some flexibility, and where 
its application would result in manifest injustice, it is to be 
qualified or rejected. See, Westwood Chemical Co., Inc. v. 
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Kulick, 656 F.2d 1224 (6th Cir. 1981); 1A C.J.S. Actions § 177 
(1985). 

In this case, the purpose of the rule against claim splitting has 
been complied with. Appellants were not required to litigate the 
same claim on two separate occasions because appellees’ 
respective actions were consolidated into a single proceeding. 

Appellants’ contention that Betty Lager’s action is barred 
because the jury announced her verdict after August Lager’s 
verdict is a misstatement of the law, for a judgment is not 
entered upon the jury’s announcement of verdict. Rather, 
“Tejntry of a judgment is the act of the clerk of the court in 
spreading the proceedings had and the relief granted or denied 
on the journal of the court.” Neb. Rev. Stat. § 25-1301 (Reissue 
1989). Judgment is not rendered until the pronouncement 
thereof is noted on the trial docket. Fritch v. Fritch, 191 Neb. 
29, 213 N.W.2d 445 (1973). Although appellants’ argument in 
this regard was flawed, we do not determine this case based on 
the time that judgment was entered for either August or Betty 
Lager. 

Appellants also contend that the assignment of Betty Lager’s 
past medical expenses claim served to inflate the amount of 
August Lager’s verdict. Appellants reason that because the jury 
was instructed to consider Betty Lager’s past medical expenses 
in with August Lager’s damages, August’s claim “appeared to 
be much larger than it actually was.” Brief for appellants at 20. 
This argument fails because it begs the question. August Lager’s 
claim was in fact larger than it would have been absent the 
assignment because part of his claim consisted of Betty Lager’s 
past medical expenses. Appellants do not contend that the jury 
awarded damages for Betty Lager’s past medical expenses to 
both August Lager and Betty. This result was adequately 
guarded against by the jury instruction regarding damages. The 
instruction directed the jury to consider Betty Lager’s past 
medical expenses as part of August Lager’s damages. The jury 
was also instructed on the damages that it could consider with 
regard to Betty Lager, and the instruction did not include her 
past medical expenses. Appellants did not object to the 
instruction and have not otherwise shown that the jury failed to 
follow the instruction. 
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Appellants cite authority from other jurisdictions holding 
that partial assignment of a claim bars a subsequent action 
where an action on a portion of the claim has already been 
adjudicated. However, every case cited by appellants involves 
two actions tried separately; hence, the defendants in those 
cases were being vexed twice for the same cause of action. This 
case is clearly distinguishable because the causes of action were 
consolidated for trial. 

To summarize, we find that in this case the doctrine of res 
judicata and the rule against claim splitting were not violated by 
the assignment of Betty Lager’s past medical expenses to 
August Lager because both of the claims were decided in a 
single proceeding and because appellants were not forced to 
litigate the same claim twice. Any potential prejudice to 
appellants arising from the assignment was adequately 
removed by the jury instruction regarding appellees’ damages. 


2. REAL PARTY IN INTEREST 

In their second assignment of error, appellants claim that the 
district court erred in holding that August Lager was the real 
party in interest regarding Betty Lager’s claim for past medical 
expenses. However, appellants did not raise this issue at trial. 
The Nebraska Supreme Court has often recognized that an 
issue not presented to or passed on by the trial court is not 
appropriate for consideration on appeal. Wagner v. City of 
Omaha, 236 Neb. 843, 464 N.W.2d 175 (1991); Hensman y. 
Parsons, 235 Neb. 872, 458 N.W.2d 199 (1990). Because the real 
party in interest issue was not presented to or passed on by the 
trial court, it is not appropriate for our consideration. 


3. CONSOLIDATION 

In their third assignment of error, appellants allege that the 
district court erred in consolidating appellees’ cases for trial. 
Consolidation of cases for trial may be ordered to expedite the 
litigation and eliminate the multiplicity of hearings and trials, 
and it rests in the reviewable discretion of the trial court. Bruno 
v. Kramer, 176 Neb. 597, 126 N.W.2d 885 (1964). The court, 
independent of statute, has the inherent power to consolidate 
separate causes of.action for purposes of trial. Jd. However, this 
inherent power to consolidate applies only to cases that could 
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have been joined in the first instance. Id. 

It is elementary that separate causes of action may not be 
joined in one petition unless each cause of action affects all 
parties to the action. See, Neb. Rev. Stat. § 25-701 (Reissue 
1989) (seven situations wherein causes of action may be united 
in one petition); Neb. Rev. Stat. § 25-702 (Reissue 1989) (causes 
of action which are united per § 25-701 “must affect all the 
parties to the action”); Stahmer v. Marsh, 202 Neb. 450, 276 
N.W.2d 87 (1979); Sickler v. City of Broken Bow, 143 Neb. 542, 
10 N.W.2d 462 (1943). The action of August Lager against the 
Schumachers does not affect the action of Betty Lager against 
the Schumachers, and therefore, these causes of action were not 
joinable due to the requirement of § 25-702. 

We note, however, that § 25-702 is out of step with modern 
notions of joinder adopted in other jurisdictions. Those 
jurisdictions allow multiple plaintiffs to join in a single 
proceeding actions that involve common questions of law or 
fact. See, e.g., Fed. R. Civ. P. 42(a); Heller v. Production 
Credit of Minot, 462 N.W.2d 125 (N.D. 1990); James v Dixon, 
95 Mich. App. 527, 291 N.W.2d 106 (1980); Price v. Amdal, 256 
N. W.2d 461 (Minn. 1977). 

However, what has been allowed in other jurisdictions 
through liberal joinder rules has, in practice, been allowed in 
this state through assignments of claims. The Nebraska 
Supreme Court has permitted multiple plaintiffs to vindicate 
their rights against a common defendant in a single action 
where a plaintiff joins his own cause of action with causes of 
action held by other potential plaintiffs through an assignment. 
See Archer v. Musick, 147 Neb. 1018, 25 N.W.2d 908 (1947). In 
Archer, the court stated: 

The courts, when confronted with permissive joinder of 
causes of action, now recognize that they must exercise a 
wise judicial discretion and construe such statutory 
provisions liberally, remembering that they are remedial in 
nature, the dominant idea being that courts should permit 
the joinder of causes of action where there is some 
substantial unity between them. In so doing, courts should 
endeavor to make such statutes as effectual as possible to 
promote and expedite the administration of justice, 
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thereby preserving economy and efficiency in courts 
whenever it is possible to do so without prejudice to the 
rights of litigants. 

147 Neb. at 1030, 25 N. W.2d at 914. 

In this case, consolidation promoted the economical and 
efficient administration of justice. Both of the Lagers’ causes 
of action arose from the same transaction, i.e., the automobile 
accident. In addition, the witnesses in August Lager’s cause of 
action were nearly identical to those in Betty Lager’s cause of 
action. However, given our statutory scheme as set out above, 
the Lagers’ separate causes of action were not joinable because 
each cause of action did not affect both plaintiffs, as required 
by § 25-702. The trial court, therefore, wrongfully 
consolidated these two cases. 

Where a party has sustained the burden and expense of trial 
and has succeeded in securing a jury verdict on the facts in issue, 
he has a right to retain the benefit of that verdict unless there is 
prejudicial error in the proceeding in which it was secured. 
Butorac v. Dixon County, 232 Neb. 598, 441 N.W.2d 620 
(1989); Uryasz v. Archbishop Bergan Mercy Hosp. , 230 Neb. 
323, 431 N.W.2d 617 (1988). A court must disregard any error 
or defect in the proceedings which does not affect the 
substantial rights of the adverse party, and no judgment will be 
reversed or affected due to such error or defect. Neb. Rev. Stat. 
§ 25-853 (Reissue 1989); Uryasz, supra; Ravenna Bank vy. 
Custom Unlimited, 223 Neb. 540, 391 N.W.2d 557 (1986). 

Of course, where trial of separate causes of action together 
would affect a substantial right of the defendant, justice 
requires that the causes be tried separately. Appellants maintain 
that the consolidation of appellees’ actions for trial confused 
and prejudiced the jury, resulting in larger jury verdicts for 
appellees than would have resulted had the actions been tried 
separately. Specifically, appellants argue that because Betty 
Lager’s injuries were more severe than August Lager’s, the jury 
became more sympathetic toward August and awarded him 
more in damages than he would have received in a separate 
trial. The record does not support appellants’ argument. The 
jury was instructed to consider appellees’ damages separately, 
with the exception of Betty Lager’s past medical expenses, and 
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to return separate verdicts. The jury awarded Betty Lager 
$145,000 and August Lager $71,000. The higher award to Betty 
Lager is consistent with the fact that her injuries were more 
severe than August Lager’s injuries. Appellants have offered no 
basis for their conclusion that the consolidation of these cases 
resulted in higher jury verdicts. 

Although the district court erred in consolidating these cases 
for trial, appellants have failed to show that they were 
prejudiced by the consolidation. We find that the district court’s 
consolidation of these causes of action for trial was harmless 
error. 


4. JuRY VERDICTS 

“ “A verdict will not be set aside on appeal unless it is so 
clearly exorbitant as to indicate that it was the result of passion, 
prejudice, or mistake, or it is clear that the trier of fact 
disregarded the evidence or rules of law. ” Williams v. 
‘Monarch Transp., 238 Neb. 354, 358, 470 N.W.2d 751, 754 
(1991) (quoting Rahmig v. Mosley Machinery Co., 226 Neb. 
423, 412 N.W.2d 56 (1987)). An appellate court must sustain a 
verdict in a civil case if the evidence, when viewed in the light 
most favorable to the prevailing party, is sufficient to support 
the verdict. Williams, supra; Rahmig, supra. 

In their claim that the jury verdicts are excessive, appellants 
reassert the above-mentioned arguments that consolidating the 
actions for trial unduly inflated the Lagers’ verdicts. According 
to appellants, after listening to testimony regarding Betty 
Lager’s injuries, the jury was influenced by sympathy to give 
August Lager a verdict much larger than it would “normally” 
have given. 

The jury awarded August Lager $71,000. The record shows 
that the Lagers’ past medical expenses at the date of trial were 
$18,823. August Lager had lost income at the time of trial 
totaling $11,779. August Lager may incur substantial future 
medical expenses due to the exacerbation of a cardiovascular 
condition. Betty Lager will be unable to have her vision 
completely restored without surgery to correct nerve damage to 
her face. There is also evidence that the Lagers have endured 
substantial pain and suffering, as well as loss of consortium. On 
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the basis of the evidence, we cannot conclude that either August 
Lager’s verdict or Betty Lager’s verdict resulted from passion, 
prejudice, or mistake. This court also cannot conclude that the 
verdicts were excessive. The judgments are affirmed. 
AFFIRMED. 
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1. Administrative Law: Appeal and Error. The standard of review in an error 
proceeding involving an administrative agency is that both the district court and 
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within its jurisdiction and whether there is relevant evidence to support the 
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process of law must determine whether there was reasonable notice and an 
opportunity for a fair hearing. 

3. Administrative Law: Appeal and Error. In an error proceeding, the reviewing 
court is restricted to the record before the administrative agency upon which the 
decision was made, and it cannot reweigh the evidence or make independent 
findings of fact. 

4. Courts: Ordinances: Judicial Notice: Records: Appeal and Error. Courts of 
general jurisdiction will not take judicial notice of municipal ordinances not 
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5. Administrative Law: Jurisdiction: Appeal and Error. Administrative bodies 
which exercise judicial or quasi-judicial powers have the power to decide 
controversies. The power to decide usually implies the power to reconsider. The 
power to reconsider exists until the aggrieved party files an appeal or the 
statutory appeal period has expired. 

6. Administrative Law: Records: Appeal and Error. The question of whether to 
reopen an administrative record to allow additional evidence is one addressed to 
the discretion of the administrative agency; further proceedings in a reopened 
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decision on the record of the original hearing and on the evidence presented at 
the rehearing. 
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7. Administrative Law: Due Process. Proceedings before an administrative agency 
must comply with the principles of due process. 
Appeal from the District Court for Douglas County: ROBERT 
V. BURKHARD, Judge. Affirmed. 
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CONNOLLY, MILLER-LERMAN, and WRIGHT, Judges. 


CONNOLLY, Judge. 

This appeal arises from the district court’s judgment 
affirming in part, and in part reversing and vacating, the 
judgment of the personnel board of the City of Omaha (the 
Board), concerning the appeal of William M. Wade, who had 
been discharged from his job with the City of Omaha (the city) 
for theft of city property. The court affirmed the Board’s denial 
of Wade’s appeal, but reversed and vacated the decision of the 
Board to impose upon Wade a penalty inconsistent with the 
terms of Omaha municipal ordinance No. 32171 (1990), which 
approved the collective bargaining agreement (CBA) between 
the city and its employees. The city’s position on appeal to the 
district court was that the Board had no alternative under the 
CBA but to terminate Wade. Wade argues that the district court 
erred in relying on the CBA on appellate review because the 
ordinance had not been properly incorporated into the record 
in the proceedings before the Board. We affirm. 


I. FACTS 

In a letter dated July 5, 1991, the city notified Wade that he 
was being dismissed from city employment effective July 29, 
1991, because he had violated article 4, § 1(24), of the CBA, 
which calls for discharge of a city employee for “[t]heft of any 
City, government, or employee property.” Wade was informed 
that he was also subject to dismissal under article 4, § 1, of the 
CBA, which states that “{a]ny action which reflects discredit 
upon the [civil] service or is a direct hindrance to the effective 
performance of the CITY government functions shall be 
considered good cause for disciplinary action.” Wade had 
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previously confessed to the theft of city supplies. 

Wade appealed his dismissal to the Board. After a hearing on 
August 29, the Board found that Wade had violated the 
applicable terms of the CBA. The Board denied Wade’s appeal. 
However, the Board modified the disciplinary action from 
dismissal to a 60-day suspension without pay. The CBA was not 
incorporated into the record of the August 29 hearing. 

The city filed a motion for reconsideration, claiming that the 
Board did not have the authority to suspend Wade from 
employment for 60 days because article 4, § 1(24), of the CBA 
mandates that city employees who steal city property must be 
discharged. A hearing on the motion was held on September 19. 
At the hearing, the Board received the CBA into evidence over 
Wade’s objection. According to article 4, § 1(24), the penalty 
for theft of city property is discharge; there is no provision 
allowing for suspension. The city petitioned the Board to 
reconsider its order of suspension and, pursuant to the CBA, 
uphold the city’s decision to dismiss Wade. 

The city also introduced an affidavit of George M. Ireland, 
the acting personnel director at the time of the August 29 
hearing. Ireland stated that the Board had summoned him to 
the deliberations room on August 29 and, unbeknownst to the 
parties or their counsel, asked Ireland if Wade would be 
provided a pension if his dismissal were affirmed. When 
Ireland responded that Wade would lose his pension if he were 
terminated, the Board asked Ireland the maximum number of 
suspension days that could be imposed on Wade in lieu of 
termination. The city argued that by engaging in off-the-record 
consultation with Ireland during deliberations, the Board had 
committed error prejudicial to the city in the August 29 
proceeding. 

The Board denied the city’s motion for reconsideration. The 
city timely filed a petition in error in the district court, alleging 
that the Board’s decision to suspend rather than discharge Wade 
was an arbitrary, capricious, erroneous, and unreasonable error 
as a matter of law. The district court overruled Wade’s 
objection to the admission of the CBA into the record at the 
September 19 hearing, found that the Board had erred in 
consulting with Ireland during deliberations on August 29, 
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affirmed the Board’s August 29 denial of Wade’s appeal, 
reversed and vacated the 60-day suspension, and ordered Wade 
discharged “[pJursuant to the clear and unambiguous language 
of the [CBA].” 


II. ASSIGNMENTS OF ERROR 

Wade argues that the district court erred in (1) overruling his 
objection to the offer of the CBA at the September 29 hearing 
and then relying upon the CBA as evidence when it was not part 
of the record of the August 29 hearing, (2) ruling that the ex 
parte communication between the city’s acting personnel 
director and the Board constituted error as a matter of law, and 
(3) refusing to grant Wade reasonable attorney fees. 


III. STANDARD OF REVIEW 

The standard of review in an error proceeding involving an 
administrative agency is that both the district court and an 
appellate court review the record to determine whether the 
agency acted within its jurisdiction and whether there is relevant 
evidence to support the decision. Geringer v. City of Omaha, 
237 Neb. 928, 468 N. W.2d 372 (1991). 

A court reviewing an order of an administrative agency to 
determine whether there has been due process of law must 
determine whether there was reasonable notice and an 
opportunity for a fair hearing. Bockbrader v. Department of 
Insts. , 220 Neb. 17, 367 N. W.2d 721 (1985). 


IV. ANALYSIS 


1. CBA was PARTOF THE ADMINISTRATIVE RECORD 

In an error proceeding, the reviewing court is restricted to the 
record before the administrative agency upon which the 
decision was made, and it cannot reweigh the evidence or make 
independent findings of fact. Geringer, supra. The district 
court relied on the CBA when it reversed and vacated the 
judgment of the Board and ordered the discharge of Wade. The 
district court could rely on the CBA only if the CBA was part of 
the record made before the Board. Wade contends that since 
there is no specific statutory provision for filing a motion for 
reconsideration with the Board, the record was closed after the 
August 29 hearing without the ordinance in evidence. 


1172 | NEBRASKA APPELLATE REPORTS 


Therefore, the dispositive question in this appeal is whether the 
authority of an administrative agency to reconsider a decision 
includes the authority to reopen the record and receive 
additional evidence. 

The city asserts that exhibit 2, the “Board packet” put into 
evidence at the August 29 hearing, contains portions of the 
CBA. In the alternative, the city argues that the Board could 
have taken judicial notice of the CBA. In reviewing exhibit 2, 
we find that it contains letters from the city to Wade referring to 
article 4, § 1, and article 4, § 1(24), of the CBA, but that it does 
not contain the actual provisions of the ordinance at issue. 
Although the Board could have taken judicial notice of the 
CBA, courts of general jurisdiction will not take judicial notice 
of municipal ordinances not present in the record, nor will 
appellate courts on appeal. Hawkins Constr. Co. v. Director, 
240 Neb. 1, 480 N.W.2d 183 (1992). Thus, the judgment of the 
district court can stand only if the admission of the CBA into 
evidence at the September 19 reconsideration hearing was valid. 

Wade correctly points out that there is no statutory or 
regulatory procedure for the reconsideration of a decision by 
the Board. However, in Bockbrader, 220 Neb. at 24, 367 
N.W.2d at 727, the Nebraska Supreme Court stated: 
“Administrative bodies which exercise judicial or quasi-judicial 
powers have the power to decide controversies. ‘The power to 
decide usually implies the power to reconsider. [Citation 
omitted.] The power to reconsider exists until the aggrieved 
party files an appeal or the statutory appeal period has 
expired.” In the instant case, no appeal had been filed and the 
appeal period had not expired when the city filed its motion for 
reconsideration. 

In order to decide this appeal, we believe it is necessary to 
properly characterize the proceedings at issue. Upon review of 
the record, we find that regardless of the wording of the Board’s 
decision, on September 19 the Board effectively granted the 
city’s motion for reconsideration, conducted a_ hearing, 
received additional evidence, and then denied the relief sought 
by the city. Relying on Bockbrader, we find that the Board 
acted within its jurisdiction in reconsidering its previous ruling 
on Wade. We find nothing in Nebraska precedent or in the 
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record before us to guide us on the subsequent question of 
whether the Board was authorized on reconsideration to reopen 
the record and receive additional evidence. 

Other jurisdictions generally fall into three categories in their 
treatment of this question, with courts using the terms 
“rehearing” or “reopening” interchangeably with “reconsider” 
or “reconsideration.” 

Some jurisdictions permit administrative agencies to admit 
new evidence on reconsideration. See Village of Prentice v. 
Wis. Transp. Comm., 123 Wis. 2d 113, 365 N.W.2d 899 (Wis. 
App. 1985) (further proceedings in a reopened matter are part 
of the original action, and the administrative agency may base 
its decision on the record of the original hearing and on the 
evidence presented at the rehearing). Accord, Civil Service 
Com’n vy. Boston Mun. Court, 27 Mass. App. Ct. 343, 538 
N.E.2d 49 (1989); Lambert Construction Company, Inc. v. 
State, 115 N.H. 516, 345 A.2d 396 (1975). See, also, Beck v. 
City of Tillamook, 313 Or. 148, 831 P.2d 678 (1992) (state 
statute allows administrative agency to reopen record and 
admit new evidence). Accord Spang & Co. v. Dept. of Env. 
Res., 140 Pa. Commw. 306, 592 A.2d 815 (1991). See, also, 
City of El Paso v. Pub. Utility Com’n of Texas, 609 S.W.2d 574 
(Tex. Civ. App. 1980) (question of whether to reopen an 
administrative record to allow additional evidence is one 
addressed to the discretion of the administrative agency). 

Other jurisdictions do not permit administrative agencies to 
admit new evidence on reconsideration. See Jn re Kauai Elec. 
Div. of Citizens Util. Co., 60 Haw. 166, 590 P.2d 524 (1978) 
(ordinarily, a petition for rehearing is for the purpose of 
directing attention to matters said to have been overlooked or 
mistakenly conceived in the original decision, and thus invites a 
reconsideration upon the record upon which that decision 
rested). See, also, Harris v. Dist. of Columbia Rental Housing, 
505 A.2d 66 (D.C. App. 1986) (new evidence submitted 
posthearing may not be admitted into the record and, 
therefore, may not provide a basis upon which an agency may 
issue a decision; however, the record may be kept open for the 
submission of memoranda containing conclusions which could 
be drawn from evidence already in the record). 
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A significant number of jurisdictions analogize a motion for 
reconsideration to a motion for new trial and permit 
administrative agencies to admit new evidence on 
reconsideration under the same standard applied in a motion 
for new trial. See La. Land & Exp. v. Oil & Gas Cons. Com’n, 
809 P.2d 775 (Wyo. 1991) (where administrative rules and 
regulations provide for rehearings, normal rules for new trial 
which apply in the courts should also apply, invoking 
requirements of newly discovered evidence, including 
materiality, and that the evidence could not, with reasonable 
diligence, have been discovered and produced at hearing). See, 
also, In re Deaconess Hospital, 83 Ohio App. 3d 1, 613 N.E.2d 
1049 (1992) (decision to decline to reopen the record to allow the 
introduction of a report was proper where no evidence was 
presented as to why the report could not have been presented 
earlier). See, also, Sheehan v. Bd. of Fire & Police Comm’rs, 
158 Ill. App. 3d 275, 509 N.E.2d 467 (1987) (appellant was not 
entitled to a rehearing based on new evidence where witnesses 
whose testimony would constitute alleged new evidence could 
have been subpoenaed to testify at prior hearing). See, also, 
Metro Transp. v. Public Utility Com’n, 128 Pa. Commw. 223, 
563 A.2d 228 (1989) (party did not set forth any new evidence 
that would have required the administrative agency to grant 
petitions for rehearing or reopening of the record). See, also, 
Wilson v. Department of Public Works, 528 So. 2d 1060 (La. 
App. 1988) (administrative agency properly denied party’s 
motion to reopen his appeal after considering the party’s 
allegations of newly discovered evidence and determining that 
there was no basis for reopening the matter). 

We are persuaded by the logic of the courts that have held 
that administrative agencies may receive additional evidence on 
reconsideration or rehearing. From the various authorities cited 
above, we fashion the following rule: The question of whether 
to reopen an administrative record to allow additional evidence 
is one addressed to the discretion of the administrative agency; 
further proceedings in a reopened matter are part of the 
original action, and the administrative agency may base its 
decision on the record of the original hearing and on the 
evidence presented at the rehearing. This rule is subject to the 
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proposition, well-settled in Nebraska law, that proceedings 
before an administrative agency must comply with the 
principles of due process. See Bockbrader v. Department of 
Insts., 220 Neb. 17, 367 N.W.2d 721 (1985). Furthermore, in 
fashioning a rule which permits the admission of additional 
evidence at a rehearing, this court does not intend to encourage 
rehearings as a substitute for properly presenting evidence in 
the original hearing. 

In the case at bar, the Board acted within its jurisdiction in 

conducting a subsequent hearing on Wade’s case and receiving 
additional evidence. Although the city was perhaps clumsy in 
the manner in which it had the CBA incorporated into the 
record, we find no violation of Wade’s due process rights in the 
Board’s decision to receive the CBA into evidence at the -* 
September 19 hearing. Thus, the CBA was properly before the 
district court on appeal. 
_ The terms of the CBA dictate the outcome of this appeal. 
Article 4, § 1(24), of the CBA requires the Board to fire a city 
employee who steals city property. Article 4, § 1, of the CBA 
also contains the following provision: “On appeal the 
Personnel Board shall have the authority to determine which of 
the above rules, if any, were violated by an employee but may 
not vary the penalty prescribed for an infraction of any of the 
above rules.” (Emphasis supplied.) Therefore, the district court 
was correct in finding that the Board had erred as a matter of 
law in suspending, rather than terminating, Wade. 


2. Ex PARTE CONTACT DURING BOARD DELIBERATIONS 
Our resolution of the first assignment of error makes it 
unnecessary to reach the second assignment of error. 


3. ATTORNEY FEES 
Wade’s argument for attorney fees was based on the premise 
that the city’s filing of a petition in error in the district court was 
frivolous. As indicated by our discussion above, the city’s 
petition in error was not frivolous. Therefore, the district court 
was correct in refusing to grant Wade attorney fees. 
AFFIRMED. 
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